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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 16-cv-00795-MEH
LAURA JORGENSEN,
Plaintiff,
V.
RITZ-CARLTON HOTEL COMPANY LLC,

Defendant.

ORDER

Michael E. Hegarty, United States Magistrate Judge.

Defendant seeks to exclude two of Plaintiff's experts pursuant to Federal Rules of Evidence
403 and 702. ECF Nos. 67, 68. Additionally, Pl#iseeks to exclude eleven of Defendant’s non-
retained experts. ECF No. 70. The Court wilinpié Plaintiff's expert, Josh Bauer, to testify
regarding the plumbing in Defendant’s hotel aastaurant and the cause of the drain backups.
However, the Court holds that Mr. Bauer is not qualified to testify about proper hotel management
and the maintenance and engineering departsneminmunication system. The Court next holds
that Plaintiff’'s expert, David Corsun, may rendemigns except as to whether the drain clogs and
resulting water accumulation was a dangerous condition. Therefore, the Court grants in part and
denies in part Defendant’s motions. Regardifagntiff's motion, the Court finds that Defendant
provides a sufficient summary of the facts and opinions to which its non-retained experts will testify.
Accordingly, Plaintiff's motion is denied.

BACKGROUND

Plaintiff filed her Complaint in state cdwon March 16, 2016, asserting claims for premises
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liability and negligence. ECF No. 2. According to Plaintiff, Defendant permitted water to
accumulate on the floor of the Ritafton hotel in Denver, Coloraddd. at 5. The water caused
Plaintiff to fall and sustain serious injuries to her back, neck, and lower leftitecat § 9.
Defendant removed the case to this Court on April 6, 2016. Notice of Removal, ECF No. 1.

On March 30, 2017, while the parties were @uga in discovery, Plaintiff dismissed the
negligence claim. ECF No. 65. On April 19, 2017, Defendant filed the present motions to exclude
the testimony of Plaintiff's experts. ECF N63., 68. Plaintiff endorsed dlo Bauer as an expert
in plumbing and the standards for hotel maintenance and engineering departGestizpert
Report of Josh Bauer, ECF No. 67-1. AdditiopaRlaintiff endorsed Dadi Corsun as an expert
in hotel industry standards and effective management praciiedsxpert Report of David Corsun,

ECF No. 68-1. Then, on April 24, 2017, Plaintifedl the present motion to exclude eleven of
Defendant’s employees or former employees who Defendant disclosed as non-retained experts. ECF
No. 70. Defendant seeks to have these witnessiy tegarding “the reasonable steps that Ritz-
Carlton took to prevent water from entering otite patron floor area.” Def.’s Disclosures 34,

ECF No. 70-1.

LEGAL STANDARDS

Federal Rule of Evidence 702
Federal Rule of Evidence 702 states, in pertinent part:

[i]f scientific, technical, or other speciaéd knowledge will assishe trier of fact

to understand the evidence or to determifecain issue, a wness qualified as an
expert by knowledge, skill, experience, tiag, or education, may testify thereto in
the form of an opinion or otherwise, if (1) the testimony is based upon sufficient
facts or data, (2) the testimony is the prddiiceliable principles and methods, and
(3) the witness has applied the principde®l methods reliably to the facts of the
case.



Fed. R. Evid. 702. As the rule makes clear, wielguired, it is not sufficient that an expert be
gualified to give opinions in a particular subjecea. Rather, courts must perform a two-step
analysis. 103 Investors |, L.P. v. Square D C470 F.3d 985, 990 (10th C2006). First, courts
determine whether the expert is qualified by “kirexige, skill, experience, training, or education,”
id. (quoting Fed. R. Evid. 702), and whether ttsiteony will assist the jury in understanding the
evidence or determining fact in issue.See, e.g.United Telecomms., Inc. v. Am. Television &
Comm. Corp.536 F.2d 1310, 1317 (10th Cir. 1976) (“[E]xpert testimony is not necessary where
the matter in issue is such that the jury can be&p to draw the correct inferences from the facts
presented.”).

Next, the Court must assess the specififfered opinions for relevance and reliabiliyee
103 Investors I, L.P470 F.3d at 99Gsee alsd-ed. R. Evid. 702 (requiring that the testimony be
“based upon sufficient facts or data,” be the “praddiceliable principles and methods,” and reflect
a reliable application of “the principles and methods . . . to the facts of the case”). Rule 702
“imposes on the district court a gatekeeper funmcto ‘ensure that any and all scientific testimony
or evidence admitted is not only relevant, but reliableriited States v. Gabaldo889 F.3d 1090,
1098 (10th Cir. 2004) (quotingaubert v. Merrell Dow Pharms., InG09 U.S. 579, 589 (1993)).
To execute that function, the Court mtesssess the reasoning and methodology underlying the
expert’s opinion, and determine whether it is bothredieally valid and applicable to a particular
set of facts."Dodge v. Cotter Corp328 F.3d 1212, 1221 (10th Cir. 2003) (citgubert,509 U.S.
at 592-93). When assessing reliability, “the couay consider several nondispositive factors: (1)
whether the proffered theory can [be] and has bested; (2) whether the theory has been subject

to peer review; (3) the known or potential rateerror; and (4) the general acceptance of a



methodology in the relevant scientific communit¥03 Investors |, L.P470 F.3d at 990 (citing
Daubert,509 U.S. at 593-94). These considerations are not exhaustive. Rather, “the trial judge
must have considerable leeway in decidingpaicular case how to go about determining whether
particular expert testimony is reliablekumho Tire Co. v. Carmichadd26 U.S. 137, 152 (1999).
Ultimately, the test requires that the expert “emplaytie courtroom the same level of intellectual
rigor that characterizes the practice of any expert in the relevant field.”

While the proponent of the challenged testimony has the burden of establishing admissibility,
its proffer is tested against the standartebébility, not correctness; a proponent need only prove
that “the witness has sufficient expertisetbmose and apply a methodology, that the methodology
applied was reliable, that sufficient facts anth@es required by the methodology were used and that
the methodology was otherwise reliably appliddriited States v. Crabb8&56 F. Supp. 2d 1217,

1221 (D. Colo. 2008) (citingvitchell v. Gencorp In¢.165 F.3d 778, 781 (10th Cir. 1999)).
“[E]xclusion of expert testimony under Rule 7@2the exception rather than the ruletiéer v.
Costco Wholesale Corp589 F. App’x 854, 861 (10th Cir. 2014) (quoting Fed. R. Evid. 702
advisory committee notes (2000)).

Il. Federal Rule of Civil Procedure 26(a)(2)(C)

Federal Rule of Civil Procedure 26(a)(2)(C) requires parties to disclose the non-retained
expert witnesses from which they seek to elictitesny at trial. The “disclosure must state: (i) the
subject matter under which the witness is expected to present evidence under Federal Rule of
Evidence 702, 703, or 705; and (ii)) a summary effdcts and opinions to which the witness is
expected to testify.” Fed. R. Civ. P. 26(a)(2)(CA summary is defined as a brief account that

states the main points ofager body of information.’Nicastle v. Adams Cty. Sheriff's Offidé.



10-cv-00816-REB-KMT, 2011 WL 1674954, at *1 (D. Colo. May 3, 2011).

“The requirements of Rule 26(a)(2)(C) ‘differ substantially from the more detailed
expatiation required of a report provided by a retained exp&avis v. GEO Corp.No. 10-cv-
02229-WJIM-KMT, 2012 WL 882405, at *3 (D. Colo. Mar. 15, 2012) (qudNigastle 2011 WL
1674954, at *1). However, a party “cannot satisfypbligations under Rule 26(a)(2)(C) by merely
pointing to large swaths of information, like gesleeferences to otherwise unidentified deposition
testimony.” Green Earth Wellness Ctr., LLC v. Atain Specialty Ins, Bo. 13-cv-03452-MSK-

NYW, 2016 WL 632051, at *3 (D. Colo. Feb. 17, 2016).
ANALYSIS

Defendant’s Motion to Exclude Josh Bauer’s Testimony

Josh Bauer first seeks to testify about what caused the drain to backup and water to
accumulate on the floor of the Ritz-Carlton. AlExpert Report of Josh Bauer 4, ECF No. 85-1.
Additionally, Mr. Bauer seeks to opine that Dadant’'s maintenance and engineering department
failed to properly communicate the restaurant’s drainage system issues, failed to quickly identify
the drainage overflows, and failed to treatkogos with the diligence required of maintenance
engineers.ld.

Although Defendant’'s motion seeks to exclude the entirety of Mr. Bauer’s testimony,
Defendant concedes in its reply brief that tloei€ should permit Mr. Bauer to testify regarding the
cause of the plumbing backup. Reply in SuppoMof. to Exclude Josh Bauer’s Testimony 1, ECF
No. 92. Regarding the remainder of Mr. Bauepénions, Defendant contends Mr. Bauer is not
qualified to testify about hotel maintenance and management. Mot. to Exclude Josh Bauer’s

Testimony 2-3. Plaintiff asserts that Mr. Baugaigor work as a plumber for numerous hotels



gualifies him as an expert on hotel managemedtraaintenance. Resp. to Mot. to Exclude Josh
Bauer’s Testimony 11-12, ECF No. 85. The Court htidsMr. Bauer may testify only as to the
plumbing system at the Ritz-Carlton and the cause of the drain issues

To be a qualified witness under Rule 702, the expert must possess “knowledge, skill,
experience, training, or education” on the subfeatter in his report. Fed. R. Civ. P. 702. “Rule
702 does not impose an ‘overly rigorous’ requirement of expertise, recognizing that specialized
knowledge may be acquired through a broad rahggperience, skills, or training3quires ex rel.
Squires v. Goodwi|rB29 F. Supp. 2d 1041, 1048 (©olo. 2011). Nonetheless, the qualification
element is an essential prerequisite to the admissibility of expert testinuhny court should
exclude an expert if he does not possess “suchekikrience, or knowledge in [a] particular field
as to make it appear that his opinion would oessubstantial foundation and would aid the trier of
fact in his search for truth.1d. (quotingMarkham v. BTM Corp.No. 08-4032-SAC, 2011 WL
1231084, at *16 (D. Kan. Mar. 30, 2011)).

Here, as Defendant concedestireply brief, Mr. Bauer is qualified to testify regarding
Defendant’s plumbing system and the cause@fitiain backups. Mr. Bauer has over twenty-one
years of experience as a commercial plumber. Bxpert Report of Josh Bauer 1. He has installed
and maintained plumbing systems at hotels and restaurants similar to Defentthrds1-2.
Moreover, he is a licensed Colorado journeyman, and he is UA Star certified.2.

However, Plaintiff has not met her burderdefnonstrating that Mr. Bauer is qualified as
an expert in the management of hotel engimgeaind maintenance departments. Importantly, Mr.
Bauer has never been directly employed by a hotel or restaurant, and he has never worked in a

maintenance and engineering department. ldexbbdeveloped or implemented a communication



system for a hotel maintenance department, and he has not had formaj waeducation in how

to manage such a department. Furthermdtfegagh not dispositive of Mr. Bauer’s qualifications,

he has never testified as an expert regarding the industry standards for maintenance and engineering
departmentsld. at 3.

Plaintiff argues that Mr. Bauer is qualified omsttopic, because he has years of experience
working as an outside plumber in commercidtisgs. Resp. to Mot. to Exclude Josh Bauer’s
Testimony 11-12. However, Mr. Bauer’s expecemvorking with personnel in engineering and
maintenance departments is not sufficient, stamelone, to qualify Mr. Bauer as an expert on the
necessity of communication within such deparitaeand the standards that managers of such
departments must follow to treat drain issues wiligence. That Mr. Bauer regularly speaks with
hotel employees, without more, simply does gioe him sufficient knowledge and experience
regarding how those employees should communicate and otherwise conduct their duties.

Therefore, the Court holds that although Mr. Bauer may render expert opinions as to the
cause of the drain issues within Defendant’s hodMt. Bauer is not qualified to testify as to
Defendant’s failure to implement a system that quickly and properly identifies drainage system

overflows.

! Because Defendant concedes that Mr. Bauer’s testimony regarding Defendant’s
plumbing system and the cause of the drain issues is helpful and reliable under Rule 702, the
Court need not address this iss&=eMot. to Exclude Josh Bauer’s Testimony 4, ECF No. 67
(stating that, with the exception of Mr. Bauer’s testimony about the location of the backup, his
testimony is not helpful to the jury); Reply in Support of Mot. to Exclude Josh Bauer’s
Testimony 1 (stating that Mr. Bauer is not qualified on issues “other than how the plumbing
system at the subject property worked and whased the clog leading to Plaintiff's allegations
that there was an accumulation of water on the floor.”).
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Il. Defendant’s Motion to Exclude David Corsun’s Testimony

Dr. David Corsun first seeks to testify that an obstruction in the main collection line caused
the drain clog that led to Plaifi’'s fall. Expert Report of Daid Corsun 4-5. Dr. Corsun would also
inform the jury that a drain backup, and ttesulting accumulation of water, is a dangerous
condition in a restaurantd. at 1. Further, he will opine that if Defendant’'s employees had taken
proper steps to identify the dangerous condition, such as properly communicating with other
employees, Plaintiff’s fallvould not have occurredd. In his amended report, Dr. Corsun explains
that although Defendant’s policies represent hartel restaurant industry standards, Defendant’s
employees did not follow these policies. Am. Expert Report of David Corsun 1.

Defendant objects to David Corsun’s testimony. Mot. to Exclude David Corsun’s
Testimony, ECF No. 68. According to Defendant, because Dr. Corsun does not offer objective
principles and methods to support his opinions, they are unreligblat 2. Further, Defendant
contends Dr. Corsun’s testimony will not help jiingy understand the evidence or determine a fact
in issue.ld. at 4-6. Finally, because Dr. Corsun’s opinions allegedly misstate the legal standard,
Defendant believes they would confuse the judyat 6—7. Plaintiff argueDr. Corsun’s opinions
properly set forth the principles that wereiace at Defendant’s restamt and how Defendant’s
employees failed to comply with those standar@esp. to Mot. to Exclude Testimony of David
Corsun 13, ECF No. 86. Further, Plaintiff contetid® compliance with Defendant’s policies is
a complex matter, on which testimony will assist the judy.at 14-15.

The Court holds, with the egption of his opinion that a clogged drain is a dangerous



condition, Dr. Corsun may testifys an expert in this caseFirst, the Court finds Dr. Corsun is
gualified as an expert in hotel and restaurant operations. Dr. Corsun has been employed for over
thirty years in the hospitality industry, throughout which he had held positions as a manager,
restaurant director, owner/operator, board menparet consultant. ExpeRieport of David Corsun

1. Furthermore, Dr. Corsun has a bachelorigrele from the School of Hotel Administration at
Cornell University and a Master @irts in Food Service Managemerid. Defendant does not
contest Dr. Corsun’s qualifications, and the Cdumds that Dr. Corsun igjualified to render
opinions on hotel and restaurant management.

Next, the Court holds that, with the exception of his opinion that a drain backup is a
dangerous condition, Dr. Corsun’s testimony will agbistjury. The Court first finds that expert
testimony regarding whether a drain clog is a damgecondition would not be helpful to the jury.
“[E]xpert testimony is not necessary where the mattessue is such th#he jury can be expected
to draw the correct inferencem the facts presentedUnited Telecomms., Inc. v. Am. Television
& Commc’ns Corp.536 F.2d 1310, 1317 (10th Cir. 1976). Jurors are likely to use restaurants and
other places of public accommodation and undoubtedly, through life experiences, have knowledge

of clogged drains. Therefore, the Court finds the jury will generally understand whether water

2 The Court notes that some of Dr. Corsun’s opinions state impermissible “ultimate
principles of law governing the deliberations of the jurgpecht v. JenseB53 F.2d 805, 808
(10th Cir. 1988). For example, Dr. Corsun stdtéss my opinion that Ritz-Carlton did not take
reasonable care and, as a result, did not provide a safe environment to Laura Jorgensen . . . ."
Expert Report of David Corsun 1. Dr. Corsuay testify as to specifically how Defendant
failed to take reasonable care, but it would be impermissible for Dr. Corsun to state his opinion
that Defendant acted unreasonably, as this is an element of Plaintiff’'s prima faciSease.
Colo. Rev. Stat. § 13-21-115 (201Pgrker v. Wal-Mart Stores, Inc267 F.R.D. 373, 376 (D.
Kan. 2010) (holding that an expert could natifg “that defendant’'s mode of operation was
negligent and defendant’s employees were negligent . . . .").
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accumulation on the floor is dangerous to custonfees. Abramson v. Walt Disney World,330
F. Supp. 2d 1221, 1225, 1226 (M.D. Fla. 20@®)ding in a slip and fall case that expert testimony
was unnecessary to establish the dangerousnesgaafed baseplate at the bottom of a railing);
Collins v. Marriot Int’l, Inc, No. 09-22423-CIV, 2012 WL 12948670, at *2 (S.D. Fla. July 2, 2012)
(holding that expert sgimony was unnecessary to establisth trough, difficult-to-traverse terrain”
is a dangerous condition). Similarly, the Court will not allow Dr. Corsun to testify about
Defendant’s failure to provide &htiff “an environment free from dangers that can cause injury.”
SeeExpert Report of David Corsun 1. The jury asetermine, without Dr. Corsun’s assistance,
whether a clogged drain and water accumulating efitlor resulted in a dangerous environment.
However, the Court holds that the remaindebofCorsun’s opinions may be useful to the
jury. The rest of his opinions deal with the caofstie drain backup, theegis that Defendant could
have taken to identify and prevent the clog, aecettient to which Defendant’s employees’ actions
complied with Defendant’s policies and industry standadist 1-2; Am. Expert Report of David
Corsun 4-8. Importantly, the average lay person does not know the steps restaurant employees
should take to ensure that drains in the bar area do not clog. Similarly, the appropriate
troubleshooting methods for determining the canisa drain backup are not within the jury’s
common knowledge. Moreover, the Court findattjurors would not generally know how to
properly use hotel maintenance department coneation systems. For example, lay persons may
not understand what parts of an engineering shift report or transcendent work order an employee
must complete to ensure the engineering deprt receives sufficient information to troubleshoot
a drain issue. Although jurors likely know that communication within a place of employment is

important, the intricacies of proper complian@éh an established maintenance department

10



communication system is not within the comnkoowledge of jurors. Accordingly, Dr. Corsun’s
expert testimony as to the standards witthi@ hospitality industry and the actions restaurant
maintenance employees should take when dealing with drain issues will help the jury understand
the evidence and determine facts in issue.

Finally, the Court holds that Dr. Corsun’s opinions are reliable and relevant. Generally,
courts consider four factors when determining Wwhean expert’'s opinion is reliable: “(1) whether
a theory has been or can be tested or falsified, (2) whether the theory [] has been subject to peer
review and publication, (3) whether there are knaw potential rates of error with regard to
specific techniques, and (4) whether the theogpproach has ‘general acceptancBitfer v. A.O.

Smith Corp.400 F.3d 1227, 1233 (10@ir. 2005) (citing Daubert v. Merrell Dow Pharms., Inc.,
509 U.S. 579, 593-94 (1993)). However, in casesaslite present, where an expert does not rely
on testing or data, and instead supports his opifipyimearily on experience, then the witness must
explain how that experience leads to the conclugiached, why that experience is a sufficient basis
for the opinion, and how that experience is reliagbplied to the facts.” Fed. R. Civ. P. 702,
advisory committee not€pore v. GlanzZNo. 11-cv-797-JED-TLW, 2014 WL 4263225, at *3 (N.D.
Okla. Aug. 29, 2014).

Here, albeit barely, Plaintiff sufficiently demonstrates the reliability of Dr. Corsun’s
opinions. When formulating his opinions, Dr. Corseires on his thirty years of experience in hotel
and restaurant management. For example, hesdtaat when he operated his own restaurant in
New York City he never had to call a plumdsecause he followed proper maintenance standards.
Expert Opinion of David Corsun 2. Thereforeg tBourt finds that Dr. Corsun explains how his

experience leads to his conclusions. Moreoveexmaining that managing a small restaurant gave

11



him knowledge of the troubleshooting required fompbing issues, he dissses why his experience
is a sufficient basis for his opinions. Am. Expedport of David Corsun 8. Finally, he reliably
applies his experience to the facts. For example, he explains:

The events and circumstances surroundingaisistent series of floor drain back-

ups and overflowing indicates a commons®&uMy experience as a manager would

cause me to conclude there was a comicause, likely an obstruction in the main

collection line . . . . This opinion is bolsgg by the fact that such backups regularly
occurred when no bar operations were ongoing . . . .

Dr. Corsun’s application of Defendant’s actidnsndustry standards further bolsters the
reliability of his opinions. Dr. Corsun stateatefendant’s policies for managing drain backups
were consistent with industry standards. Anxp&t Report of David Corsun 4. For example, itis
industry standard to have a system of commuimicasuch as the engineering shift reports and
engineering work orderdd. Dr. Corsun then opines that Datlant's employees did not comply
with this standard. Accordingly, the Coig not persuaded by Defendant’s reliancéaifield v.
Wal-Mart Stores, Ingwhere the Tenth Circuit affirmedetexclusion of expert testimony, because
the expert did not offer an industry standendthe placement of floor mats. 335 F. App’x 796,
800-01 (10th Cir. 2009). Here, Dr. Corsun offerswdnstry standard—Defendant’s policies—and
he explains how Defendant’s employees failed to comply with that standard.

To be sure, Dr. Corsun could have providederetail on specific experiences that led him
to his conclusions. Additionally, his opinions wobkimore reliable if he stated industry standards
other than those embodied in Dedant’s policies. However, the Court finds that these types of
insufficiencies are better left for the jury in determining the weight to give the evidseedVerth

v. Makita Elec. Works, Ltd950 F.2d 643, 654 (10th Cir. 1991) (“[D]oubts . . . concerning the

12



sufficiency of the factual basis to support [the expert’s] opinion gavéght and not its
admissibility.”); Daubert 509 U.S. at 596 (“Vigorous crossamrination, presentation of contrary
evidence, and careful instruction on the burdeprobf are the traditional and appropriate means
of attacking shaky but admissible evidence.”).

Regarding relevance, Defendant does nguey and the Court does not find that Dr.
Corsun’s opinions are irrelevant. Indeed, the cafiskee drain backups and the manner in which
Defendant dealt with the backups are directly relevant to whether Defendant failed to exercise
reasonable care with respect to dangerous conditions in the restaurant.

In sum, the Court holds thatjth the exception of his opinions regarding the existence of
a dangerous condition, Dr. Corsun may testify as an expert in this case. Accordingly, the Court
grants in part and denies in part Defendant’s Motion to Exclude Dr. Corsun’s Testimony.

lll.  Plaintiff's Motion to Exclude Elev en Named Employees/Ex-Employees From
Defendant’s Disclosures Pursuant F.R.C.P. 26(a)(2)(C).

Defendant’s expert disclosures listed elesployees or former employees as non-retained
experts pursuant to Federal Rule Civil Procedura)2®)(C). Def.’s Disclosures 3—4. In an attempt
to provide a summary of the individuals’ facts and opinions, Defendant stated:

These individuals are expected to tgstégarding their knowledge and experience

and explain the reasonable steps thatRitz-Carlton took to prevent water from

entering onto the patron floor area. These individuals may discuss the nature of
bar/restaurant drains and that it is impbkesto prevent drain issues 100% of the

% Defendant also argues Dr. Corsun’s opinions are inadmissible under Rule 403.
According to Defendant, Dr. Corsun’s statemitiat Defendant failed to provide Plaintiff an
environment free from dangers would confusejthry by misstating the appropriate standard.
Mot. to Exclude David Corsun’s Testimony 6. However, the Court already ruled that this
testimony will not assist the jury. Furthermore, as for Defendant’s contention that the opinions
are not based on accepted practices, the Caumtfthat Dr. Corsun’s opinions are sufficiently
tied to industry standards.
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time. These individuals will describe the reasonable steps Ritz-Carlton took to

protect patrons from drain blockages arldtesl water issues. These individuals are

expected to testify consistent with their depositions, if taken.

Id. at 3. Plaintiff argues this disclosure insufficiendByummarizes the facts and opinions to which

the experts will testify. Mot. to Exclude Nondamed Experts 2. Deffelant rebuts Plaintiff's
contention by first stating that this testimony is not, in fact, expert testimony, and it disclosed the
individuals only out of an abundance of cautionsfrd o Mot. to Exclude Non-Retained Experts

2. Additionally, Defendant argues that even if the Court deems this to be expert testimony, the
disclosure complies with Rule 26(a)(2)(Q4l. at 2—-3. To the extent Defendant seeks to elicit the
opinions of its former employees, the Court agreidls Plaintiff that this is expert testimony, but
holds that the disclosures comply with Rule 26(a)(2)(C).

First, itis not entirely clear that Defendanll seek expert testimony from these individuals.
Defendant summarizes its employees’ testimony as “steps taken to avoid drain backups, water
leakage, and the frequency with ialin these mattersccur . . . .” Id. at 2. Steps the employees
actually took to avoid backups and the frequency wiikch this type of issue occurred at the Ritz-
Carlton is factual evidence not subject to the disclosure requirements of Rule 26(a)(2)(C).

However, Defendant’s disclosures state that the employees will discuss the reasonableness
of their actions and that it is impossible to prewatn issues 100% of the time. Def.’s Disclosures
3. Because a lay person would not generally knasnriformation, opinion statements of this type
are reserved for experts. Fed. R. Evid. 7Qati(gg that lay witnesses may not offer opinion
testimony based on technical knowledge). HoweherCourt holds that Defendant’s disclosures
are sufficient. Rule 26(a)(2)(C) requires only thafendant provide “a brigfccount that states the

main points of a larger body of information.Nicastle v. Adams Cty. Sheriff's Offiddo.
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10-cv-00816-REB-KMT, 2011 WL 1674954, at *1 (D. Colo. May 3, 2011). According to the
disclosures, the witnesses will discuss the dbegfendant took to prevent water from entering the
patron floor area, the nature of Defendant’s drain system, and that drain issues are impossible to
prevent. Def.’s Disclosures 3. Additionally,etllisclosures direct Plaintiff to the witness’
deposition testimony discussing these issues. Torerddefendant provides three specific areas on
which the experts will render facts and opinioRgrthermore, although citing deposition testimony,
without more, would be insufficient to complyith Rule 26(a)(2)(C), Defendant cites the
depositions in conjunction with its list of moreesffic areas in which the individuals will testify.

Rule 26(a)(2)(C)’s “brief summary” requirement does not demand more detail.

The Court’s holding is supported by the findirgfsother judges within this District. In
Nagle v. Minkthe plaintiff's disclosure stated thenhon-retained expert would testify about how
diabetes affects a persons major life activities, specifically, how diabetesfects the plaintiff
emotionally. No. 10-cv-01935-PAB-MEH, 20WiL 3861435, at*2 (D. Colo. Aug. 29, 2011). The
court held that the disclosucemplied with Rule 26(a)(2)(C)ld. at *6. Critically, the court did
not require specific examples of how diabetes physically and emotionally affected the plaintiff.
Similarly, this Court will not require Defendantlist examples of the steps its employees took to
resolve the drain issues.

Conversely, irGuara v. City of Trinidadthe court held that Rule 26(a)(2)(C) disclosures
were insufficient where the plaintiff stated onlatlthe expert would téfy as to the defendant’s
unconstitutional discrimination and creation bbatile work environment. No. 10-cv-02529-WJM-
KMT, 2011 WL 5374777, at *1 (D. Colo. Nov. 8, 201Here, if Defendant disclosed only that its

non-retained experts would testify that they eds&d reasonable care in the performance of their
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duties, this would likelybe insufficient. However, Defenaaprovided that its witnesses will
explain specifically how they exercised reasoaaaire—by taking steps to ensure drain clogs did

not happen. Additionally, Defendant stated the experts will discuss the nature of the drains and the
impossibility of preventing leaks. The Court holds this is sufficient to proRldatiff “with
adequate notice of the factdmsis for the opinion testimony [] [Bfendant will seek to introduce

in this case.”Nicastle 2011 WL 1674954, at *2. Accordingly, t®urt denies Plaintiff’s motion

to strike.

CONCLUSION

In sum, the Court holds that Mr. Bauer may testify only regarding Defendant’s plumbing
system and the cause of the drelbgs. Accordingly, Defendant’s Motion to Exclude Josh Bauer’s

Testimony [filed April 19, 2017; ECF N67] is granted in part and denied in part Additionally,

with the exception of his statements as tcethbr a dangerous condition was present at the
restaurant, Dr. Corsun may render expert opinions in this case. As such, Defendant’s Amended

Motion to Exclude David Corsun’s $8mony [filed April 19, 2017; ECF No. 6& granted in part

and denied in part Finally, the Court holds that Defendant sufficiently discloses the facts and
opinions of its eleven non-retained experts. Thus, Plaintiffs Motion to Exclude 11 Named
Employees/Ex Employees From Defendant’s Disclosures Pursuant to Fed. R. Civ. P. 26(a)(2)(C)

[filed April 24, 2017; ECF No. 7|ds denied
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Dated and entered at Denver, Colorado this 8th day of August, 2017.

BY THE COURT:
ik e ﬂ%

Michael E. Hegarty
United States Magistrate Judge
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