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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 16-cv-873-RM-CBS
GRANT NEAL,

Plaintiff,
V.

COLORADO STATE UNIVERSITY-PUEBLO,

BOARD OF GOVERNORS OF THE COLORADO STATE UNIVERSITY SYSTEM,
ROOSEVELT WILSON, irhis official capacity,

JENNIFER DELUNA, in heofficial capacity,

LESLEY DIMARE, in her official capacity,

KAITLYN BLAKEY, in her official capacity,

MARIE HUMPHREY, in her official capacity,

UNITED STATES DEPARTMENT OF EDUCATION,

UNITED STATES DEPARTMENT OF EDUBTION OFFICE FOR CIVIL RIGHTS,
JOHN B. KING, JR., in his indidual and official capacities,

CATHERINE LHAMON, in her individudand official capacities, and

UNITED STATES OF AMERICA,

Defendants.

RECOMMENDATION ON MOTIONS TO DISMISS

Magistrate Judge Craig B. Shaffer

Plaintiff Grant Neal alleges that the BoardGdvernors of the Colorado State University
system (hereinafter referred to as the “Baafr@Governors”), Colorado State University-Pueblo
(“CSU-Pueblo”) and five individualin their official capacitieBor CSU-Pueblo (collectively, the
“State Defendants”) violated federal and staveslan erroneously finding him responsible for
sexual misconduct and suspending him from CSU-Budir. Neal also claims that through its

enforcement of a 2011 “Dear Colleague Let{¢2011 DCL"), the U.S. Department of
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Education (“DOE”), its Office of Civil Righs (“OCR”) and related federal Defenddnts
pressured the State Defendants to discipline males accused of sexual misconduct, such as
Plaintiff, regardless of whethémne allegations had merit. Péif seeks judicial review of
whether DOE violated the Administrative Bealures Act in promulgating the 2011 DCL.

The case is before the court on JudggnRand P. Moore’s referral of Defendants’
motions (docs. #27, 31) to dismiss the Amen@edhplaint (“AC,” doc. #8). Plaintiff waived
oral argument (doc. #75), and Defendants didoppose that waiver. For the reasons that
follow, the court recommends granting in parti@enying in part the State Defendants’ motion.
The court recommends granting the Federal Defendants’ motion.

BACKGROUND

The court draws the following allegations frahe AC, which it must accept as true for
purposes of the Rule 12(b)(6) arguments.

l. StateDefendants

A female student in the CSU-Pueblo atidéraining program (rerred to anonymously
as “Complainant”) alleged to thltérector of athletidraining (Dr. Roger Cld) that on Saturday,
October 25, 2015, Plaintiff had rapanother female studenttime athletic training program,
referred to anonymously as Jane Doe. AgYa®-10, 90. Plaintiff alleges that his sexual
conduct with Ms. Doe was consensual and kfigtDoe stated and acknowledged several times
that their sexual conduct waonsensual. AC atg.,f1 1, 9, 85, 91-95, 98-99, 114. Plaintiff
alleges that “[g]iven Plaintiff's status aagh profile football player, Complainant presumed

that Plaintiff had engged in non-consensual contact widne Doe.” AC at | 89.

! The other federal defendants are the UniteceSiand two individuals in their individual and
official capacities for DOE: then-SecretaryEducation, John B. Kinglr., and then-Assistant
Secretary for OCR, Catherine Lhamon. Colledinwith DOE and OCR, these are referred to
hereafter as the “Federal Defendants.”



Complainant made the allegations withmforming Ms. Doe or Plaintiff.ld. at  91.

Her allegations were based upon a convensahe had with Ms. Doe on October 26,
occasioned by Complainant noticing a “hickey” on Ms. Doe’s nédkat 9 89. The athletic
training program prohibits traine(such as Ms. Doe) from “frateiz[ing] with athletes, and ...
doing so could result in severe consequemmgading removal from the Athletic Training
Program.” Id. at | 73.See also Idate.g.,1Y 80, 102. Ms. Doe allegedly had “described the
encounter [in which she received the hickeyCtmmplainant in a manner that would conceal her
relationship with Plaintiff, while alsprotecting her position in the programd. at § 113.

By sometime on October 27, 2015, Dr. Clark régpdithe alleged incident to his wife,
Laura Clark, another faculty member in the progriaamdt § 97), and to Defendant Roosevelt
Wilson, the CSU-Pueblo director of the officeequal opportunity/affirmtive action and Title
IX coordinator. AC at  100. On Octolig7, 2015, Mr. Wilson begeinvestigating the
allegations and met with Ms. Do&d. at 1 112, 114. That same day, Marie Humphrey issued a
notice of investigation to Plaiifit The notice stated “that he was ‘being investigated for
possible alleged violatioof the Code of Student Conductlumding Non-consensual Contact and
Non-Consensual Sexual Intercourse.’ [sidd’ at § 117. The noticesa prohibited him from
further contact with Jane Dodd.

Plaintiff alleges that the CSU-Pueblo CarfeStudent Conduct (th&ode”) and Sexual
Misconduct Policy (the “Policy”) that he raged upon acceptance to the school provide accused
students the following proderes (among others):

“The right to be fully informedof the nature and extent of all

alleged violations contained within the complaint;” “The right to
be present for all testimony givamd evidence presented before a
hearing authority;” “The ght to present witnesses and

documentary evidence;” “The righo question and/or challenge
witnesses and documentary evidence presented by others;” [and]



“The right not to have any personal information released by the
University to the public whout prior consent.”

AC at 1 56 (in part). He further alleges tha tRolicy provides that students accused of sexual
misconduct are entitled to the hearprgcess set forth in the Coddd. at  58. “During a
disciplinary hearing, both parties may providrmation to the hearing authority for
consideration, including witness statements and evidendedt § 64. “Determinations of
responsibility are made using the preponderafi¢cke evidence standard, which is defined by
the Code as: ‘whether it is more likely thaot that a Respondent committed the alleged
violation(s).” Id. at f 65. The Policy also proes for appeals on several grountts. at § 68.
Plaintiff alleges that from inception tompletion, CSU-Pueblo railroaded him in order
to find him guilty of the accused sexual miscondugardless of the lack of evidence or merit in
the allegations. He alleges that CSU-Pueblsditiecause of gender bias against accused male
athletes, the school’s self-interest in its rgpion, and the schoolfnancial interesti(e., its
federal funding) in demonstrating to Federal Defnts that it would discipline accused males.
He alleges for instance that

Wilson failed to consider Jane Doe’s motivation for insinuating to
Complainant that something improper may have occurred, when
Complainant confronted Jane Dabout the hickey on her neck.
Namely, recognizing the potential consequences of being
disciplined for engaging in a réianship with a football player,
Jane Doe described the encoutnte€omplainant in a manner that
would conceal her relationship with Plaintiff, while also protecting
her position in the program.

In fact, at no time did Jane Doe tell Defendant Wilson that
she was involved in non-consensws&x with Plaintiff. To the
contrary, at her meeting witbefendant Wilson on October 27,
Jane Doe informed Mr. Wilson: “our stories are the same and he’s
a good guy. He’'s not a rapist, heist a criminal, it's not even
worth any of this hoopla!”

Nonetheless, CSUP pursued an investigation calculated to
lead to the foregone conclusiorathPlaintiff was responsible for
the misconduct alleged.



Defendant Wilson accepted the statements of subjective,
hearsay witnesses as credil@ad ignored evience tending to
exculpate Plaintiff, all while deamstrating an inhent prejudice
against male athletes.
AC at 11 113-116.
During the investigation, Wilson met with Ri&ff twice. In the first meeting, October

29, 2015, Plaintiff alleges that

Wilson began the meeting by integating Plaintiff, asking him

three times: “Did you rape [Jane Doe]?” By the third time,

Defendant Wilson was standing up and looming over Plaintiff,

apparently intending to intimidateim. * * * Defendant Wilson

indicated to Plaintiff that the Complainant had described the

encounter as an egregious actrape and threahed that “he

would get to thdottom of it.”
AC at 111 122, 124. For the second meetigyember 20, 2015, Plaintiff brought the head
football coach, John Wristen, as his advisburing the Novembe20 meeting “Defendant
Wilson indicated that there were ultimately faodividuals who camérward to report the
encounter to the Title IX office.ld. at  132. However, until Wilson completed the
investigation, he failed to inform Plaintiff wtbe four witnesses were. In addition, at the
November 20 meeting,

[wlhen Coach Wristen tried to make a statement in Plaintiff's

defense, Defendant Wilson responded that he was “The Chief,” in
a clear effort to assert his authpiover a fellow CSUP colleague.

AC at § 131. Plaintiff further Eges that during the investigan, “Defendant Wilson professed
that he was in charge of the investigatiod avould be the only person to declare someone a
witness in this matter,” which “depriv[ed] Plaifhtof the opportunity to identify witnesses in
support of his defenselld. at § 142.

From his investigation, Wilson preparedeport dated December 3, 2015. AC at { 112.

Wilson provided his report to Defendant JennbeiLuna, the CSU-Pueblo director of diversity



and inclusion. That same day, Plaintiff wagegi less than 24 hours’ notice that Ms. DeLuna
would hold an “informal disciplinary hearinglt. at § 133. Plaintiff allges that the Code of
Conduct does not define such a procedigg, @nd that the Code reged the notice of hearing
to include “a detailed description thfe allegations to be consideredd. at § 135. The notice,
however, stated only the same dgstaon as the notice of investigan: that Plaintiff “may have
violated the Code of Student Conduct, Sexsiconduct (non-consensusgxual intercourse).”
Id. Plaintiff alleges that the short notice deprivenh of the ability toformulate a defense.

On December 4, 2015 DeLuna held the inforhredring with Plaintiff and his advisor,
Chris Turner. Plaintiff alleges this “hearing/as “in actuality ... ndting more than an
investigatory meeting ...[and] a shanid(at § 136) in which he was handed Wilson’s 14 page
investigative report for the first time, taskedtweviewing it, and was not permitted to copy it
or take notesld. at 1 139. Plaintiff made “repeatedjvests [for a copy of the report ... but] he
did not obtain a full copy of the Repanttil after his appeal was deniedd. at § 151.

The informal hearing was the first time that CSU-Pueblo informed Plaintiff of the
identities of the withessewith whom Wilson had spoken the investigationld. and  149.
The witnesses identified in the Wilson report appély included the Complainant, Ms. Doe, Dr.
Clark, and Mrs. ClarkSee, e.g., Icat 11 141, 144, 145. However, Plaintiff also alleges that the
report “failed to disclose to Plaintiff the idengisi of the remaining adrse withesses referenced
in the Report, thus hindering Plaintiff's abilitty challenge their crediliy and confront all
witnesses against himfd. at § 149.

Ms. DeLuna did not hear from any witnessmr (apparently) receive any documentary
evidence at the December 4 meeting. Plaintfirimed DelLuna in this meeting that while

Wilson’s report mischaracterized Ms. Doe asintgnding to have sex at all the evening of



October 25, “Jane Doe clearly stated that shesadwlaintiff that shdid not want to have
unprotected sex because she wagondtirth control; she never statthat she did not want to
have sex at all.” AC at  141.

Regarding the December 4 meeting, Plaintiff also alleges that

[u]pon learning that Dr. Clarkral Mrs. Clark had reported the

most egregious and damaging allegations to CSUP’s Title IX

office, Plaintiff expressed his comm regarding a potential conflict

of interest; namely, Dr. Clarland Mrs. Clark hold Jane Doe’s

degree, as a member of thenkstic Training Program.
AC at 1 148. Plaintiff alleges that both Dr. avids. Clark knew only what the Complainant had
said to Dr. Clark, and that both Dr. and Mrs. Kleoerced or pressed M3oe into believing or
admitting that the sexual conduct in qu@s was inappropriate or impropeld. at 1 144-147.
The report included Ms. Clark’s comment recognizimgt Ms. Doe did not wd Plaintiff to be
investigated.ld. at § 147.

On December 8, 2015, Plaintiff had “a follow up meeting to clarify the information
provided by Plaintiff on December 2015. Plaintiff reiterated that ttkd not penetrate Jane Doe
prior to putting on a condom, and that tlemgaged in consensual sexual activitid” at § 152.

[W]hen Plaintiff questioned DefendaDelLuna at the meeting of
December 8, 2015 regarding whether he could identify witnesses
to her or whether she needed to speak with anyone about his
character, she declined, statimgr review was based only on what
was in the file and the inforrtian gathered at the Hearing.
Id. at ] 143.
“[O]n December 18, 2015, Defendant DeLuna nedifPlaintiff that he had been found

responsible for ‘Sexual Miscondudti violation of CSUP’s Codef Conduct (the ‘Decision’).

CSUP assessed an unwarranted and severeypehaiispension for the duration of Jane Doe’s

2 Plaintiff does not expressly afje that he informed DeLuna of this fact in the December 4
informal hearing, but the court infers this frahe allegation in Paragph 152 that Plaintiff
“reiterated” it at the December 8 meeting.



education at CSUP (the ‘Sanctiph AC at  11. The Decision “repeatedly refers to Jane Doe
as the complainant, when in fact, the complainant was an uninvolved third-partat™| 153.
Plaintiff alleges the Decision was erroneoid$ie Decision imposed sanctions, including
“suspension pending Jane Doe’s gradwatr disenroliment from campusld.

On January 6, 2016, Plaintiff appealed toridddumphrey, the CSU-Pueblo Dean of
Students and Residence Life. On January 196 2dumphrey denied the appeal. Plaintiff
alleges that the procedural flaws and biagiooed on his appeal when the hearing officer did
not consider material evidence that Plaintiff offe from his roommates, of which Plaintiff had
been unaware prior to the DecisioAC at { 186 (third bullet poinf).

Because of the Decision and Sanction, Plaintiff

is unable to gain admission to adher university to obtain his
degree and the significant mesi spent on obtaining a college
education at CSUP have been squandered. In addition to the
damages sustained by Plaintiffcinding his inability to continue
his education and receive his degree, the loss of his wrestling and
football scholarships, and hismeval from the football team
Plaintiff has sustained tremendous damages to his future
education, career and athletic prospects, and reputation.

Id. at ] 15.

Plaintiff alleges that the disciplinary matteas procedurally inadequate. He identifies
several procedures that he alleges CSU-Bwsould have provided but did not, among them:
adequate notice of the chargesgenvestigated; identificatioaf the adverse witnesses; an
evidentiary hearing for witnesses to testify gebjto cross-examination and for Plaintiff to

present other evidence in his defense; and adeqaaée of the allegationsefore such hearing.

Plaintiff further alleges that the evidentiararstiard CSU-Pueblo used — preponderance of the

% Two of the CSU-Pueblo officials were not invetl in the disciplinary matter: Kaitlyn Blakey,
the associate director, officé equal opportunity, affirmateyaction and deputy Title I1X
coordinator; and Lesley Diare, the president of CSBueblo. AC at 1 22, 309.
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evidence — was unfair and insufficient for the ¢natlike charges and potential sanctions.

Plaintiff also alleges several procedural irregulariiies,deviations from the process
that the Code or Poliéyrovided. For example, Plaifftalleges that on November 17, 2015,
Humphrey assessed an interim suspension agaaistiffl AC at 1 127, 129. Plaintiff alleges
that the Code limits the circumstances in \ahitterim measures can be imposed, and none of
the criteria were applicable to hind. 1 126, 130. Plaintiff allegdurther facts in support
regarding an October 30, 2015 football trip for which Humphrey and Wilson authorized Plaintiff
and Jane Doe to travel togettaerd stay in the same hotédl. at  130. Plaintiff also alleges that
DeLuna gave Plaintiff less than 24 hours’ netthat she would hold d&mnformal disciplinary
hearing” without a description @fither the specific allegatioms evidence that would be
considered.ld. at 1 133, 135. Plaintiff alleges titla¢ Code and Policy do not define an
informal hearing, required description of the fact allegations to be consideretth¢ Wilson
report), and more timely notice to allow him to prepdce.at {1 133—-135.

Based on these fact allegatipdr. Neal claims that StatDefendants deprived him of
procedural due process under the 14th Amendment of the U.S. Constitution. Plaintiff further
alleges that in conducting the disciplinary mat8tate Defendants discriminated against him on
the basis of his gender in violation of Tith of the Civil Rights Act of 1964, 20 U.S.C. § 1681
et seq (“Title 1X”), breached CSU-Pueblo’s contract with Plaintiff, and breached the covenant of
good faith and fair dealing. Plaintiff furthemains promissory estoppel against CSU-Puebilo.
SeeAC at Counts I-V. In each of those coulkintiff seeks damages. Through a declaratory
judgment claim, Plaintiff also seeks injunctivéige restoral of higeputation, expungement of

his disciplinary record, expungement of hisgension, destruction of any record of the

* CSU-Pueblo argues that the AC relies on@$&J, not CSU-Pueblo, Code of Conduct. On a
Rule 12(b)(6) motion, the court must assume thedbegations are trueCSU-Pueblo also does
not argue that any textual diffei@as between the two Codes are sigant at this point.

9



complaint against Plaintiff, and readmissior08U-Pueblo. AC at Count VII, {1 415-19.

[l FederalDefendants

Plaintiff alleges that Federal Defendaoterced the State Defendants to conduct the
disciplinary matter in the manner that Plainéifieges violated Title 1X and his due process
rights. AC at { 201-213. Plaintiff allegesation April 4, 2011, OCR issued the 2011 DQd.
at 1 199. He alleges that the 2011 DCL regugehools, including CSU-Pueblo, to conduct
disciplinary matters regardindjeged sexual violence as a form of sexual discrimination or
harassment subject to Title IX)(aithout providing tie accused the right of cross-examination,
(b) using the preponderance of evidence standard, and (c) providing that an unsuccessful
complainant can appeal, which Plaintiffachacterizes as a form of double jeopart.at 11 6,
183, 202-204.

Plaintiff alleges that the 2011 DCL changkd substantive law, such that DOE was
required to follow notice and comment rulemakinggadures to implement that change. AC at
e.g.,11 3, 7, 198, 201. DOE did not follow those prhaes. Plaintiff claims the 2011 DCL is
therefore void under th@dministrative Procedure Act, 5 U.S.C. § 53d. at 1 8.

Plaintiff also alleges that DOE aggres$jvenforced the 2011 DCL in a manner that
pressured schools (including CSU-Puebldjrid male students rpsnsible for sexual
misconduct and impose severe sanctions regaradiése evidence. Plaintiff points to DOE
statements (by Defendant Lhamon) to a nammittee that DOE would revoke federal
funding to schools found noncompliant witleth011 DCL (AC at 1 231, 234-236); “more than
249 investigations against collegyand universities” for reviemg their compliance with the
DCL (Id. at § 229); and draconian settlement agezgsin which DOE required schools to
admit that their disciplinary pcedures or policies violatede 2011 DCL to avoid the DOE

revoking their federal fundingld. at 11 230, 237-238.

10



Plaintiff alleges that in his disciplinargatter, CSU-Pueblo discriminated against him on
the basis of gender, denied his due process, rand@at an erroneous outcome at least in part
because CSU-Pueblo was attempting to confir DOE/OCR’s enforcement of the 2011 DCL.:

In light of the evidence (or ladkereof), the Decision can only be
explained by CSUP’s discriminatory bias against males and its
underlying motive to protect the University’s reputation and
financial wellbeing, by acting in compliance with the Dear
Colleague Letter.

Upon information and belief, iresponse to the significant
pressure placed on the CSUP Defendants by the Federal
Defendants to comply with the mandates of the 2011 Dear
Colleague Letter, CSUP condudtea substantially flawed and
biased investigation process leaglto an erroneous Decision and
Sanction.

AC at 11 13-14.
ANALYSIS

Standards of Review

A. Rulel2(b)(1)

Federal courts, as courts of limited juriggho, must have a statutory basis for their
jurisdiction. See Morris v. City of Hobar89 F.3d 1105, 1111 (10th Cir. 1994) (citing
Castaneda v. IN®3 F.3d 1576, 1580 (10th Cir. 1994)). Raaust to Federal Rule of Civil
Procedure 12(b)(1), the court may dismiss a dampfor lack of sulgct matter jurisdiction.

The determination of a court’s jurisdictioner subject matter & question of lawMadsen v.

U.S. exrel. U.S. Army, Corps of Eng’'&l1 F.2d 1011, 1012 (10th Cir. 1987). “A court lacking
jurisdiction cannot render judgmeout must dismiss the cauatany stagef the proceedings in
which it becomes apparent thatisdiction is lacking.” Basso v. Utah Power & Light Ca195
F.2d 906, 909 (10th Cir. 1974).

A motion to dismiss for a lack of subjauttter jurisdiction may take two formSee

Holt v. United Statest6 F.3d 1000, 1002 (10th Cir. 1995).may facially attack or it may

11



challenge the facts upon which sedtj matter jurisdiction dependid. at 1002—1003.

When reviewing a factual attack on subject matter jurisdiction, a
district court may not presumeethruthfulness of the complaint’s
factual allegations. A court has widescretion to allow affidavits,
other documents, and a limited igentiary hearing to resolve
disputed jurisdictional facts under BU2(b)(1). In such instances,

a court’s reference to evidenaatside the pleadings does not
convert the motion to a Rule 56 motion.

Id. at 1003 (internal citations omittedge also Cooke v. Hickenloophig. 13—cv—-01300—
MSK-MJW, 2013 WL 6384218, at *2, n.4 (D. Colo. Nov. 27, 20a8)d in part sub nom. Colo.
Outfitters Ass'n v. Hickenloope823 F.3d 537 (10th Cir. 2016)The burden of establishing
subject-matter jurisdiction is on the party asserting jurisdictidvidhtoya v. Chap296 F.3d
952, 955 (10th Cir. 2002) (citingokkonen v. Guardian Life Ins. Co. of A1 U.S. 375, 377
(1994)).

B. Rule12(b)(6)

Rule 12(b)(6) states that a court may dssna complaint for “failure to state a claim
upon which relief can be granted.”

To survive a motion to dismiss, a complaint must contain sufficient
factual matter, accepted as true, to “state a claim to relief that is
plausible on its face.” ... A claim bdacial plausibility when the
plaintiff pleads factual content ah allows the court to draw the
reasonable inference that the dhefant is liable for the misconduct
alleged.... The plausibility standard is not akin to a “probability
requirement,” but it asks for more than a sheer possibility that a
defendant has acted unlawfully.

Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly650 U.S. 544
(2007)). In the Tenth Circuit,

[tlhe Twomblylgbal standard is a middle ground between
heightened fact pleading, whichagpressly rejected, and allowing
complaints that are no more than labels and conclusions or
formulaic recitation of the elements of a cause of action, which the
Court stated will not do. In other words, Rule 8(a)(2) still lives....
Under Rule 8, specific facts are nwcessary; the statement need

12



only give the defendant fair notia# what the ... claim is and the
ground upon which it rests.

Pueblo of Jemez v. United Staté8) F.3d 1143, 1172 (10th CR0O15) (internal brackets
omitted; quoting<halik v. United Air Lines671 F.3d 1188, 1191-92 (10th Cir. 2012)).

“Determining whether a complaint states a plale claim for relief will ... be a context-
specific task that requires theviewing court to draw on ijsidicial experience and common
sense.”Igbal, 556 U.S. at 67%ee also Pueblo of Jem&®0 F.3d at 1172. The court must
construe the fact allegationsdcaany reasonable inferences frorarthin the light most favorable
to Plaintiff. Sanchez v. Hartley310 F.3d 750, 754 (10th Cir. 2016).

Il StateDefendantsMotion to Dismiss
A. CSU-Pueblo’s Capacity to Be Sued.

State Defendants argue that CSU-Puebtmig a campus of CSUhd is not an entity
capable of being sued. They tugt argue that the Board of Gomers is the appropriate party to
sue, and that the claim against CSU-Pueblo should accordingly be dismissed. Doc. #27 at p. 1,
n.1. They rely upoRoberts v. Colorado State Board of Agricultu®88 F.2d 824, 826-27
(10th Cir. 1993); C.R.S. 88 23-30-102(1) and 23-31€1@&q Plaintiff did not address this
argument. State Defendants are corr@®uberts 998 F.3d at 82Persik v. Colo. State Univ.
60 F. App'x 209, 211 (10th Cir. 2003) (citiRpbert$.> The court recommends that CSU-
Pueblo be dismissed as a party, as the Boa@bwérnors is the approptéaperson to sue.

B. Title1X Claim

Under Title 1X of the CivilRights Act, “[n]o person in @ United States shall, on the

basis of seX,be excluded from participation in, be deghithe benefits of, or be subjected to

® Subsequent tRobertsandPersik,the Board of Governors replacéte Board of Agriculture as
the governing entity for the @Bsystem. C.R.S. § 23-30-102(1).

® In the context of Title IX, courts typicallgfer to “sex” and “gender” interchangeablee,
e.g.,Davis v. Monroe CtyBd. of Educ.526 U.S. 629, 651 (1999).
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discrimination under any education program or @gtieceiving Federal fiancial assistance.”
20 U.S.C. § 1681(a).
The statute’s only express enforcement mechanism, 8§ 1682, is an
administrative procedure resulting the withdrawal of federal
funding from institutions that are nat compliance. In addition,
this Court has recognized an il private right of action ... [for
which] both injunctive reliend damages are available.
Fitzgerald v. Barnstable Sch. Comrb5 U.S. 246, 255 (2009).

State Defendants first argue that the TiKeclaim should be dismissed as to the
individual Defendants (Wilson, DeLuna, DiMaBakey and Humphrey) because “Title IX ...
[does] not authorize[e] suit ampst school officials, teachserand other individuals.Fitzgerald,
555 U.S. at 257. Plaintiff originally sued tmelividual State Defendants in their official and
individual capacities. After the motions to disswere briefed, Plaintiff dismissed the claims
against Wilson, DeLuna, DiMare, Blakey and Hungyhin their individual capacities. Doc.
#77. This leaves these Defendants only in thiéicial capacities. “Official capacity suits ...
generally represent only anothvealy of pleading an action agairst entity of which an officer
is an agent.”"Kentucky v. Grahami73 U.S. 159, 165-66 (198&hiternal quotation marks
omitted). Thus, “[c]laims brought against stateployees in their official capacities are
equivalent to claims broughgainst the state itself.Johnson v. W. State Univ1 F. Supp. 3d
1217, 1229-30 (D. Colo. 2014) (citidgraham;McMillian v. Monroe Cty.520 U.S. 781, 785 n.
2 (1997);Moss v. Kopp559 F.3d 1155, 1168 (10th Cir. 2009)). “As long as the government
entity receives notice and an opjumity to respond, an officialapacity suit is, in all respects
other than name, to be treatesla suit against the entityGraham 473 U.S. at 166. The Board

of Governors is a Defendant. dppears that the Tenth Circhés not decided whether official

capacity claims against government officials are duplicative of a claim against the government
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agency.See, e.g., London v. Bea®l,2 F. App'x 910, 912 n.2 (10th Cir. 201B)poks v. Bd. of
Educ., Farmington Mun. Scl617 F. App'x 887, 891, n.2 (10th Cir. 2015). This court and
others have found official capacityaims are duplicative of ¢hclaim against the agency and
should be dismissed on that bassee, e.gUlibarri v. City & Cty. of DenverNo. 07—cv—
01814-WDM-MJW, 2010 WL 5287498t *1 (D. Colo. Dec. 7, 2010) (claims under the
Americans with Disabilities Acand the Rehabilitation ActMiller v. Brungardt,916 F. Supp.
1096, 1098 (D. Kan. 1996) (Title VII claims brouglgainst employees in official capacities
were duplicative of the claim against the empitdyélaintiff’'s claim against Wilson, DeLuna,
DiMare, Blakey and Humphrey in their officieapacities is duplicative of the claim against the
Board of Governors, and on that basis, the tc@moommends dismissing the individuals from the
Title IX claim.

The Board of Governors next argues thaiiff fails to plaudbly allege the gender
discrimination element of a Title IX claim besauPlaintiff “does not and cannot allege any
actual nexus between his gender and his purported mistreatrbertt. #27 at p. 6. Neither the
Supreme Court nor the Tenth Girchas yet addressedTitle 1X claim for a school’s alleged
discrimination in a disciplinary proceeding. Apatly on that basis, the Board of Governors
characterizes Plaintiff's claim dsovel.” Doc. #27 at p. 7.

The District of Rhode Island more aptly debed a veritable “wave ditigation aris[ing]
in the wake of the 2011” DCL alleging schoolsatiminated against males accused of sexual
misconduct.Doe v. Brown Univ.166 F. Supp. 3d 177, 181 (D.R.l. 2016). The Board of
Governors and Plaintiff togetheelected no less than 20 such cases from the pool existing mid-
2016, and that pool continues to expaee, e.gDoe v. Cummins; F. App’Xx —, No. 16—-3334,

2016 WL 7093996, at *13 (6th Cir. Dec. 6, 201Bjtter v. Okla. City Univ.No. Civ—16-0438—
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HE, 2016 WL 3982554 (W.D. Okla. July 22, 2016yllick v. William Paterson UnivCiv. No.
16-471(KM) (JBC), 2016 WL 6824374 (D.N.J. Nov. 17, 20B8@peal pending; Doe v. Trustees
of Boston Coll.No. 15-cv—10790, 2016 WL 5799297 (D. Mass. Oct. 4, 2@feal pending;
Doe v. Lynn Univ., IncF. Supp. 3d —, No. 9:16—cv-80850, 2017 WL 237631 (S.D. Fla. Jan.
19, 2017)Doe v. BaumyF. Supp. 3d —, Nd.6-13174, 2017 WL 57241 (E.D. Mich. Jan. 5,
2017);Doe v. W. New England UniWp. 15-30192-MAP, 2017 WL 113059 (D. Mass. Jan. 11,
2017).
Both sides in this case rely dusuf v. Vassar Collegd5 F.3d 709, 714 (2d Cir. 1994)
for the legal standard, as do most of the replorteses addressing an accused person’s Title 1X
claim for gender discriminatioin a disciplinary proceedingSee, e.g.Johnson71 F. Supp. 3d
at 1224 Ritter, 2016 WL 3982554, at *IDDoe v. Columbia Univ831 F.3d 46, 55-56 (2d Cir.
2016);Cummins 2016 WL 7093996, at *12-18ynn Univ.,2017 WL 237631, at *2—-3See
alsoBrzonkala v. Va. Polytechnic Inst. & State Uni32 F.3d 949, 961-62 (4th Cir. 1997)
(unsuccessful complainant’s Title I1X claim a@leg discrimination in disciplinary proceeding),
rev'd en banc on other grounds69 F.3d 820 (4th Cir. 1999ff'd sub nom, United States v.
Morrison, 529 U.S. 598 (2000)Yusufheld that
Plaintiffs attacking a universitgisciplinary proceeding on grounds
of gender bias can be expected to fall generally within two
categories[: either] ... the plaintiff was innocent and wrongly
found to have committed an offense[;] or ... the plaintiff alleges
selective enforcement [because] swverity of the penalty and/or
the decision to initiate the proceeding was affected by the student’s
gender.

Yusuf,35 F.3d at 715. In this case, Plaintiff ghs an “erroneous outo®” claim. Doc. #55

(Response) at p. 17. This ctarequires the Plaintiff to

allege particular facts sufficiemd cast some articulable doubt on
the accuracy of the outcome of the disciplinary proceeding.
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However, the pleading burden inighregard is not heavy. For

example, a complaint may allege particular evidentiary weaknesses

behind the finding of an offense such as a motive to lie on the part

of a complainant or witnessegparticularized strengths of the

defense, or other reason to dotie veracity of the charge. A

complaint may also allege partianlprocedural flaws affecting the

proof.
Yusuf 35 F.3d at 715. The plaintiff must also géenon-conclusory facts that demonstrate the
flawed outcome is causally connected to gender bdhs.

[G]lender bias [must be] ... a rnmmating factor behind the

erroneous finding. Allegations afcausal connection ... can be of

the kind that are found in the fdrar setting of Title VII cases....

Such allegations might includmter alia, statements by members

of the disciplinary tribunal, statements by pertinent university

officials, or patterns of decisiomaking that also tend to show the

influence of gender.
Id. “[S]Jome allegations, such as statemerfiecéng bias by members of the tribunal, may
suffice both to cast doubt on the accuracy of thamlisary adjudication antb relate the error
to gender bias.1d. The allegations should “go ... beyond themises of the plaintiff as to
what was in the minds of otheaisd involve provable events thatthe aggregate would allow a
trier of fact to find that gender affectedetbutcome of the disciplinary proceedindd. at 716.

In short, the erroneous outcome claim requi®viding facts that cast doubt on the
accuracy of the outcome of the disciplinary heguand establish circumstances that show that
gender bias motivated the outcom@&bston Coll. 2016 WL 5799297, at *24. “The
predominant question is whether the collegetfoas were motivated by gender bias or if the
disciplinary procedures establiatpattern of decision-making thegtplies a chauvinistic view of
the sexes.”ld. See also Doe v. Univ. of the &7 F. Supp. 2d 744, 756 (E.D. Tenn. 2009).

In addition, a disciplinethale’s Title IX claim allegingliscrimination should be subject

to the standard for a school’s Title 1X liabfliregarding peer-on-peer sexual harassment: a
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school is subject to TitleX claims when its “response to theraasment or lack thereof is clearly
unreasonable in light of the known circumstancd3dvis v. Monroe Cty. Bd. of Edué26 U.S.
629, 648 (1999) (unsuccessful complainant’s Title IX cldifSee, e.gRoss v. Univ. of Tulsa
180 F. Supp. 3d 951, 970 n.16 (N.D. Okla. 2016) (cosssful female complainant’s Title IX
claim alleging a “sham” disciplinary proceedisigowed deliberate indifference to the sexual
assault that she had allegea)peal pending In Ross the court noted some similarity between
the unsuccessful complainant’s claim that the proceeding on her complaint was a sham, and
disciplined males’ claims alleging discrimir@tiin their proceeding. The court held that
“intentionally biased studenbaoduct proceedings, or clearly easonable methods of handling
student reports of sexual violencebwd come within the parameters@dvisandGebser v.

Lago Vista Independe®&chool District524 U.S. 274, 290-91 (1998Ross 180 F. Supp. 3d at
970. See als®oe v. Salisbury Univl23 F. Supp. 3d 748, 765—68 (D. Md. 2015) (deliberate
indifference is not a star@one claim but rather a standardiability that the court appears to
assume is consistent wittusuy.

The court concludes thausuf'sframework — requiring facts to doubt the accuracy of the
school’s decision and causal conmattto gender bias — anticipdtand is consistent with the
Davisstandard of “clearly unreasonable” responeesleged sexual harassment “in light of the
known circumstances,” or &ossarticulates it, “intentionally laised or clearly unreasonable”
disciplinary proceedings.

Applying these legal standards to Plaingiféillegations, Wilson'’s alleged failures to

" Davisregards an unsuccessful complainant’s claima school’s deliberate indifference to her
complaints of another student’s sexual Banaent. Plaintiff doesot allege deliberate
indifference, which in any case wouléesn at best an awkward constructi@ee, e.gBaum
2017 WL 57241, at *26 (“It is doubtful that tlsase law governing claims of ‘deliberate
indifference’ under Title IX can be applied inyacoherent fashion to the facts of this case,”
internal quotation marks omitted).
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(among other things) consider that Jane Dak\dlson the sexual encounter was consensual,
the physical or documentary evidence in vahstie consistently said the same thing, her
motivation to not be disciplined by her departmianther prohibited relationship with a football
player, the Clarks’ conflicts ohterest, Wilson’s failure to question any witnesses favorable to
Plaintiff (e.g.,Coach Wristen), and Wilson’s failure to identify to Plaintiff the witnesses against
him before completing the investigation all suggest bias and inaccuracy in the outcome.
Columbig 831 F.3d at 57. The short notice for hi®rmal hearing with DeLuna, DeLuna’s
statement that she would not consider inforaratiutside of Wilson’s inwaigative file, and the
failure to set a formal hearing for testimony gmdsentation of other evidence likewise suggest
bias. The alleged failure to coder Ms. Doe’s post-incident comssual sex with Plaintiff also
suggests biasSee, e.g., Doe v. Washington & Lee Ui, 6:14-cv-00052, 2015 WL
4647996, at *10 (W.D. Va. Aug. 5, 2015). So tmes Humphrey’s refusal to consider
testimony from Plaintiff's roommates, despite Ritdi being unaware thahey were percipient
witnesses of Plaintiff's post-incident consaal sex with Ms. Doe until after the Decision
issued.

But “[w]hile those allegationsupport the inference of bias, they do not necessarily relate
to bias on account of sexColumbig 831 F.3d at 57. To show thae university’s bias was
based on his gender, Plaintiff aks additional categories of factFirst, giving reasonable
inferences to the allegations, Plaintiff allegbat the Federal Defendants’ 2011 DCL introduced
a policy that coerced schools such as CSU-Puelfiod against men who were alleged to have
engaged in sexual miscondudd. at 1§ 201-04, 209-211 217 (“governmental pressure imposed
on CSUP to issue more guilty findings agamsle students accused of misconduct”), § 320

(“CSUP’s mishandling of Platiff's investigation was wrongfully informed by federal

19



pressure”). He alleges in detthiat DOE has aggressively erded that policy in a manner that
while purporting to be gender-neutral, isended and understood by schools (including CSU-
Pueblo) as a policy that they must find agaatstused men in order to avoid DOE investigations
and the threat of wang their federal funding revoked. ACag.,1 201, 209, 211, 217, 229-
237. Plaintiff further alleges that Wilson wasépsured to meet a quota [of males disciplined
for sexual misconduct] by the Office for Civil Rightsg’ at § 165, and “the CSUP Defendants
have recognized the increasedgsure, both internally and fraime United States government,
to aggressively discipline mas¢udents accused of sexual miscondutd.”at § 172. “[T]he
number of on-campus forcible sex offenses stigated has increased, from only 1 in 2010 to 7
in2014.” Id. at 1 173.

Upon information and belief, therare no reported incidents of

male complainants against female students for sexual assault

and/or there are no reports of female accused students being

disciplined for sexual misconduct a@gst male complainants at

CSUP.

Upon information and belief, the CSUP Defendants are
knowledgeable of the fact thatroplaints of sexual misconduct are
disproportionately lodged gmales against males.

AC at 17 170-17%.

Lower courts appear divided in whether alkégas of a reverse gender backlash from the
2011 DCL and the DOE’s enforcement thereof afécsent, standing alone, to plead Title IX
gender biasSee, e.g., Cummin2016 WL 7093996, at *13)oe v. Regents of the Univ. of Cal.,
No. 15-cv—-2478SVWJEM, 2016 WL 5515711, at *5 (C.D. Cal. July 25, 2@b6¢cting cases
on both sides of the dividerown Univ.,166 F. Supp. 3d at 186 (same).

Plaintiff does not appear @dlege that the 2011 DCL itself (as opposed to the DOE/OCR

8 “The Twomblyplausibility standard ... does not prevarplaintiff from pleading facts alleged
‘upon information and belief’ where the facts peuliarly within thepossession and control of
the defendant.'Ritter, 2016 WL 3982554, at *2 (internal quotation marks omitted).
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enforcement thereof) is gender-biased on its flageto the extent he intended to do so, the
document in itself is written in a gender-nalitmanner and notes the DOE’s concern regarding
sexual assault on campuses regagitd the genders of the agiéar and assaulted. Doc. #31-1
at p. 2 of the 2011 DCP.. Thus the 2011 DCL in itself would not support the necessary causal
connection between Plaintiff's emeous outcome and gender bi&ee, e.g., Cummin2016

WL 7093996, at *13.Compare, Salisbury Univl23 F. Supp. 3d at 766 (university notices and
newsletters relating to sexual assault on coltagepuses that were “gender-neutral tone[d],
addressed to all students, and published toamgcampus safety for both men and women” did
not support inference of gender bias).

Similarly, Plaintiff does not appear to redglely on a disproportioma effect on males,
but this too would be Bufficient standing aloneSee, e.gUniv. of Cal.,2016 WL 5515711, at
*5 (*higher rate of sexual assaults committedign against women, or filed by women against
men” do not infer gender discrimination against mal&aktin v. Univ. of Or5 F. Supp. 3d —,

No. 15—cv—-2257-MC, 2016 WL 4708540, at(f8 Or. Sep. 8, 2016) (sam@)suruta v.
Augustana Univ.No. 4:15-cv-04150-KES, 2015 WL 58&®, at *4 (D.S.D. Oct. 7, 2015)
(same).

Rather, Plaintiff alleges that (a) DOE/OCRisforcemenof the 2011 DCL has become
gender-skewed against men, or has become wigelgrstood by schools as such (AC at § 212);
(b) CSU-Pueblo was influenced by the pressurenercion of DOE/OCR’s enforcement, to slant
the procedures against Plaintiff so as tmdestrate to DOE/OCR that it would find accused

men — not just accused persons of any gender — responsible for sexual misconduct and impose

® Plaintiff references the 2011 DCL in the AC but sloet attach it. Theonrt can take judicial
notice of the document without converting torsnary judgment as a document central to and
referenced in the AC (the authenticity of whRelaintiff does not appedo dispute) and as a
public record of DOE/OCRSee, e.gGee v. Pachec®27 F.3d 1178, 1186 (10th Cir. 2010).
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sanctions (AC at 11 165, 172, 341-44); (c) CSU-Puedndfinancial incentive to not challenge
the legality of DOE’s enforcemenit( at § 256):° (d) underlying facts #it raise doubt of the
accuracy of the outcomé&d( ate.qg.,11 72-107, 113-114, 185-186); (e) CSU-Pueblo reached the
erroneous outcome at least in part because of the procedural shortcomings that CSU-Pueblo
employed, bowing to DOE/OCR pressure to discipline mades(e.g.,1Y 6, 12-14, 109-68,
172, 256); (f) that CSU-Pueblo has “communicatienslencing Defendants’ inclination to favor
female students alleging sexual miscondietr male students who are accuséd’ gt § 317);
(g) “all students that have been expelled flGBUP for sexual misconduct have been mald,” (
at  319); and (h) CSU-Pueblo always finddenmaspondents, particularly male athletes,
responsible of sexual misconduct regardtéddbe evidence or lack theredf. at  323.
It would give this court sompause to find the above faatsufficient to plead plausible

gender bias. Ivusufthe court addiesed allegations

that a false and somewhat stalearge of sexual harassment was

made against him only after hmrsued criminal charges for a

brutal assault by the complainanboyfriend ... and actions by the

presiding official of the discipliary tribunal [that] prevented him

from fully defending himself[, and] ... that males accused of

sexual harassment at Vassar are “historically and systematically”

and “invariably found guilty, rgardless of the evidence”
Yusuf 35 F.3d at 716. The court found thosegateons sufficed to plead gender bias.
Staleness, the retaliatory natafethe disciplinary complaint, procedural shortcomings, and

systemic findings against accused men do na@dike stronger indicia of gender bias than

what Plaintiff has alleged regarding tingplementation of the 2011 DCL, procedural

19 plaintiff alleges that many universities and colleges (inoly@SU-Pueblo) depend on federal
funding for a significant percentage of their mtefunds. AC at {1 256-261. Plaintiff alleges
that schools have no incentivelitigate the Igality of DOE’s enfocement of the 2011 DCL,;
schools bear no ill consequences from DOE whew unfairly find against an accused person.
DOE is a party in this case gribecause Plaintiff sued thattigyr the Board of Governors has

not brought claims against DOE.
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shortcomings, and systemic findings against accused males. YAsufthese are fact
allegations that are verifiable and if proven vebinifer that discrimination against men infected
the Decision! See also Salisburi23 F. Supp. 3d at 768 (allegations that the school had
communications evidencing wrongful disciplioe the basis of the accused’s gender and
favoring female complainants against male respotsd@and that the school acted to demonstrate
to DOE that it would aggressilyediscipline male studentsfjollick, 2016 WL 6824374, at *12
(allegations of procedurahertcomings and pressure from the DOE; “commonsense inference
that the public’s and the policymais’ attention to the issue cAmpus sexual assault may have
caused a university to believe it sva the spotlight” and thus us#éte male plaintiff to show the
university would sanction malescused of sexual miscondudpston Coll. 2016 WL

5799297, at *25 (“Doe’s point that>agal assault on campuses is a subject of increasing public
attention and controversyijth external pressures from a vayieff sources, is well-taken,” but
granting summary judgment to the school becalsetiff failed to present evidence showing
the pressures influencedstdisciplinary proceeding)

Several of the courts thatjeet similar allegations (for example, that male respondents
are always found guilty regardless of the evidencéhat the school used the plaintiff to placate
either the DOE or the public) appear to drawrafees against the plaintiff, weigh facts in a
manner that the Tenth Circuit reserves for motimnsummary judgment or trial, or rely on the
lower court decision th&olumbialater reversed as employing an erroneously high pleading
standard.See, e.g., Baun2017 WL 57241, at *24 (for instancgeighing statistics provided by

plaintiff); Doe v.Univ. of Cincinnati, 173 F. Supp. 3d 586, 602, 607-08 (S.D. Ohio 2016)

" The Board of Governors argues thaisufwould be decided differently aftégbal, but Yusuf
twice noted that conclusory allegations wbabt support gender bieend with regard to
dismissing a claim due to alternative expitions for challenged conduct, anticipatgblal in
only doing so based on the complaint itself tifgimg those alternate explanations.Yusuf,35
F.3d at 714-715.
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(discussing allegations of gender biasontext of due processd Title IX claims);Univ. of
Cal., 2016 WL 5515711, at *4-5 (inferring facts contrary to plaintiff’sgdion that he was
unaware the complainant had taken hydrocododdige alcoholic drinks, and did not appear
intoxicated; weighing facts that investigatinj@al, who had previously been criticized for
leniency in investigating sexual misconduct gdigons, was only an investigator, not on the
plaintiff's decision panel)Doe v. Univ. of Mass.—Amher§liv. No. 14-30143-MGM, 2015 WL
4306521, at *9 (D. Mass. July 14,18) (relying on the lower cotis pleading standard that
Columbialater reversedgppeal dismisseflLst Cir. Nov. 4, 2016)Tanyi v. Appalachian State
Univ., Civ. No. 5:14-170RLV, 2015 WL 4478853,*&t(N.C. Jul. 22, 2015) (sameyee also
Brown v. Castleton State Colb63 F. Supp. 2d 392, 404 (D. Vt. 2009) (inferring against
plaintiff that the school’s inwaigators of plaintiff's complat that nursing department
discriminated against him on the basis of hisdgg, in discounting his evidence and accepting
without question the tastony of the nursing department’s witnesses, would not harbor the
gender bias of the departmeridpe v. Rector & Visitors of George Mason Unik32 F. Supp.
3d 712, 732-733 n.27 (E.D. Va. 2015) (no allegationgblabol used plaintiff to make a point to
DOE/OCR; inferring againgtlaintiff that the existence ofon-pled, lawful motivations made
his allegation of gender bias implabisi, relying on the lower court th@oblumbialater
reversed)recon. den’d on other issu#&49 F. Supp. 3d 602 (E.D. Va. 2016).

However, the court need nasolve whether the aboa#legations would suffice
standing alone. Plaintiff also alleges statetmdy the CSU-Pueblo investigator that amply
support that gender bias infected the procegdPlaintiff alleges Wilson demonstrated
prejudice against male athlefeshree instances. Durirgs October 29, 2015 meeting with

Plaintiff, he “was critical othe football team and its cultureashg the players ‘have a problem’
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in reference to acts of sexual miscondu®&C at I 313. Wilson said that he

would be holding a meeting withahfootball team in the coming
weeks to address this “obvious problem” (referring to sexual
misconduct complaints). In fact, thiseeting did take place, on or
about November 9, 2015. Atahtime, a female counselor
identified Plaintiff, by name, aan example to the entire football
team about the difference betwemsnsensual and non-consensual
contact. As Plaintiff was the gnindividual with the first name
“Grant” on the team, he was relgdidentifiable by all those
present. Thus, when Plaintiff was suspended on an interim basis
approximately one week later, it became public knowledge that
Plaintiff was being accused of rap&ignificantly, at the time of
this meeting, the investigation tfe charges against Plaintiff was
still underway and a hearing dhanot yet been scheduled.
[CSUP] evidenced a clear presumption of guilt against Plaintiff,
prior to the conclusion of the investigation and issuance of a
decision.

Id. at T 315. Wilson did not have sintilmeetings with women’s team#d. at I 316.

Wilson also apparently silenced Coach Wristdren he attempted to speak in Plaintiff's
defense at the November 215 investigative meetindd. at T 131 (“When Coach Wristen
tried to make a statement in Plaintiff's defenseWilson responded that he was “The Chief,” in
a clear effort to assert his authority oadellow CSUP colleague.”). Giving reasonable
inferences, Plaintiff alleges thélilson had already concluded thhe football team — not just
individual members thereof —*had a problewith sexual misconduct and excluded Plaintiff's
relevant witnes$ because he was the coach of that team. Wilson also “fail[ed] to question a
single witness favorable to Pléifi Depriving Plaintiff of the opportunity to identify withesses
in support of his defense ... Wilson professed k@atvas in charge of the investigation and
would be the only person to declare somemmétness in this matter.” AC at § 142.

Plaintiff further alleges thawilson’s prejudice against magghletes figured prominently

2 The court infers that Coach Wristen attemptespeak in Plaintiff's defense as a character
witness. The Board of Governors does not apfeedispute that charter withesses would have
been relevant and permisgblDoc. #66 at p. 14 n.9.
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in Wilson’s report, on which the hearing officer reli@ finding against Platiff. In his report

for hearing officer DeLuna, Wit “noted that the subject cotamt was one of four (all

involving athletes) that alleggdbccurred within the timeframe of October 6 — October 27, 2015
... [and] point[ed] out that threaf the four respondents were mieers of the football team.”

AC at 1 177, 314. The fourth accused athlete was on the socceddedn®laintiff alleges

that the three other complaintsathno bearing on the eventdssue or the relationship between
Plaintiff and Jane Doe. ... The inclusion of tmformation demonstrates an inherent prejudice
against male athletes and a sweepgiagement of guilt against Plaintiffid. at  177.

Wilson’s comments suggest that his inigestion and report were infected with
discrimination against Plaintiff as a male athlet@r{jpularly as a member of the football team).
DeLuna then told Plaintiff that she would not ddes information that was not in the file from
Wilson or provided at the informal heariramd on appeal, Humphrey likewise refused to
consider new information — the witnesseswbibse percipient knaedge Plaintiff had
previously been unaware.

Taking all of Plaintiff's allegations togeth—gender-skewed implementation of the 2011
DCL, pressure to avoid DOE investigation dosk of federal funding, procedural shortcomings
against Plaintiff's ability to present evideraed question witnesses, and Wilson’s gender-biased
statements — these facts are sintitathose in cases that findapksible gender bias allegations.
For instance, iBrown University the disciplined male studealteged statements by a Brown
professor and former employeencerning the school’s gendsas regarding sexual misconduct
allegations.Brown Univ.,166 F. Supp. 3d at 189. Ritter, the court concluded that a male

graduate student stated plausible selective emfioeat and erroneous outcome claims because of

13 plaintiff does not expresslylage the gender of the socqéayer who Wilson mentioned as
the fourth, but given his othellegations, particularly § 170, thewrt infers that it was a male
soccer player.
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the asserted facts underig plaintiff's alleged offense, the alleged

manner in which the investigatioand disciplinary process was

conducted, the allegation thatemales facing comparable

disciplinary charges have been treated more favorably than

plaintiff and the assedn that, because of his gender, the sanctions

imposed on plaintiff were disproportionate to the severity of the

charges.
Ritter, 2016 WL 3982554 at *2. Substituting the alliégathat female respondents received
better treatment for Plaintiff's lalgations of Wilson’s statemengitter’s allegations are akin to
Plaintiff's. See alsWilliams v. Franklin & Marshall Coll.No. Civ. A. 99-0234, 2000 WL
62316, at *1-2 (E.D. Pa. Jan. 13, 2000) (allegeditehahunt against male students on a totally
unfounded belief that date-rape activities were @mp... [which] crusade culminated in utterly
false allegations of misconduct against plairitifihat males were treated differently from
females in disciplinary matters,” atite school violated its regulationtyynn Univ, 2017 WL
237631, at *55alisbury Univ,. 123 F. Supp. 3d at 768 (allegations that university possessed
communications evidencing bias against maecused of sexual misconduct, and use of
plaintiff to demonstrate to DOE and the publiattthe university wouldggressively discipline
accused malesYVells v. Xavier Uniy.7 F. Supp. 3d 746, 747, 751 (S.D. Ohio 2014) (alleged
procedural shortcomings; school made the dis@d male a “scapegoat” in reaction to DOE
investigations of the vool; and a “pattern afecision-making” reflectig bias on the basis of
male gender)Vashington & Lee Uniy2015 WL 4647996, at *10 (alleging procedural
shortcomings and biased statements of an official with “considerable influence” over the
outcome).

Plaintiff's facts are also similar ©Bolumbig in which the plaintiff alleged the school’'s

Title IX investigator similarly slanted the instigation against the accused male, and the hearing

panel erroneously found him respiirs on that record because
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having been severely criticizad the student body and in the

public press for toleration of seXuassault [particularly by male

athletes] of female students, Columbia was motivated in this

instance to accept the female’s agation of sexual assault and

reject the male’s claim of consest as to showhe student body

and the public that the Univetgiis serious about protecting

female students from sexual asédy male studets—especially

varsity athletes.
Columbig 831 F.3d at 57-58. While Plaintiff's allegatiomsuld be stronger ifie alleged (as in
Columbia)that CSU-Pueblo had recently been aagd for not taking complaints against male
athletes seriously, the court found such fasse “ample” support, not the minimum necessary
to survive Rule 121d. at 57.

The Board of Governors characterizes@wumbiadecision as an outlier (Doc. #66 at

p.2) and notes that a petitiéor rehearing or reheariren banowvas pending at the time of the
Board's reply. That petition was subsequently detflefihe Board of Governors further argues
thatColumbiaerred in finding that the Title VIMcDonnell Douglastandard for pleading
discriminatior® applies to Title IX claims. Doc. #66 at p. 7. The court need not resolve that
question because Plaintiff's allegationsvgell beyond “facts supporting a minimal plausible
inference of discriminatory intent.Columbia,831 F.3d at 55. In addition, several courts cite
Columbiaas a correct statement of the law and either rely on it in finding similar allegations
plausible ¢ee, e.g., Lynn Univ2017 WL 237631, at *5), or diaguish it with good reason on
the facts.Cummins2016 WL 7093996, at *1Baum 2017 WL 57241, at *24-25.

The Board of Governors also @ta case that disagrees witblumbia’spleading

14 Plaintiff moved for leave to supplement his resmoto indicate that the Second Circuit denied
the petitionen banc.Doc. #67. None of the Defendantsponded to the motion. Plaintiff's
motion to supplement is granted.

> The Tenth Circuit generally applies Titlel\¢llegal principles to Title IX claimsGossett v.
Okla. ex rel. Bd. of Regent45 F.3d 1172, 1176 (10th Cir. 20@1¢ourts have generally
assessed Title IX discrimination claims underdhme legal analysis as Title VII claims,”
guoted inJohnson71 F. Supp. 3d at 1224).
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standard Austin v. University of OregorAustindeclined to follownColumbia’sextension of
McDonnell-Douglasss putting universies in a “double bind” in whit they are susceptible to
being sued for either not responding to allegexiial assault aggressively enough or for “simply
... enforcing rules against alleged perpetrato/uistin,2016 WL 4708540, at *9. This
statement may bdicta, given the paucity of facts allegedAwustinfor gender biasld. at *8-9.
RegardlessAustinis not persuasive on this point. Holding that schools can be subject to
money damages regarding peer-to-peer seharassment under Title IX, the Supreme Court
noted that “[ijn an appropriate case, theradgeason why courts, on a motion to dismiss, for
summary judgment, or for a directed verdictlldonot identify a [school’s] response [to alleged
harassment] as not “clearly unreaable” as a matter of law.Davis 526 U.S. at 649.
Columbia’spleading standard is consistent withsufandDavis

Plaintiff's fact allegations alsdistinguish this case fro@umminsin which the plaintiff
alleged only generic pressure from the 2011 @2@H DOE enforcement for the school to find
against men accused of nonconsensual sex. ifflaiatlegations distinguish this case from
Johnsormand others in which the ptdiff alleged only (a) that heras male and the other persons
involved in the disciplinary prezding were female, (b) a disportionate effect in most
respondents being male, or (c) atieas of officials attempting to intimidate or use flawed
procedures against the accused withming suggestive of gender bigkee, e.g., Johnson] F.
Supp. 3d at 1225-26Y. New England Univ2017 WL 113059, at *28ainter v. DoeNo.
3:15-cv-369—-MOC-DCK, 2016 WL 4650045*a2 (W.D.N.C. Aug. 1, 2016)ec. adopted
2016 WL 4644495 (W.D.N.C. Sept. 6, 2016) (factlgations supportethat plaintiff was
treated differently than the female complainant, but no facts linking the different treatment to the

gender bias that plaintiéflleged only conclusorily)Doe v. Case W. Reserve UnNo. 1:14—
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cv—2044, 2015 WL 5522001, at *5 (N.D. Ohio Sept.2®l5) (alleged only the gender of
complainant, procedural flaws, hitisy toward plaintiff in the poceeding, and disparate impact);
Blank v. Knox Coll.No. 14—cv-1386, 2015 WL 328602, at *2 (C.D. Ill. Jan. 26, 2015) (plaintiff
alleged procedural flaws in tipeoceeding but no facts to litkose flaws to his gendeb)niv.

of the S.687 F. Supp. 2d at 756 (plaintiff alleged prdaral flaws in the proceeding but no facts
to link those flaws to his gendéef).

The Board of Governors further argues for dismissal ulgibed because there are
“obvious [lawful] alternative expination[s]” for the school to hawkecided against Plaintiff, and
for Title IX’s disproportionate impact on maléke fact that most sexual assault complaints are
made by females against males.” Doc. #66 at pp. 4, 5 (qugbag 556 U.S. at 682). This is
the same interpretation tifbal thatColumbiarejected. Thisnterpretation ofgbal asks the
court to disbelieve or infer against Plaintiffhich the court cannot do on Rule 12(b)(6) motions.
See, e.g., Sancheé/ 0 F.3d at 754 (the court must constre@sonable inferences from the fact
allegations in the light most favorable to the non-moving paBgywn Univ.,166 F. Supp. 3d at
188. Plaintiff does not allegeds that suggest an equallydll, lawful explanation for CSU-
Pueblo’s allegedly gender-skewed implementatf the 2011 DCL, procedural shortcomings
and Wilson’s statements. Nor does Plaintiff'gil rest on merely disproportionate impact.

The Board of Governors further argues tihat link between the alleged shortcomings in
the disciplinary matter and Plaintiff's gender idyofinferential and conluisory.” Doc. #66 at p.

5. Alleging causation through reasonable inferefficas non-conclusoryact allegations is

16 Although the court does not reference each @hilimerous cases that the Board of Governors
cites regarding this issue, the court has reabcansidered all of themand notes that two of

those cases are summary judgment decisia@igeéhiew evidence (@l lack thereof).Xiaolu

Peter Yu v. Vassar ColB7 F. Supp. 3d 448, 462 (S.D.N.Y. 2019gley v. Virginia Com.

Univ., 948 F. Supp. 573, 578 (E.D. Va. 1996) (finding miéi adequately stated the claim, but
failed to prevent evidence to survive summaiggment). None of the Board’s cases involve
allegations that are so similar to Plaintiff's aptysuade the court thdismissal is appropriate.
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sufficient to survive Rule 12(b)(6)See, e.g., YusuBb F.3d at 715 (must plead causal
connection through the types of fattiat would allege a Title VII @im, such as statements that
tend to show the influence of gender in the proceedinghe Board of Geernors’ argument
ignores that Plaintiff allegabat the school used him tbav DOE/OCR itswillingness to
discipline men accused of sexual misconduct; ifpegender-biased statements of the
investigator; the investigator's statement thraly he would decide whihe witnesses were; the
lack of a formal hearing and short notice af thformal one, etc. ThBoard of Governors’
characterization of these allegations as onécafation or innuendo (do&27 at p. 6) ignores
that Plaintiff allegegonduct not just his belief of what #se officials were thinking. The
allegations are not conclusory regarding causation.

Finally, the foregoingrusufanalysis is equally consonant wiRoss’sstandard (based on
Davis) of “intentionally biased student conduct peedings, or clearly unreasonable methods of
handling student reports of sexual violencR8ss 180 F. Supp. 3d at 970 (citimavis,526
U.S. at 642). Plaintiff's non-conclusory alléigas discussed in thiecommendation plausibly
demonstrate that the proceeding was intentigrmdéised and used clearly unreasonable methods
in responding to Plaintif§ alleged sexual misconduct.

In sum, Plaintiff alleges that CSU-Puebligciplined him, at least in part, because
Plaintiff was a male athlete and erroneously orfdbts. He alleges delkeed facts that show
reason to doubt the accuracy of the decision. He also stlegailed facts supporting his
allegation that gender bias infedtthe proceeding and decisiofhese suffice to suggest “that

the discipline occurred ‘because ... of sexil8hnson71 F. Supp. 3d at 1226. Plaintiff's Title

" To the extent that the Board of Governmsans that the allegatis do not support but-for
causationyusufonly requires that gender bibas a “motivating factor.”Yusuf,35 F.3d at 715.
See alsdJniv. of Texas Sw. Med. Ctr. v. NassE33 S. Ct. 2517, 2522-23 (2013) (for Title VII,
“[i]t suffices ... to show that the motive to drsoinate was one of the employer's motives, even
if the employer also had other, lawful motiveattivere causative in tlemployer's decision.”).
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IX claim is plausible, and the court recommeddsial of the Board aBovernors’ motion to
dismiss this claim.

C. 14th Amendment Procedural Due Process Claim

Plaintiff brings his second claim for reliefaigst the State Defendants, alleging that they
violated his procedural dymocess rights under the FourtdeAmendment to the U.S.
Constitution. Plaintiff seeks damages. Throbghclaim for declaratgrjudgment, Plaintiff
also seeks injunctive relief to redress élleged due process vidions. AC at 1 415-418.

1. The Claim for Damages: Eleventh Amendment Immunity

Regarding this claim for damages, the Board of Governors argues Eleventh Amendment
immunity for itself and the state individsan their official capacities, citingdelman v. Jordan,
415 U.S. 651, 66263 (1974). Doc. #27 at p. 13*hBlaintiff did not respond to this
argument. In his response, he argues hetigeghto damages without specifying under which
claim or claims he seeks those damages. Doc. #55 at p. 10.

The Eleventh Amendment bars a suit for damages against a state in
federal court, absent a waiver of immunity by the state. ...
Congress did not abrogate state Eleventh Amendment immunity
when it enacted § 1983 ...; however, that immunity extends only to
the states and governmental entitigst are “arms othe state.” ...

The arm-of-the-state doctrine best immunity on entities created

by state governments that operatealisr egos or instrumentalities

of the states.

Watson v. Univ. of Utah Med. CtZ5 F.3d 569, 574—75 (10th Cir. 1996) (citinter alia

Edelman415 U.S. at 663).

8 The AC refers only to the Fourteenth Amereahfor this claim, but the Amendment does not
itself provide a right of action. U.S. Const. amieXIV 8 5. The private right of action is in 42
U.S.C. § 19883.

19 State Defendants also briefed the qualified imity defense, but this doctrine applies only to
government officials in their individual capacitieSee, e.g., Lane v. Frankis34 S. Ct. 2369,
2381 (2014). Because Plaintiff has since dssadl the individual State Defendants in their
individual capacities, the couneed not address this argument.
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The analysis requires an exantioa of three factors: (1) the

state’s legal liability for a judgent; (2) the degree of autonomy

from the state—both as a matterdaiv and the amount of guidance

and control exercised by the staded (3) the extent of financing

the agency receives independenthaf state treasurgnd its ability

to provide for its own financing.
U.S. ex rel. Ruotsinoja v. Bd. of Goners of the Colo. State Univ. Sy3 F. Supp. 3d 1190,
1193 (D. Colo. 2014) (internal quotation marks omitted)Ruiotsinojathe court analyzed the
above factors, found the Board of Governors waaranof the state,nal granted dismissal due
to Eleventh Amendment immunityd.

Here, State Defendants do not address whétleepertinent factsave remained the
same sinc®uotsinoja. However, “addressing the thresholdigdictional matter [is] obligatory”
if “directly asserted’by a state defendant).S. ex rel. Burlbaw v. Orendu848 F.3d 931, 942
(10th Cir. 2008). Courts have typically notaealyzed the arm-of-statactors where recent
caselaw found the government éntvas an arm of stateSee, e.g., Jemaneh v. Univ. of Wyo.
82 F. Supp. 3d 1281, 1302-03 (D. Colaffd, 622 F. App'x 765 (10th Cir. 2015}ert. denied,
136 S. Ct. 2419 (2016Karold v. Univ. of Colo. HospNo. 15-cv—01919-GPG, 2016 WL
741031, at *2-3 (D. Colo. Feb. 25, 201Bjiglehart v. Bd. of Regents for the Okla. Agric. &
Mech. Colls.No. 15— cv—138-JED-PJC, 2016 WL 3645193, at *3 (N.D. Okla. June 30, 2016)
(“The Tenth Circuit has “consistently held” trsdite colleges and universities—as well as their
governing boards of regents—are arms ofstiae and therefore enjoy Eleventh Amendment
immunity”).

The Board of Governors is an arm of theestand Plaintiff does natrgue that the Board
has waived its immunityRuotsinoja43 F. Supp. 3d at 1193. The claims against Wilson,

DeLuna, DiMare, Blakey and Humggy in their official capacitieare treated as the same as a

claim against the Board of Gavers. Accordingly, the court recommends dismissing the due
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process claim for damages due to Eleventh Amendment immunity. The dismissal should be
without prejudice because the court lacks jurisdiction over the cldes, e.g., Amin v.
Voigtsbergers560 F. App'x 780, 783 (10th Cir. 2014).
2. The Claim for Injunctive Relief.

As to the individual State Defendants in thadficial capacities, jusas with Plaintiff's
Title IX claim, the claim is duplicative of Plaiffts claim against the Bard of Governors. The
court recommends granting the motion tendiiss Wilson, DeLuna, DiMare, Blakey, and
Humphrey in their official capacities from the du®cess claim for injunctive relief. Thus, the
only part of Plaintiff's due pro@s claim that remains for Rule b2(6) analysis is the claim for
injunctive relief against the Board of Governfts.

Plaintiff asserts that CSU-Pueblo deprivenh lnf procedural due process because of bias
and several procedural flaws. ACpgt 2343, 11 108-188; 11 339-44. Plaintiff asserts both a
liberty interest and property interedd. ate.qg.,11 337, 338, 343, 348. “The Fourteenth
Amendment provides that a state shall not ‘depany person of life, liberty, or property,
without due process of law.’Brown v. Univ. of Kan599 F. App’x 833, 837 (10th Cir. 2015)
(quotingLauck v. Campbell Ctyg27 F.3d 805, 811 (10th Cir. 2010); U.S. Const. amend. X1V, 8§
1). “Under this amendment, we address two qoesti The first is whether a liberty or property
interest exists. The second is whether$tate provided sufficient procedure®&fown 599 F.
App’x at 837. The Board of Governors does nepdie that Plaintiff adequately alleges liberty
and property interests for which he is entitledit@ process. The Boaatgues that Plaintiff's

due process claim fails becauspritvided sufficient proceduré$.“The question then becomes

20 As notedsupra Plaintiff seeks restoration of hisputation, expungement and readmission to
CSU-Pueblo. AC at 1 419.

L The court infers that the Board of Governisrarguing Plaintiff cannathow he is likely to
suffer a due process violationtlfe court orderseadjudication.
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the adequacy of the proceduresd.

The U.S. Supreme Court has not yet addres$ed process is due to students who face
the potential for expulsion or suspensions of ntba® ten days, but theye entitled to at least
the process that the Court haguieed for shorter suspensions:

Due process requires, in connection with a suspension of 10 days
or less, that the student be giveral or writtennotice of the
charges against him and, if he denthem, an explanation of the
evidence the authorities have andogportunity to present his side

of the story.

Goss v. Lopez19 U.S. 565, 581 (1975)50ssalso “explained that ‘[ljonger suspensions or
expulsions for the remainder of the school tesmpermanently, may require more formal
procedures.”Watson ex rel. Watson v. Beck&12 F.3d 1237, 1240 (10th Cir. 2001) (citing
Goss 419 U.S. at 584).

In Watson the Tenth Circuit followed other cirts in applying the balancing test of
Mathews v. Eldridge424 U.S. 319 (1976) to school didamary proceedings that result in
longer-term suspensions “because the test crigstalihe balancing ofeent interests against
school interests suggested in hessdecision.” Watson 242 F.3d at 1240. Hence,

[wlhen a university considers gulsion [or suspensions longer
than 10 days], it must use procees accounting for the conflicting
interests. To consider those interests, we weigh (1) the private
interest that will be affected byalofficial action, (2) the probable
value, if any, of additional or substitute procedural safeguards, and
(3) the government’s interest, including the fiscal and
administrative burden, that the additional or substitute procedural
requirements would entail. The objective is to ensure balancing of
the students’ interest in unfaor mistaken exclusion from the
educational process and the sckoohterest in discipline and
order.

Brown,599 F. App’x at 837internal quotation marks and citations omitted, citivigtson.

AlthoughGossnoted “that severe disciplinary actioould require ‘more formal procedures,
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[that is] not necessarily the equivalent of a tridd? Due process is “flekle and calls for such
procedural protections as therfpgular situation demands.Morrissey v. Brewer408 U.S. 471,
481 (1972). “[T]he very nature of due procesgates any concept ioflexible procedures
universally applicable to evy imaginable situation.Bd. of Curators of Univ. of Missouri v.
Horowitz, 435 U.S. 78, 85-86 (1978) (internal quotation marks omitted).

Here, “the private interest thaill be affected by the officighction” is substantial. In a
case where a graduate student “faced expu[siandisciplinary proceeding] ... his private
interest was exceptionally robustSiblerud v. Colo. State Bd. of Agi896 F. Supp. 1506, 1516
(D. Colo. 1995¥* The Board of Governors does notaiite that Plaintiff has a significant
property interest in continuing tttend university at CSU-Pueldad in his tuition payments
made to date.

The ... private intereshvolved in this case ithe right to remain

at a public institution of highelearning in which the plaintiffs

were students in good standinglt requires no argument to

demonstrate that education is vital and, indeed, basic to civilized

society. Without sufficient edutian the plaintiffs would not be

able to earn an adequate livelihoodetgoy life to the fullest, or to

fulfill as completely as possiblihe duties and responsibilities of

good citizens.
Dixon v. Ala. State Bd. of E®94 F.2d 150, 156-57 (5th Cir. 1961). Plaintiff is subject to a
long-term suspension from the university for agjlas Jane Doe is a student at CSU-Pueblo.
Plaintiff alleges that “[h]e is unable to transfera comparable undergraduate institution because
of the erroneous disciplinafinding.” AC at § 348.

Nor does the Board of Governors dispute that Plaintiff’s libertyesten his good name,

reputation and integrity adds further weight toihterests that were at stake in the proceeding.

%2 In Siblerud,the court dismissed the claim as ldrby a statute of limitations, but also
addressed the merits of the student’s claim “to stave off sinolaroversies before they find
their way into court.” 896 F. Supp. 2d at 1508. The court’s discussion of the merits may be
dicta, but the court findSiblerud’sreasoning in applying thdathewstest persuasive.
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Plaintiff alleges that because the proceedingltedin a false finding that he had raped Jane
Doe, the alleged gender bias and procedurakfiawhat proceeding wrongly deprived him of
his “protected liberty interest in his good name, reputation, honor, and integrity.” AC at 1 329.
He further claims that “[t]hallegations in th[e disciplinargroceeding] ... case resulted in a
sanction [multi-year suspension] that will havelling ramifications for Plaintiff, and are quasi-
criminal in nature.”ld. at § 339. In addition to being unalib transfer to another school,
Plaintiff alleges that “[h]is lifelong goal dfecoming of an orthopedic surgeon has been
shattered.”ld. at  348.

The Board of Governors does not poinaty case within the Tenth Circuit that
addresses a similar combination of seriougpprty and liberty intests in a disciplinary
proceeding. Plaintiff doeJonkovich v. Kansas Board of Reged&?9 F.3d 504 (10th Cir.

1998). In that case, a maleofessor had been accused of sexual misconduct with students and
was dismissed after a pre-terntioa hearing. He alleged dueogess violations regarding his
property interest in continuegmployment and his liberty imest in his reputation and good
name. Id. at 525—-26. The university hadeady provided full notice dhe charges, the identity
of adverse witnesses, and a trial-like evidegtigaring at which the plaintiff cross-examined
the adverse witnessekl. at 520-21. Since the universitydhalready provided full, formal
procedures, the court had no occasion to aealhether the combination of the two serious
interests had made all of those prdares necessary for due procegsnkovichdoes not

suggest the Tenth Circuit woutllisagree with finding Plaintif§ combined property and liberty
interests result in a greater personal interest foMbewsbalancing testSee also George
Mason Univ.149 F. Supp. 2d at 622 (“common sense suftoaunderstand that an adjudication

of responsibility for sexuahisconduct carries a much magrewerful stigma than an
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adjudication of run-of-the-mill assault or vandalism”).

To address the “probable value” of the praged that Plaintiff keges he should have
been provided, and CSU-Pueblo’sairest in those procedures, ttmurt must look at the specific
procedures at issue. In his A&nded Complaint, Plaiifit does not state whether he claims all or
only some of the numerous, alleged $bmmings violated his due procesSee alsdoc. #55
(Response) at pp. 2-10, 23-27. In its motion, thedokGovernors addresses a few of those
shortcomings, but primarily argues at a genericllthat due process reqai only notice and an
opportunity to be heard, and is ¥iew, Plaintiff receved both. Doc. #27 at pp. 17-18. In his
response, Plaintiff summarizag due process rights thHa claims were violated:

(i) the right to written notice othe charges against him; (ii) a

hearing before an impartial tribunéii) the right to question one’s

accuser; (iv) the right to challengjee credibility of witnesses; and

(v) the right to present evidene@ad witnesses in support of his

defense.
Doc. #55 at p. 25 (citing AC at 1 343). HoweRgintiff does not applyrgy legal authorities to
these particular procedures. The summary aldts@®veral procedural flaws that elsewhere in
the same response he argues are due proicdstsons. Doc. #55 at pp. 7, 9, 17, 25, 27.

Based on Plaintiff's response, the court underst®taistiff to assert that he suffered the
following due process violations: (1) inadequatddyailed notice of theharges; (2) lack of
impartiality due to bias in CSU-Pueblo’s saitarest in protecting iteputation and its federal
funding; (3) an interim suspeinsi that was unwarranted under bede or Policy; (4) untimely
and inadequate notice of the allegations to beiderexd at the informal hearing; (5) lack of a
formal or evidentiary hearing, including thghts to (i) question Plaintiff's accuser (the

Complainant), (ii) question the persons whomséf had interviewed, and (iii) present evidence

and witnesses in support of Plaintiff’'s defen®g;failure to use “an adequate standard of
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review,”i.e., using the preponderance standard instead of “clear and convincing” and ultimately
not following even the preponderance standardia@k of fact findings and reasoning in the
Decision; and (8) his appl was heard by an official who svavolved in thesarlier phases of
the proceeding® The court recommends denying the motion to dismiss as to the procedures in
(6), (7) and (8) because the Board of Goverdaisiot address these issues in its motion or
reply.
Notice of chargesPlaintiff contends that he

was not provided written noticef the charges when Defendant

Humphrey vaguely informed him that he was “being investigated

for possible alleged violation of th€ode of Student Conduct

including Non-consensual Caut and Non-Consensual Sexual

Intercourse.” [sic]. The noticelid not properly identify which

specific provisions Plaintiff algedly violated, citing only to

CSUP’s general Policy.
Doc. #55 (Response) at p. 24 (citing AC at 1 However, the court Isgurisdiction over the
due process claim only as to injunctive relief going forward as to the “permanency, and future
handling of Plaintiff’'s formal studd record at CSUP.” AC at 1 418. Plaintiff is now aware of
the allegations from receivingcapy of the Wilson report. Asming Plaintiff proves his claims,
the court may order CSU-Pueblo to re-adjudithéedisciplinary proceedg; in that case, the
allegations in the Wilson report are the allegatitwas would be at issue in the re-adjudication.
Because of Eleventh Amendment immunity, ¢bert does not have jurisdiction to decide
whether CSU-Pueblo’s notice of thkarges violated due proces3ee, e.g., Jemaned F.
Supp. 3d at 1303 (Eleventh Amendment immunity “appgbgsreclude a plaintiff from seeking a

declaration that a state officer has violated faldeghts in the past”)If the court did have

jurisdiction over this issue, the court would regoend dismissing this part of the claim because

23 plaintiff may allege additiongdrocedural aspects for this etaibut the court is concerned
here only with the allegatns that are briefed.
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any additional detail regardingespfic sections of the Codeowld have little probable value for
avoiding an erroneous resulbee, e.g\Watson 242 F.3d at 1241.

Biased proceedingBased on the same allegationattbupport his Title IX claim,

Plaintiff alleges that he was dégd of his procedural right ta decision from an impartial
tribunal. That is, he alleges that Wilson stacktedlinvestigation agaibkim and indicated in
statements in the investigation that he ayeeonsidered Plaintiff guilty. Wilson wrote an
investigatory report giving his conclusions thdtnesses with no direct knowledge were more
credible than both of the persons who wensgeally involved (JanBoe and Plaintiff).

Plaintiff further alleges that Wilson ignorecetphysical evidence thatas consistent with
Plaintiff’'s and Jane Doe’s versions of the stoBeLuna and Humphrey én refused to consider
any evidence other than Wilson’s report. Pléiriieges all three acted in CSU-Pueblo’s self-
interest in protecting its reptton and its federal funding froMOE/OCR’s enforcement of the
2011 bCL?**

Applying theMathewsbalancing test to a claim of bias is awkward. The probative value
of impatrtiality for avoiding erroneous decisiassinquestionably high; it is the bedrock for all
procedures requisite to due process. The Bob@bvernors does not articulate any interest it
would have in not providing an impartial investipn and tribunal for disciplinary proceedings.
The Board of Governors points to a pregption of honesty and integrity, citiddangels v.
Pena,789 F.2d 836, 838 (10th Cir. 1986), and arguesibstantial showing of personal bias” is

required for this claim, such as a “pecuniaryri@se in the outcome.Doc. #27 at p. 17 (citing

%4 The Board’s motion did not adeBs Plaintiff's allegations th#tis arrangement was also
biased because the roles of investiggiomsecutor and judge overlapped. A at, T 154

168. See alsdoc. #55 (Plaintiff's response) at pp. 2, 6-9, 17 (citing a criminal Gaseey V.
Ohio, 273 U.S. 510, 534 (1927)). The Board @@rnors asserts only that the allegation
regarding Wilson’s bias in the ins&gation is conclusory as to discriminatory motive. Doc. #66
at pp. 2, n.1. The parties’ briefing of this issolethe due process claim is too cursory for the
court to resolve on the present motion.
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inter alia Corstvet v. Bogei757 F.2d 223, 229 (10th Cir. 198§Yjthrow v. Larkin421 U.S. 35,
47 (1975)).

In the Tenth Circuit, a due process claimga®ling bias in a proceeding requires more
than just investigators’ statements on the meftse, e.g., Staton v. May8&s2 F.2d 908, 914—
15 (10th Cir. 1977). “[S]tatements on the mdisfore the decision] by those who must make
factual determinations on contested fact issueshere the fact finding is critical” would clearly
suffice,ld., but Plaintiff does not allege that DeLuokaHumphrey made such statements. He
does allege that Humphrey’s issuance ofitiberim suspension — when unwarranted under the
Code or Policy — indicates she had alreadyd#gtagainst him. Giving Plaintiff the reasonable
inferences from his fact allegations (ACY4t 130, 160), that may support this clai@f., Doe v.
Rector & Visitors of George Mason Unit49 F. Supp. 3d 602, 620 (E.D. Va. 2016).

More importantly, “the issue is whether [CSWieblo] ... ‘had some personal or financial
stake in the decision that mightate a conflict of interest.”"Crawford v. Deer Creek Pub. Sch.,
No. Civ—16-751-R, 2017 WL 150035, at *4 (W Okla. Jan. 13, 2017) (quotihtprtonville
Joint Sch. Dist. No. 1 v. Hortonville Ed. Asgi26 U.S. 482, 491-92 (1976)). If Plaintiff's
allegations of CSU-Pueblo’s self-inter@stre conclusory, thigrould not suffice.See, e.g.,
Riggins v. Goodmarh72 F.3d 1101, 1113 (10th Cir. 200Bypwn, 599 F. App’x at 838. But
Plaintiff alleges facts that if true would be aibstantial showing” obias: CSU-Pueblo’s self-
interest in its reputatioma federal funding. As notesiprg Plaintiff alleges facts regarding
DOE/OCR'’s enforcement of the 2011 DCL tha¢m®d schools such as CSU-Pueblo to find
accused males guilty, particularly male athletes. The Board of Governors as the movant bears

the burden of proving it is entitled tiismissal, and it has not persuadeel court as to this issue.
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Interim suspension unwarranted under thed€ or Policy, and inadequate notice of
informal hearing?® Plaintiff bases this part of the claion the Code or Policy. As the Board of
Governors argues, “the universgyfailure to follow its own rgulations does not, by itself, give
rise to a constitutional violation.Brown, 599 F. App’x at 838 (citinghter alia Horowitz,435
U.S. at 92 n. 8Trotter v. Regents of the Univ. of N.M19 F.3d 1179, 1185 (10th Cir. 2000)).
“[E]ven in the disciplinary context, a school’'sléae to comply with its own rules does not, in
itself, constitute a violation of the Fourteenth Amendmeid.”(internal quotation marks
omitted). Indeed, “[tjhe Due Process Clause esdwt require the University to follow any
specific set of detailed procedures as long as the procedures the University actually follows are
basically fair ones...."Brown 599 F. App’x at 838 (internal quotation marks omitte8Si¢e also
Jemaneh82 F. Supp. 3d at 1301 (citidgotter). CSU-Pueblo’s failure to follow its Code or
Policy does not support a due process claim.

Lack of a formal or evidentiary hearinmcluding the rights t@i) question Plaintiff's
accuser (the Complainant), (ii) question theeotpersons whom Wilson had interviewed, and
(i) present evidence anditnesses in support of Plaintiffdéefense. The probable values of
allowing Plaintiff a hearing or meeting with thecisional officer, to quation the persons whom
Wilson had interviewed, to preddnis own witnesses, and toggsent documentary evidence are
each high in this case. Plaintiff denies thathgaged in nonconsensual sex with Jane Doe and
asserts that Jane Doe agreed that their sexualieter was consensual. aRitiff claims that the
Complainant, the Clarks, and the other unidiel witnesses in th report had no direct
knowledge of the alleged incident with Ms. Doe. He also alleges the Clarks had a conflict of

interest. If there had been an in person meetingdoh of these persons to tell their side of the

> As to the untimeliness of the notice of infml hearing, the Boarof Governors does not
address this issue, and the court thereforemawnds denying the motion as to that issue.
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story to the decisional officer, amar Plaintiff to ask or suggest questions regarding the indirect
nature of the testimony from all but Jane Doe thedalleged conflict of ierest, that would have
made the allegedly erroneous decision less lik&lye same is true of Plaintiff’'s documentary
evidence; allowing Plaintiff to present the audicareling, snapchats, text messages, etc., instead
of apparently only reading Wilson’s reportpmid make an erroneous decision less lik8ly.

The Board of Governors however arguessiréply that Plaintiff never attempted to
present witnesses in his defense. Giving reaslennferences, Plaiff brought Coach Wristen
to the second meeting with Wilson as both arisst and as a character witness. Wilson also
told Plaintiff that onlywilsonwould decide who the witnesseere (Doc. #55 at p. 25 (citing
AC at T 142); this preemptively prevented PRidfifrom attempting to bring witnesses to the
later meetings, including with DeLuna. And when he asitéde “informal hearing,” DeLuna
told Plaintiff that she would not consider anformation outside of Wilson’s report and that
hearing. Doc. #55 at p. 24; AC at 11 137, 139.nBthalso attempted tpresent his roommates
on his appeal, and Humphrey would not considem despite their percipient knowledge being
previously unknown to Plaintiff.

The Board of Governors appears to arga despite Wilson’s instructions, Plaintiff
nonetheless had to bring his witses to the meetings with Wilsand DelLuna to preserve this
claim. If the disciplinary matter kdebeen in a court of law, that gnhave been true. In court, a
plaintiff can be expected to make “offers of protf preserve errors for appeal. But the Board’s

entire argument regarding this claim is that tlisciplinary proceeding is not subject to the

26 At some point, Wilson also “disregarded ovBelming physical evidence tending to exculpate
Plaintiff, including a voice recording of Jab®e stating nothing improper had occurred, hand
written letters, snap chats, nuroes text messages and a subsequent sexual encounter less than
24 hours after the alleged IncidénAC at  185. The Amended Complaint leaves somewhat
unclear whether Plaintiff attempted to predéiat evidence to DelLuna, but given his other
allegations|Id. at § 308), the court Winfer that he did.
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procedures required in a courtlafv. Surely if CSU-Pueblavas not required to provide the
protections of trial procedureBlaintiff was not required to presute his defense according to
trial procedures either. The same is true aghtether Plaintiff requested question the adverse
witnesses. Because of Wilson’s previousaments regarding Wilson’s control over who CSU-
Pueblo would consider as witnesses, and CSébPunot calling any witnesses at the informal
hearing, Plaintiff does not have allege that he either broughitnesses with him or requested
to question the adverse witness€s., Siblerud896 F. Supp. at 1517, nn. 25, 26.

As for CSU-Pueblo’s interest in not prding a hearing for witnesses to testify in
Plaintiff's presence and be subject to cregamination — these procedures would no doubt
increase the resources that CSU-Pueblo spetiteoproceeding. In supg of its not doing so,
CSU-Puebilo cites cases that hold cross-examination of witnesses is not generally a due process
required in school disciplinary actions. Doc. #27 at p. 17 (c@isgen v. Henley 3 F.3d 221,
225 (7th Cir. 1993)Sterrett v. Cowan85 F. Supp. 3d 916, 929 (E.D. Mich. 2015)); Doc. #66 at
p. 13 (citingWatson;Gaspar v. Bruton513 F.2d 843 (10th Cir. 1975)).

But to say that cross-examination is generallyrequired is quite different from saying
that as a matter of law, it was not required h&ee, e.g., George Mason Unii49 F. Supp. 3d
at 622. InOsteenthe student had pled guilty to thederlying crime (assaulting two men
outside a bar)Osteen13 F.3d at 225. The court therefore did not need to address whether
cross-examination could ever be necessary daeethibility issues, etcThe record was void of
evidence that the school had aodntive to “jerry-rig”disciplinary proceedings against students.
Id. at 226. Here, in contrast, Ri&if alleges facts that suppd®SU-Pueblo does have such an
incentive as to male studentsased of sexual misconduct. T@steercourt noted that the

school’s sanction had not prevented the student &arolling in another college, thus he did not
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need the “procedural protections thought necesaditygation because large interests of liberty
or property may be at stakell. Here, Plaintiff plausibly allges under Tenth Circuit law that
“large interests of liberty [angjroperty” were at stake.

Like Osteenthe plaintiff inWatsonadmitted the underlying fact that caused his
expulsion. Watson242 F.3d at 1242 (assault of roommate). Also OlsteenWatsonargued
only a property interest in contimg to attend a public school; Ha&l not argue a liberty interest
in his reputation and good naméf., George Mason Univ149 F. Supp. 3d at 621-22
(distinguishingwWatson. Similarly, Gaspardid not purport to decide ¢hdue process question in
a context like Plaintiff's. The Bard of Governors cites the casehasing dismissed a claim that
was based in part on the inatyilto cross-examine witness&s.Yet Gasparregards an academic
decision. Gaspar,513 F.2d at 850-51. Due process for disciplinary proceedings is more
extensive than for academic decisioBsown,599 F. App’x at 837 (citingfarris v. Blake,798
F.2d 419, 423 (10th Cir. 1986pee also Jemane82 F. Supp. 3d at 1301. FinalBterrett v.
Cowan 85 F.Supp.3d 916, 929 (E.D. Mich. 2015) wasated without an opinion, immediately
before the Sixth Circuit dismisséige appeal from that decision.

In ruling that cross-examination was meguired due process in a disciplinary
proceeding that found the student had engaged in sexual misc@teutttrelies onFlaim v.
Medical College of Ohio418 F.3d 629, 636 (6th Cir. 20093laim recognizes that under the
Mathewstest,

An accused individual has the right to respond and defend, which
will generally include the opportunity to make a statement and
present evidence. It may also include the right to call exculpatory
witnesses... Some circumstances maygrere the opportunity to

cross-examine witnesses, though this right might exist only in the
most serious of cases.

2" The opinion also appears to reflect that the college did permit the student’s counsel to cross-
examine witnesses at the hearirgaspar,513 F.2d at 848.
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Flaim, 418 F.3d at 636 (collecting cases).Flaim, the court found a mechl student who had
been convicted of a felony did not have a rightross-examine the arresting officer in his
disciplinary hearing. But the cougached that conclusion because

at the hearing and ipr to addressing the committee, Flaim was

able to listen to and observeetlofficer's testimony. Flaim then

had the opportunity to presenshiersion of events, during which

he had the opportunity to puai out inconsistencies or

contradictions in the officer's testimony. * * * The Second Circuit

has ... recognized that “[tlhe right to cross-examine witnesses

generally has not bearonsidered an essenti@quirement of due

process in school disciplinary proceedings.”Nonetheless, the

court noted that “if this case hadsodved itself into a problem of

credibility, cross-examination ofwitnesses might have been

essential to a fair hearing.”. [I]n Flaim's case, it was not a choice

between believing an accuser and an accused, where cross-

examination is not only beneficidbut essential to due process.

Rather ... Flaim does not deny his felony conviction.
Flaim, 418 F.3d at 641 (citing/innick v. Manning460 F.2d 545, 549-50 (2d Cir. 1972)).

Here, the Board of Governorsddnot hold a hearing for withnessto testify with Plaintiff

present; Plaintiff's private intest to avoid an erroneous findithat he had raped Ms. Doe —an
allegation that he consistentignies and for which he apparently was never criminally
investigated or charged — is arguably even s&otftan Flaim’s interest, because Flaim admitted
his felony conviction. In addition, unlikelaim andWinnick Plaintiff's allegations plausibly
support that the disciplinary preeding did “resolve[] into a prodin of credibility, [such that]
cross-examination of witnesses might hheen essential to a fair hearing’f., Siblerud,896 F.
Supp. at 1517, n. 25 (suggesting that a gradstatient facing expulsion should have been
allowed to “confront withnessf] and other evidence.”).

Higher courts consistently admonish tdae process jurisprudee cannot be applied

woodenly. See, e.g., Gos419 U.S. at 578ylorrissey,408 U.S. at 481\Villiams v.
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Pennsylvanial36 S. Ct. 1899, 1922 (2016) (J. Thomas, dissenting, €tfgteria Workers
Union, Local 473 v. McEIroy367 U.S. 886, 895 (1961 Betterman v. Montand 36 S. Ct.
1609, 1619 (2016) (J. Sotomayor, concurring, ciMarissey); Harris, 798 F.2d 419, 423 (10th
Cir. 1986) (quotingCafeteria Workers In light of the seriousnesd Plaintiff’'s private interests
at stake, and the foregoing legaithorities, the Board of Govermsonas not shown it is entitled
to dismissal of the due procesaint regarding Plaintiff’s right ta hearing in which to question
witnesses, present witnesses and present other evideeealso Doe v. Alget75 F. Supp. 3d
646, 661-662 (W.D. Va. 2016) (male student adeiyalleged procedural due process
violation where appeal panel resed a decision that cleared #tadent of alleged rape, without
hearing live testimony de#p credibility issue)Doe v. Alger— F. Supp. 3d —, 2016 WL
7429458, at *14-16 (W.D. Va. Dec. 23, 2016) (granting summary judgment to stusleotye
Mason Univ.149 F. Supp. 3d at 614-622 (granting ghBned male’s summary judgment
motion for due process violatis of liberty interest innter alia, issuing decision “devoid of
explanation,” lack of notice garding certain allegations opeal; and “impermissibly biased
decision makers”). In short, the court concluties the Board of Govaors has not shown that
this aspect of the due process claim fails am#er of law in the Tenth Circuit; the issue is
better addressed orfactual record.

D. Breach of Contract and CovenasftGood Faith and Fair Dealing

The Board of Governofalso seeks dismissal of Plaffis breach of contract and
covenant of good faith claims, arguing that hode and Policy are not contracts.

The basic relationship betweem student and an educational
institution is contractual in mare. ... Materials actually provided

to a student, including enrollment agreements and catalogs, may
become part of the agreement.

28 Although the title of this clainiand Plaintiff's other state lawaims) states it is against the
“CSUP Defendants,” the only Defendant whbmalleges in the claim is CSU-Pueblo.
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CenCor, Inc. v. Tolmar868 P.2d 396, 398 (Colo. 1994). Pldintileges CSU-Pueblo did not
perform several of the provisions describing wii&U-Pueblo would do and provide to students
in disciplinary proceedings and in the sexu@conduct policy. The Board of Governors argues
those principles do not apply ihe disciplinary context. Howexgt cites no Colorado case that
carves out the school’s student codemfduct and sexual misconduct policy despite the
university-student “relationship .bging] contractual in nature.The Board of Governors cites
Borwick v. University of Denveb69 F. App'x 602, 605-06 (10th Cir. 2014).Borwick the
district court treated the guemn of whether a student handbooeks a contract as an issue
requiring evidence, and the studéatd not presented sufficient evidence in support. The Tenth
Circuit rejected the studenfso seargument on appeal because it was “conclusory and
unsupported by citation toatevidentiary eécord or legal authority.’|d. Neither the district

court nor the Tenth Circuit purped to find that as a mattef Colorado law, a university’s
handbook, code of conduct, written policies given to students, etc. cannot form part of the
university’s contractith students.

Moreover, in both of the Colorado state dqurecedents that éhBoard of Governors
cites,CenCorandDavis v. Regis Coll., Inc830 P.2d 1098, 1100 (Colo. App. 1991), the courts
relied in part on decisions of other jurisdictions. Several district courts have permitted
disciplined males’ similar breach obntract claims to survive Rule 13ee, e.g., Xiaol87 F.
Supp. 3d at 481-82 (analyzing, and dissinig, plaintiff's breach of coract claim in light of the
evidence on summary judgmerBpston College2016 WL 5799297, at *8—-21 (same€pllick,
2016 WL 6824374, at *22—-2Franklin & Marshall, 2000 WL 62316, at *2 (finding fact issues
on plaintiff's breach of contract claim). lhart, the Board of Governors has not shown grounds

to dismiss the breach of contract claim. atgument regarding the covenant of good faith and
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fair dealing relies on the same faulty reasorithghe court accordingly recommends denying
the motion to dismiss the breach of contract and good faith claims.
E. PromissorjEstoppel
The Board of Governors arguesithPlaintiff's promissory esppel claim fails for lack of
specific promises and lack of reliance thereon.
The elements of a promissory estoppel claim are (1) the promisor
made a promise to the promisee; (2) the promisor should have
reasonably expected that the promise would induce action or
forbearance by the promisee; (3¢ foromisee reasonably relied on
the promise to his or her detriment; and (4) the promise must be
enforced to prevent injustice.
Cherokee Metro. Dist. v. Simpsdd8 P.3d 142, 151 (Colo. 2006). “[T]he concept of
promissory estoppel was developed by equitgrtfiorce, in appropriate circumstances, a
unilateral promise for which noonsideration was provided3oderlun v. Pub. Serv. Co. of
Colo.,944 P.2d 616, 620 (Colo. App. 1997).
In its motion, the Board of Governdigcuses upon the promises that Plaintiff
summarizes in Paragraph 402 of the AC:
CSUP expected or should have expected Plaintiff to accept its offer
of admission, incur tuition anceés expenses, and choose not to
attend other collegebased on its expressd implied promises
that CSUP would not toleratgnd Plaintiff would not suffer,
discrimination or harassmenby fellow students or faculty
members and would not deny Plafihtiis procedural rights should
he be accused of a violati of CSUP’s policies.

The Board argues that the first promiseois Yague to enforce or rely upon, and that

Plaintiff does not allege that lmeported discrimination or harassment to CSU-Pueblo. As to the

29 The Board of Governors argues that “Cotlirdaw does not recognize independent action
for breach of such [good faith] contractualidat” doc. #27 at p. 23, but its cited cases only
recognize that there is no sugcint claim (except as to an insurance carri&ge, e.g.,
Centennial Square, Ltd. Resolution Trust Co815 P.2d 1002, 1004 (Colo. App. 199Cplo.
Interstate Gas Co. v. Chemco, I833 P.2d 786, 792 (Colo. App. 1994ajf'd, 854 P.2d 1232
(Colo. 1993). Plaintiff recogmes the claim is contractuaDoc. #55 at p. 32.
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second promise, the Board argues that the agitegashow CSU-Pueblo did not deprive him of
any procedures to which the Code and Policy edthien. It further arges that Plaintiff could
not have relied on these promises, as he alegehoosing to attend CSU-Pueblo and paying
tuition.
In response, Plaintiff points the several promises in th@d® and Policy that he would:

be treated with respect by Univeysofficials; ... [have] a prompt

investigation and appropriate rason; ... be fully informed of

campus conduct rules and procedures; ... be fully informed of the

nature and extent of all alleged violations contained within the

complaint; ... be present forllaestimony given and evidence

presented before a hearing authgrity [have the] rights to present

witnesses and documentary evidence[,] ... question and/or

challenge witnesses and docmtary evidence presented by

others; ... not ... have any personal information released by the

University to the public withdu prior consent[;] * * * fair

treatment; ... privagy ... written notice; ... a hearing ... an

advisor; ... an appeal[; and] * * [as a] student[]] accused of

sexual misconduct[, he was] ... entitléo the hearing process set

forth in the Code.
AC at 11 56-58 (paragraph breaks omitted). Irejpdy, the Board of Govaors did not address
these allegations. Except for the right to an advisor, Plaintiff alleges that CSU-Pueblo denied
him each of these alleged riglatsd procedures. The Boardplises that allegation, but the
court cannot resolve the factulispute on a Rule 12(b)(6) rtian. Moreover, the Board’s
argument that Plaintiff must allege that he répddiscrimination is inaoect. Plaintiff alleges
the gender discrimination occurred in the disai@ty proceeding and that CSU-Pueblo furthered
that discrimination in issuing tH&ecision and imposing the Sanction.

Other than the rights to “respect,” “appriate resolution,” and “fair treatmentee

Soderlun944 P.2d at 62N asey v. Martin Marietta Corp29 F.3d 1460, 1465 (10th Cir. 1994);
Hoyt v. Target Store§81 P.2d 188, 194 (Colo. App. 1998)), the promises that Plaintiff alleges

describe particular informatioagctions, and procedures that C8uUeblo said it would provide
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to students in disciplinary actions. The Boardsolvernors does not cigey cases that have
found similarly detailed promises to be to@gua to state a promissory estoppel clalB&A

Land, LLC, v. City of Brightor33 P.3d 701, 702—-705 (Colo. App. 2010) (claim that city had
promised to acquire plaintiffs’ properties byndemnation, in actions showing it was authorized
to do so, wished to negotiate, and that it mighiaite proceeding, failed fdack of evidence to
survive defendant’'s summary judgment motid@gderlun944 P.2d at 620 (affirming dismissal
of claim as to “statements contained in PSt&gporate Code of Business Conduct, enjoining all
employees to observe high ethical and moraldsteds when dealing with other employees” as
“indefinitely generic”);Hoyt, 981 P.2d at 194 (holding that friourt should have granted
defendant’s motion for directed verdict becaupeasnise of “fair and consistent treatment” is
too vague to enforce). The trialled decision that was on appealGherokee Metropolitan

found the claim failed for lack of evidence omlffer a two-day trial. 148 P.3d at 146. CSU-
Pueblo’s promised procedures are ek to the detailed guidelines th&seydistinguished

as enforceable promiseV¥asey 29 F.3d at 1465 (applying Coloratiw). As the movant, the
Board of Governors must show it is entitled te tklief it requests, and (except as noted above)
it has not shown that Plaintiff alleg@romises that are too vague.

For the reliance element, Plaintiff alleges @iecision to attend CSU-Pueblo instead of
other schools, and his payment of tuition. &(] 403; Doc. #55 at p. 33. The Board of
Governors argues that Plaintifbuld not have relied on the promises in the Code and Policy
when he chose to attend CSU-Pueblo beches#d not receive them until after he was
accepted. Doc. #27 at p. 25, n.11. The Board furtlgerearthat “it is difficult to conceive of a
claim premised on the idea that any studenemdheciding to enroll, relies upon the single-

investigator or hearing panel model for &itX investigations.” Doc. #66 at p. 17.

51



The Board of Governors does not, however, aslPlaintiff's allegation that at the time
of the October 2015 incident, he was a soptv@n AC at {1 1, 51. Giving reasonable
inferences, Plaintiff alleges that he paid tuitthree times, the most recent payment being for
the fall 2015 semester. He therefore alleges reliance on the promises in the Code and Policy
each time that he paid tuition to continue radieag CSU-Pueblo, and this would include for the
fall of 2015.

In addition, the Board of Gowmeors points out that Plaifitdoes not allege he actually
attempted to present withesses in his meetwitgsWilson, DeLuna and Humphrey. Doc. #66 at
p. 14. Plaintiff instead alleges thtae investigator had told hithat only the investigator could
declare someone a witness. AC at § 142 alléges CSU-Pueblo’s promise that it would
provide students with “a fair anohpartial disciplinary process in which it is the responsibility of
the University to show that a violation hascurred before any sanctions are imposdd,at 1
108, 356), and its promises relating more specifidallthe right to bgresent for all testimony
and evidence presentettl. ate.g.,f1 56, 58, 64. He further allegbeing blindsided when he
was shown Wilson’s report and found that Wilsanigestigation was one-sided; Wilson failed
to “guestion a single witnegavorable to Plaintiff.ld. at 7 140-142. Giving reasonable
inferences, these allegations appeasupport that in addition iw@hen he paid tuition, Plaintiff
also relied on CSU-Pueblo’s promises wherefdfis first meeting in which Coach Wristen was
not permitted to speak) he forbore from bringithesses to his meetings with Wilson, DelLuna,
and Humphrey. In short, the court is not pedsabthat the promissogstoppel claim should be
dismissed for lack of alleged reliance.

In its reply, the Board of Governors rassa hew argument regarding this claim:

governmental immunity. The Board argues tha immune from the promissory estoppel claim
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pursuant to the Colorado Governmental ImiyAct because Plaintiff’'s claim is based on
tortious conduct and is not subject to an exception under C.R.S. § 24-10-106(1). The Board
further argues that Plaintiff #ed to provide notice of the @im within the time required under
C.R.S. § 24-10-109. In its motion, the Boardrealkterized Colorado’s promissory estoppel
doctrine as a variety of contragddim. Doc. #27 at pp. 23-24.

Defendants cannot raise new arguments in a reply brief. ... “When

a party puts forth new argumerits a reply brief, a court may

avoid error by either: (1) choosing not to rely on the new

arguments in determining the outcome of the motion; or (2)
permitting the nonmoving party to file a surreply.”

In re Molycorp, Inc. Sec. Litig.157 F. Supp. 3d 987, 1003, n.10 (D. Colo. 20a8)amended
(Jan. 28, 2016) (internal quotation marks omitted, qudRipgin v. Burlington Res. Oil & Gas
Co.,440 F.3d 1186, 1192 (10th Cir. 2006)). Regasikhat the court can consider subject
matter jurisdiction “at any timeDoc. 66 at p. 17 n.11, the cowtdl not consider the CGIA
arguments raised only in a reply brief. If Beard of Governors believes the law supports such
an argument, it may raise the issue in a proper motion.

lll.  Federal Defendants’ Motion to Dismiss
Federal Defendants argue that the cauoud dismiss the claims against them under

Rule 12(b)(1) for lack of subject-matter jurisiibic because Plaintifbicks standing. “The law
of Article Il standing, which i$uilt on separatio-of-powers principles, serves to prevent the
judicial process from being used to usthp powers of the political branche<Clapper v.
Amnesty Int'l USA133 S. Ct. 1138, 1146-47 (2013).

Because Plaintiffs have involte Article 11l jurisdiction to

challenge the conduct of the ex@ea branch of government, the

necessity of a case or controsie is of particular import.....

Restraint in the exercisef judicial reviewpreserves not only the

power and vitality of the judiciarjut that of each of the other two
coordinate branches of federal government as well.
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Utah v. Babbitt 137 F.3d 1193, 1202 (10th Cir. 1998jfgtions omitted). “[S]tanding
jurisprudence is a highly case-sgmcendeavor, turning on the pise allegations of the parties
seeking relief.”Id. at 1203 (internal quotation marks omitte However, when “reviewing the
standing question, the court mustdageful not to decide the gsteons on the merits for or
against the plaintiff, and must therefore asstima¢ on the merits the plaintiffs would be
successful in their claims.Initiative & Referendum Inst. v. Walket50 F.3d 1082, 1093 (10th
Cir. 2006). A plaintiff “must deonstrate standing separately for each form of relief sought” and
“for each claim he seeks to pres®aimlerChrysler Corp. v. Cun&47 U.S. 332, 352 (2006).

[T]he irreducible constitutional minimum of standing contains

three elements. First, the plaintiffust have suffered an “injury in

fact”—an invasion ofa legally protected interest which is (a)

concrete and particularized .and (b) “actual or imminent, not

‘conjectural’ or ‘hypothetical.””... Second, there must be a causal

connection between the injurpéthe conduct complained of—the

injury has to be “fairly ... tracaple] to the challenged action of the

defendant, and not ... th[e] result [of] the independent action of

some third party not before the court.”. Third, it must be

“likely,” as opposed to merely “speculative,” that the injury will be
“redressed by a favorable decision.”

Lujan v. Defs. of Wildlife504 U.S. 555, 560—61 (1992) (citations and footnote omitisde
also Colo. Outfitters Ass'n v. Hickenloop823 F.3d 537, 543 (10th Cir. 2016). “The party
invoking federal jurisdictiobears the burden of estahling these elementsl’ujan, 504 U.S. at
561. “Atthe pleading stage, geneiactual allegationsf injury resulting from the defendant's
conduct may suffice, for on a motion to dismisspresume that general allegations embrace
those specific facts that areaessary to support the claimd. (internal citatbns and quotation
marks omitted).

“Although the ‘traceability’ of a plantiff's harm to the defendant's actions need not rise to
the level of proximate causation, Article 11l doesduire proof of a substantial likelihood that

the defendant's conduct causednglffls injury in fact.” Habecker v. Town of Estes Pa#4,8
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F.3d 1217, 1225 (10th Cir. 2008) (internal quotation marks omitted).
[W]here the independent action of some third party not before the
court—rather than that of the fdedant—was the direct cause of
the plaintiff's harm, causation may be lacking. ... That an injury is
indirect does not necessarily daf standing, [b]ut it may make it
substantially more diffiglt ... to establish thain fact, the asserted
injury was the consequence of the defendants' actions.
Habecker518 F.3d at 1225 (internal quotation marks omitted, cliimgon v. E. Ky. Welfare
Rights Org.426 U.S. 26, 45 (1976) andlarth v. Seldin4d22 U.S. 490, 504-05 (1975)).

An allegation that a federal agency coerced another pezsprsate or local
governmental entities or other regtdd persons) to take a specdition (or to decline to take
some action) that harmed the plaintiff in aytlat otherwise meets standing requirements is
sufficient for Article 11l standing.

While, as we have said, it does not suffice if the injury complained

of is th[e] result [of] thendependenaction of some third party not

before the court.. that does not excludenjury produced by

determinative or coercive effect upon the action of someone else.
Bennett v. SpeaB20 U.S. 154, 169 (1997) (emphasis o@djitnternal quation marks and
citations omitted).See als&. Utah Wilderness All. v. Palm#&)7 F.3d 1143, 1155-56 (10th Cir.
2013) (environmental plaintiff who was not the subject of the allegedly unlawful government
action or inaction had standing dueptarticularized injury in fact)San Luis & Delta-Mendota
Water Auth. v. Salaza638 F.3d 1163, 1169-70 (9th Cir. 2011) (federal agency’s “coercive
power to enforce ESA § 9 caused the Bureaudaae water flows, which injured the” plaintiff
growers and thus conferred standinggndia v. Garciay768 F.3d 1009, 1012-13 (9th Cir.
2014) (‘what matters is not the lehgtf the chain of causation, buthrar the plausibility of the

links that comprise the chain”).

In this case, Plaintiff claims that purstiam 5 U.S.C. § 702, the 2011 DCL is a “final
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agency action” subject to judicial revidar compliance with the notice and comment
rulemaking procedures of 5 U.S.C. 8§ 553. A@.gt, 1 216, 225, 226, 245, 254, 276-279.
Unlike in his claims against the Board of Gowars — in which Plaintiff largely focuses on
DOE/OCR’s actions ienforcingthe 2011 DCL — for his claims amst the Federal Defendants,
Plaintiff focuses on the 2011 DCL itsel$ the source of his injurietd. ate.g.,1 6, 199-210,
243-44. In a few paragraphs, Plaintiff refer$-ederal Defendants’ “implementation and
enforcement” of the letter as coerg schools and causing his injuriéd. @t 11 211-212, 242),
but he does not allege that DOEJR'’s actions in enforcing the letter are final agency actions
that are subject to judicial revievd. at [ 229-241. He also does hohg a claim that would
apply to an agency’s enforcement actiongy@sosed to § 553 regarding the promulgation of
rules. In his response, Plaintiff disclaims ttia$ case involve§udicial oversight of agency
enforcement discretion” and distinguistueee of Federal Defendants’ key cadéational
Wrestling Coaches Ass'n v. Dep't of EAB66 F.3d 930 (D.C. Cir. 2004)n this basis. Doc.
#56 at pp. 21-22.

Although in his response Plaintiff marshatsveral opinions garding the causation
element, they do not change the facts herainf#ff does not meet the causation element as to
any of his injuries that he claims the 2011 D€zlused in substantial part, and for which he
claims he needs injunctive relief against Eeeleral Defendants. Plaintiff argues that the 2011
DCL itself caused CSU-Pueblo and other schtml®) use the preponderance standard; (b)
deprive him of cross-examination; or (c) permisuccessful complainants to appeal. Of those
three procedures, the 2011 D@lakes only one mandatory: theeponderance standard. AC at
p. 62 1 278 (first bullet point on page),  280cDi#31-1 at p. 11 of the 2011 DCL. However,

Federal Defendants attach to their motion ffidavit of Johnna Doy, counsel for the CSU
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system. Doc. #31-4 at p. 2. Ms. Doyle certified attaches three veosis of the CSU-Pueblo
Student of Code of Conduct, including the 20lDschool year Code that was current when the
2011 DCL issued. Doc. #31-4 at p. 3 11 £-9he 2010-11 Code already used the
preponderance of the evidence standéddat Doyle Ex. A, p. 24 of Doc. #31-4, p. 20 of 2010-
11 Code at § F.1. While Plaintiff allegibe number of sexual misconduct investigations
increased markedly after the 2011 DCL, his alieges reflect that even in 2010 (before the 2011
DCL), CSU-Pueblo already considered sexual misconduct to be a violation of the Code and thus
subject to disciplinary proceedings. ACTat73. Plaintiff's allegations do not support his
conclusion that 2011 DCL was a substantial cafiseSU-Pueblo’s use of the preponderance
standard in his case.

Plaintiff responds that if the court ordeesdjudication of his disciplinary proceeding,
CSU-Pueblo would still have to apply the poaderance of evidenceastard if the 2011 DCL
still stands. Doc. #56 at p. 17. If the condre to find the 2011 DCL void, CSU-Pueblo could
change the standard for sexual misconduct hgstm clear and convincing evidence. This
argument however seems equally true for any male accused of sexual misconduct in disciplinary
proceedings for as long as DOE/OCR enforce the 2011 DCL'’s evidentiary standard. Thisis a
“generalized grievance[] more appropriatelylgessed in the representative branch&abbitt,
137 F.3d at 1202—-03 (internal quotation marks and citations omitted).

Because the 2011 DCL does not require schogisohibit cross-examination, Plaintiff
likewise cannot show that the 2011 DCL caused CSebPuo deprive him athat right (or that
it would likely cause CSU-Pueblo to do so in theure). AC at p. 62 278 (third bullet point,

“strongly discourages from allowing the pasti® personally question or cross-examine each

30 Even if former versions of the Code are ndiljsurecords subject to glicial notice, the court
can consider these documents on a Rule 12(b)(1) mdfea.suprat 8 |.A.
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other during the hearing”); Doc. #31-1 at p.at2011 DCL (same languagelrinally, Plaintiff
does not allege any injury from an unsuccessfuhplainant’s right to appeal, nor has he shown
that he is likely to in the future.

In sum, the court recommends dismissinthaut prejudice the clais against Federal
Defendants for lack of standin&ee, e.g., Brereton v. Bountiful City Co#B84 F.3d 1213, 1216
(10th Cir. 2006) (dismissal for lack of juristlam should be without prejudice). Given this
conclusion, the court does not reach Fedeedendants’ Rule 12(b)(6) argument.

CONCLUSION
The court RECOMMENDS granting in paricadenying in part the State Defendants’

motion to dismiss consistent with the foraggpanalysis. The recommended dismissal on the
basis of Eleventh Amendment immunityosild be without prejude. The court’s
recommendation will result in each of Plaintif€mims 1-5 and 7 going forward (at least in part)
against only the Board of Governors, anel dismissal of CSU-Pueblo, Wilson, DelLuna,
DiMare, Blakey and Humphrey.

The court further RECOMMENDS granting tRederal Defendants’ motion to dismiss
without prejudice.

The court further RECOMMENDS granting Riaff leave to amend if he can remedy
any of the noted deficiencies. Plainsfinotion (doc. #67) to supplement is GRANTED.

DATED this 16th day of February, 2017.

BY THE COURT:

s/ Craig B. Shaffer
United States Magistrate Judge
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