Rigg v. Colvin

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 16€v-01096NYW

DONALD JOSEPH RIGG
Plaintiff,

V.

NANCY A. BERRYHILL,!

Defendant.

MEMORANDUM OPINION AND ORDER

Magistrate Judge Nina Y. Wang

This civil actionarises undefitles Il and XVI of the Social Security Act (“Act”), 42
U.S.C. 88401-33and 138183(c) for review of the Commissioner of Social Security’s
(“Commissioner” or “Defendant”inal decision denying Plaintifibonald Riggs (“Plaintiff’ or
“Mr. Rigg”) application for Disability Insurance Benefits (“DIBnd Supplemental Security
Income (“SSI”) Pursuant to the consent of the Parties@ruter of Reference datédctober 12,
2016[#16],? this civil action was referred tinis Magistrate Judge foa decision on the merits.

See 28 U.S.C. 8§ 636(¢)ed.R. Civ. P. 73; D.C.COLO.LCivR 72.2After carefully considering

! This action was originally filed against Carolyn Colvin, as Commissionéreofocial Security
Administration. Commissioner Berryhill succeeded Commissioner Coksn Acting
Commissioner of the Social Security Administration on January 23, 2017. Rutsudnle
25(d) of the Federal Rules of Civil Procedure, this court automatically substiAdting
Commissioner Berryhill as Defendant in this matter.

2 For consistency and ease of reference, this Order utilizes the docket nusijpeedaby the
Electronc Court Filing (“ECF”) system for its citations to the court filesing the convention
[#_ ] For the Administrative Record, the court refereeOF docket number, bube page
number associated with the Record, which is found in the bottomhagitcorner of the page.
For documents outside of the Administrative Record, the court refers to the EK&F domber
and the page number assigned mtibp header by the ECF system.
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Plaintiff s Opening Brief#12] and Defendant’'s Response Brigfl3], the entire case file, the
Administrative Record, and the applicable case lawis court respectfully AFFIRMS the
Commissioer's decision.

PROCEDURAL HISTORY

This case arises from Plaintiffgpplicatiors for DIB and SSlprotectively filed onor
aboutApril 6 and 26, 2012respectively See [#8-3 at 10405, 131#8-5 at 278, 285].Mr. Rigg
completed the twelfth grada 1978; he did not attend colleg&ee [#8-2 at 5455, 84; #83 at
115, 126; #& at 323 #8-8 at 556¢. Plaintiff allegesthat he became disabled on April 1, 2012
dueto depession and “mental issuesSee [#8-6 at 317, 32R Mr. Rigg wasfifty -two at the
date of onset of his claimed disability.

The Colorado Department of Human Services denied Plaintiff's applisation
administratively orbeptember 25, 20125ee [#8-3 at 104105, 10627]. Mr. Riggtimely filed a
request for a hearing before an Administrative Law Judge (“ALJ”) on Noveh$het012. See
[#8-4 at168-69. ALJ William Musseman(the “ALJ") held a hearing on November 20, 2013
(the “2013 hearing”). [#8-2 at 51; #8-3 at 131].

The 2013 Hearing

At the 2013 hearing, Mr. Rigg proceeded through counsel, and the ALJ received
testimony from Plaintiff and Vocation Expert Dr. Dennis Duffin (the “VESee [#8-3 at 131].
Plaintiff testified that he wrently resides wit his brother and sister in an apartment8-2#at
56]. Plaintiff testified that, although his current living situation involves a lot of ygeland
anger, he has to be there for his brother who sufi@sel/erdread injuryin an accident. Ifl. at
63-64, 69].

When asked about any work he has done since his alleged onset on April 1, 2012,

Plaintiff responded thdte helped his neighbor “cut and rake her lawn,” and that does work both
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inside the house and outside (e.g., “doing gutterslyl. dt 57]. However, his brother or his
sister managed the bills.Id[ at 6370]. Plaintiff continued that he previously worked as a
laborer—pouring concrete, landscaping, building bridges, and using large machihefy. As

a laborer, Plaintiff had to carry and lift items that were 50 pounds or he&@aefid.at 5758].
Relatedly, when asked whether he could return tetimké employment mowing lawns, Plaintiff
testified that he would like to return to mowing lasyibut that he physically cannot because of
his “body letting go.” [d. at 6465]. However, Plaintiff testified that he does not receive
treatment for his physical ailmentdd.[at 65].

As to hismental ailmerg, Plaintiff first testified that hesuffers from hallucinations that
occur in his sleep, and that his new medication has helped decrease the frexduaytyne
hallucinations. Id. at 5859]. However, because his medication makes him itchy, drowsy,
dizzy, and causes blurry vision, Plaintiff testified that he naps for about 4 hourg theiday.

[Id. at 59]. Plaintiff also testified that, because of the daytime naps and nighttime hdilasna

he does not sleep much at night, and that this makes him andrgat §061, 64. Plairtiff also
worries incessantly about things on a daily basis, he has issues with catmenénd he suffers
from migrainelike headaches that last approximatel 8ays and occur frequentlyld] at 7G

71]. For his mental health issues (which may include schizophrenia, bipolar diseqession,

and anxietysee [id. at 72]),Plaintiff testified that he received treatment once every two weeks at
AspenPointe. [d. at 61262, 72-73].

Plaintiff then testified about his social life. Plaintiff stated that he spends time with
friends, and that “it seems like none of his [hallucinations] really bothers.Thifinl. at 61].
Rather, his mental issues are worse when he is alone, trying to sleep,nonavbee else is

around. [d.].



As to his dailyactivities, Plaintiff testified that he usually does the cooking and grocery
shopping he goes for walks, takes drives to his friends’ houses, fishes and swims, does the
laundry every few days, and has no issues with personal hygiéteat 6667]. However,
Plaintiff also testified that he responds poorlyristreatment bygupervisors. Ifl. at 6869].

The VE also testified at th013 hearing. Pursuant tohte VEs written evaluation,
Plaintiff's past work includeé constructionlaborer a specific vocational preparation (“SVP”)
level 2 very heavy exertion job; dandscape laborer, SVP lev2l heavy exertion job;and
machinery rebuilder, a SVP lev&imedium exertion jobSee [#8-6 at 386].

The ALJ then positetivo hypotheticad to the VE First, assuming a person of the same
age, education, and vocational history as Rlgg, could such an individual perform any of Mr.
Rigg's prior work with the followingnon-exertionallimitations: (1)no complex tasks, defined
as SVPlevel 2 or less; (2) a dealing with the general public; and (3) only occasional dealing
with coworkers [#8-2at75. The VE respondethat such an individual could perform only
half of the jobs in the three occupational groups identifieMiasRigg's previous work [ld.].
These jobs included a farm worker Il and a hand packalgeth SVPlevel 2 medium exertion
jobs. [ld. at 7576]. Second, assuming the same individual as hypothetical one, but with
additional marked limitations in the ability to maintain attention aadcentration, perform

activities within a schedulegnd maintain regular attendance apdnctualitywithin customary

3 SVP refers to the “time required by a typical worker to learn the techniqugsireathe
information, and develop the facility needed for average performance in aspaeifiorker
situation.” Vigil v. Colvin, 805 F.3d 1199, 1201 n.2 (10th Cir. 20XBiting Dictionary of
Occupational Titles, App. C, Sec. Il (4th ed., revised 1991); 1991 WL 688702 (G.P.0O.). The
higher the SVP level, the longer time is needed to acquire the skills nedesgarform the job.
Jeffrey S. Wolfe and Lisa B. Proszé&lqQCIAL SECURITY DISABILITY AND THE LEGAL PROFESSION

163 (Fig. 108) (2003). SVP level -3 is associated with serskilled work.
https://www.ssa.gov/OP_Home/rulings/di/02/SSR2000-04-di-02.html.
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tolerancescould such an individual perform any ftilne work? [Id. at 76]. The VE testified
that these additional limitations would eliminate all competitive wolkd.]. [

Plaintiff's counsel posed an additional hypothetical to the VE that included arsimila
individual to the ALJ’s first hypothetical, except this individual was limited to teraction or
contact with a supervisorpavorkers, or the public. Ifl. at 77]. The VE testified that such an
individual could not perform any competitive workd.]. Plaintiff's counsel then asked if such
an individual were limited to brief and superficial interaction with superviswilsaaworkers,
could that individual perform the jobs the VE identified, to which the VE respondedigds. |

On November 29, 201,3he ALJissued a decision finding MRigg not disabled under
the Act [#8-3 at 13]1. Plaintiff requested Appeals Council reviewtbé ALJs decision which
the Appeals Council granted.ld. at 148]. The Appeals Council then remanded Mr. Rigg’'s case
back to the ALJ for further proceedings on a number of issues.at[ 148150 (detailiy the
issues for the ALJ’s consideration on remand)]. Accordirtlyy ALJ held a second hearing on
September 23, 2015 (the “2015 hearing®e [#8-2 at 32, 80].

The 2015 Hearing

At the 2015 hearing, Mr. Rigggain proceeded through counsel, and the ALJ received
testimony from Plaintiff and Vocation Expert Dougl&sutting (“VE Prutting). Plaintiff
testified that he stopped working in April 2012, because “it was like [he] last finnd and
couldn’t think.” [Id. at 85]. He continued that he “had an attitude against everybody,” that he
could not “trust nobody,” and that he was hearing voices “all day and all night” despite his
medications. Id. at 8586]. As to his auditory hallucinations, Plaintiff testified that they have
become so bad he “can’t deal with reality anymioamd that they keep him up at nigltd. at

86, 90-91]. Plaintiff also reported that his auditory hallucinations make it impossible to work,



because he cannot take direction fronupesvisor without “copping an attitude.’ld[ at 9293].
Plaintiff did testify that he has some friends that he visits approximateéy antonth, but that
his auditory hallucinations make it difficult to focus on conversations witfribizds, and heds
cancelled camping trips because of his mental ailmemts.atf8687]. Mr. Riggstated that he
tries to spend as much time alone as possible, but is generally “easy guahgolite when
talking to neighbors. I{l. at 89 94.

Plaintiff continued that his medication side effects diminish his appetite, cause
constipation, and cause headaches that {dsti®@ys. [d. at 88]. Plaintiff testified that he takes
two types of medications for his headaches, but his headaches claststiflys. Ijd.]. Plaintiff
also stated that he reported to a Michigan emergency room in 2012, because theamedicati
Haldol made him feel like a “zombie."ld. at 9192].

As to his daily activities, Plaintiff testified that he goes grocery shoppingdespite
being polite and friendly to people, he gets frustrated and thinks bad thoughts absunatie
grocery store. Ifl. at 8889]. However, Plaintiff stated that his auditory hallucinations have not
caused him to leave the grocery store heeathey were bothering hjmalthough theyhave
prohibited from actually going to the grocery storkl. &t 89].

When asked what has prohibitéem from returning to fultime work since April 1,
2012, Plaintiff testified, “My body just won’t put out maore.” [Id. at 95]. In addition, he
stated that his diabetes causes his hands and feet to go numb, and that h#o“eagthing
about it until [he] see[s] [his] primary doctor.1d[ at 9596].

VE Prutting also testified at the 2015 hearing. In recounting Mr. Rigg's previous
employment, VEPruttingtestified that Plaintiff had jobs as a ditch digger in construction and

laborer in construction-both SVPlevel 2 very heavy exertion jobs; a day laborer, a 3al| 3



heavy exertion job; a landscape ladQISVPlevel 2 heavy exertion job; and a pump servicer, a
SVPlevel 7 medium exertion job.Id. at 99].

The ALJ then proposed two hypotheticals to YPEitting First, the ALJ inquired
whetheran individual with the same age, education, and work history as Mr. Rigg with the non
exertionallimitations of: (1) no dealing with the general public; (2) occasional dealingosith
workers; (3) minimal supervision and no complex tasks, defined adeéS®R2 or less unskilled
work, wouldbe able to perform anyf Plaintiff's past work. [Id.at 99]. VEPruttingresponded
that such an individual could perform Mr. Rigg’s past work as a ditch digger and dpedsc
laborer. [d.]. In addition, VEPruttingtestified that such an individual could perform the jobs of
hand packager and floor waxeboth SVPIlevel 2 medium exertion jobs. Id.]. Secondthe
ALJ asked whethean individual similar to that in the first hypothetical, but with marked
limitations in his ability ta (1) maintain concentration and attention for extended periods of
time; (2) perform activities within a schedule, maintain regular attendance,eapdngtual
within customary tolerances; and (3) sustain ordinary routine without superwisiald be able
to perform any competitive workld. at 100]. VE Pruttingresponded, “No.” Ig.].

Mr. Rigg’'s counsel also posed hypotheticals to Rifatting First, Plaintiff's counsel
asked whethean employerwould tolerate an individual described in hypotkatione who
missed at least two days a monteither because he left early or did not show-gecause of
his mental ailments[ld. at 101]. VEPruttingresponded, “No.” Id.]. Plaintiff's counsel also
asked whether an employer would tolerate an individual similar to the ALStshifpothetical
that could not act appropriately around-eorkers and supervisors, to which \FEuttingagain

responded, “No.” Ig.].



On November 5, 2015, the ALJ again issued an opinion that Mr. Rigg was not disabled
under the Act. [8-2 at 32]. Plaintiff again sought Appeals Council review of the ALJ's
decisions; however, the Appeals Council denied Plaintiff's requessderingthe ALJ’s decision
the final decision of the Commissien [Id. at 1-4]. Plaintiff sought judicial review of the
Commissioner’s final decision in the United States District Court for the District ofr&oon
May 12 2016, invoking this court’'sjurisdiction to review the Commissioner’s final decision
under 42 U.S.C. § 1383(c)(3).

STANDARD OF REVIEW

In reviewing theCommissionés final decision, the court is limited to determining
whether the decision adheres to applicable legal standards and is supported &ytigubst
evidence in the record as a wholerna v. Chater, 101 F.3d 631, 632 (10th Cir. 1996) (citation
omitted); accord Thompson v. Qullivan, 987 F.2d 1482, 1487 (10th Cir. 1993)I] f the ALJ
failed to apply the correct legal test, there is a ground for reversal eparaflack of substantial
evidence.”(internal citation omitted) The court may not reverse an ALJ simply becase
may have reached a different result based on the record; the question insteathés there is
substantial evidence showing that the ALJ was justifidaendecision. See Ellison v. Sullivan,

929 F.2d 534, 536 (10th Cir. 1990)Substantial evidence is more than a mere scintilla and is
such relevant evidence as a reasonable mind might accept as adequate to sopgbrsian.”
Flaherty v. Astrue, 515 F.3d 1067, 1070 (10th Cir. 20Qif)ternal citaion omitted). However,
“[e]vidence is not substantial if it is overwhelmed by other evidence in tloedrec constitutes
mere conclusion.Musgrave v. Sullivan, 966 F.2d 1371, 1374 (10th Cir. 199®&)ternal citation
omitted) The courtmay not “reweighthe evidence or retry the case,” but must “meticulously

examine the record as a whole, including anything that mdgraut or detract from the Als)’



findings in order to determine if the substantiality test has been rRktierty, 515 F.3d at 1070
(internal citation omitted).

ANALYSIS
l. The ALJ's Decision

An individual is eligible for DIB benefits under the Act if he is insured, has rahatt
retirement age, has filed an application for DIB, and is under a disadmslitlefinedn the Act.
42 U.S.C. 8§ 423(a)(1). Supplemental Security Income is available to an individuaiswho
financially eligible, files an application for SSI, and is disabled amei@fin the Act. 42 U.S.C.
8§ 1382. An individual is determined to be undedigability only if his “physical or mental
impairment or impairments are of such severity that he is not only unable to deVimupr
work but cannot, considering his age, education, and work experience, engage in any other kind
of substantial gainful work which exists in the national economy. . . .” 42 U.S.C. § 423(d)(2)(A)
The disabling impairment must last, or be expected to last, for at least 12utmesatnths.
See Barnhart v. Walton, 535 U.S. 212, 2345 (2002). Additionally, the claimant must prove he
was disabled prior to his date last insuréthherty, 515 F.3d at 1069.

The Commissioner has developed a-ftep evaluation process for determining whether
a claimant is disabled under the Act. 20 C.F.R. § 404.1520(a)(4%®9.also Williams v.
Bowen, 844 F.2d 748, 7582 (10th Cir. 1988) (describing the five steps in detail). “If a
determination can be made at any of the steps that a claimant is or is not disabledioav
under a subsequent step is not necess&¥illiams, 844 F.2dat 750. Step one determines
whether the claimant is engaged in substantial gainful activity; if so, disabilgfitse are
denied. Id. Step two considers “whether the claimant has a medically severe impairment or
combination of impairments,” as govedhby the Secretary’s severity regulations.; see also

20 C.F.R. § 404.1520(e). If the claimant is unable to show that his impairments would have
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more than a minimal effect on his ability to do basic work activities, he is not eligible for
disability kenefits. If, however, the claimant presents medical evidence and makes the
minimis showing of medical severity, the decision maker proceeds to step IMBeams, 844
F.2d at 750. Step three “determines whether the impairment is equivalent toconarober of
listed impairments that the Secretary acknowledges are so severe as to preustaiatisu
gainful activity,” pursuant to 20 C.F.R. § 404.1520(dd. At step four of the evaluation
process, the ALJ must determine a claimant’s Residual Functional Capacit@”};R#hich
defines what the claimant is still “functionally capable of doing on a reguld continuing
basis, despite his impairments: the claimant’s maximum sustained work capgabilityiams,
844 F.2d at 751. The ALJ comparbs RFC to the claimant’s past relevant work to determine
whether the claimant can resume such wdbe Barnesv. Colvin, 614 F. App’x 940, 943 (10th
Cir. 2015) ¢itation omitted). “The claimant bears the burden of proof through step four of the
analysis.” Neilson v. Sullivan, 992 F.2d 1118, 1120 (10th Cir. 1993).

At step five, the burden shifts to the Commissioner to show that a claimant cammperf
work that exists in the national economy, taking into account the claimant’s RE@dagation,

andwork experiencé. Neilson, 992 F.2d at 1120. The Commissioner can meet her burden by

*“A claimant's RFC to do work is what the claimant is still funuily capable of doing on a
regular and continuing basis, despite his impairments: the claimant’s maximumeslistaitk
capability. The decision maker first determines the type of work, based on physicabexerti
(strength) requirements, that the claimbas the RFC to perfornin this context, work existing

in the economy is classified as sedentary, light, medium, heavy, and very Heaggiermine

the claimant’'s RFC category,the decision maker assesses a claimant’'s physical abilities and,
consegently, takes into account the claimant’s exertional limitations (i.e., limitations in meeting
the strength requirements of workilliams, 844 F.2d at 7552. However, ifa claimant
suffers from both exertional and nonexertional limitatjahe decision maker must alsonsider

“all relevant facts to determine whether the clainsantork capability is further diminished in
terms of jobs contraindicated by nonexertional limitatibrisl.
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the testimony of a vocational expeffackett v. Apfel, 180 F.3d 1094, 10989, 1101 (9th Cir.
1999).

The ALJ foundthatMr. Riggwas insured for DIB througklarch 31 2015. [#8-2 at34)].
Next, following the fivestep evaluation process, the ALJ determined Biaintiff had not
engaged in substantial gainful activity sirtue alleged onset date &pril 1, 2012 [Id.]. At
step two, the ALJ determinelir. Rigg had the following severe impaients: affective
disorder, schizophrenia, and substance abuseat[35]. The ALJ did not identify any physical
impairmen(s). [Id.]. At step three, the ALJ determined that Plairdiff not have an impairment
or combination of impairments that meets or medically equals the severity of dme listed
impairments in Title 20, Chapter Ill, Part 404, Subpart P, Appendix 1 (20 C.F.R. 88 404.1520(d),
404.1525, 404.1526).[ld. at 36-37]. The ALJ determined that Plaintiff had the residual
functional capacity (“RFC”) to perforra full range of work at all exertional levels, but limited
that workto SVP level 2 or lesssubject tonon-exertional limitationdid. at 37-43] and, astep
four, concludedthat Mr. Rigg wasable to perform his past work as a ditch digger, construction
laborer, and landscape labqrgd. at 43]. At step five, considerin@laintiff’'s age, education,
work experience, and RR@flecting his norexertional limitationsthe ALJ also concluded that
Plaintiff could perform the jobs of hand packager and floor wasearch of whichexistedin
significant numbers in the national econombd. at44].

On appeal, MrRigg raises threehallenges to the Commissioner’s final decisi¢h} the
ALJ impropely weighed the medical opinion evidence; (2) the Ampropely assessed the
Plaintiff's credibility; and (3) the Appeals Council failed to adequately consider new medical

evidence [#17. The court considers these challenges below.
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Il. The RFC Assessment

In formulating aRFC assessmerthe ALJ must consider the combined effect of all of the
claimant’s medically determinable impairments, including the severe angenere. See Wells
v. Colvin, 727 F.3d 1061, 1065 (10th Cir. 2013); 20 C.F.RI04.1529(a); SSR 98p. A
claimant’'s RFC is the most work tleeaimant can perform, not the least. 20 C.F.R. § 404.1545;
SSR 8310. The ALJ's RFC assessment must be consistent with the rasoadwhole and
supprted by substantial evidenc&ee generally Howard v. Barnhart, 379 F.3d 945, 947 (10th
Cir. 2004); SSR 8-08p. If it is, the courtwill not reversethe ALJ’s decision even ift could
havereached a different conclusiorkllison, 929 F.2d at 536 Again, the reviewing court may
not “reweigh or retry the caseFlaherty, 515 F.3d at 1070.

Here, the ALJ concluded that Plaintiff had the RFQpterform a full range of work at all
exertional levels but with the following naaxertional limitations: no complex tasks (specific
vocational preparation (SVP) 2 or less), no dealing with the general public, and ordipoaka
dealing with coworkers.” [#8-2 at B7Plaintiff challenges the ALJ’s decision on two grounds.

A. Weighing the Opinion Medical Evidence

In assessing a claimant's RFC, the ALJ must address medical source opinions.
Generally, the opinion of a treating source is entitled to obimgy weight so long as it is
“well-supported by medically acceptable clinical and laboratory diagnostic geelsnand is not
inconsistent with other substantial evidence in [the] case record.C.RB §416.927(%(2).
See also 20 C.F.R. 8§ 404.1527|b(c); Pacheco v. Colvin, 83 F. Supp. 3d 1157, 1161 (D. Colo.
2015). The ALJ is required to apply the following factors when she declines to giveatiegr
source’s opinion controlling weight:

(2) the length of the treatment relationship and the frequency of examination; (2)
the nature and extent of the treatment relationship, including the treatment
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provided and the kind of examination or testing performed; (8)digree to

which the physiciars opinion is supported by relevant evidence; (4) carsigt

between the opinion and the record as a whole; (5) whether or not the physician is

a specialist in the area upon which an opinion is rendered; and (6) other factors

brought to the ALJ’s attention which tend to support or contradict the opinion.
Drapeau v. Massanari, 255 F.3d 1211, 1213 (10th Cir. 2001) (citing QF.R
8 416.927(X2)(i)-(ii), (c)(3)-(c)(6)). See also 20 C.F.R. § 404.1527(c). In all cases, an ALJ
must “give good reasons in [the] notice of determination or decision” for tlghtressigned to a
treating physiciars opinion. 20 C.F.R. § 404.1527(c)(2); 20 C.F.R. § 416.927(c)(Se
also Watkins v. Barnhart, 350 F.3d 1297, 1300 (10th Cir. 2003) (cit8$R 96-2p,1996 WL
374188, at *5Doyal v. Barnhart, 331 F.3d 758, 762 (10th Ci2003)). “[l]f the ALJ rejects the
opinion completely, he must then give ‘specific, legitimate reasons’ for doihgvatkins, 350
F.3d at 1300ifternal quotations and citations omitted).

I Dr. Sorensen

On April 17, 2013, Dr. Sorensen -sgned a Psychiatric/Psychological Impairment
Questionnaire on behalf of Mr. Rigg. F#8at 512]. As relevant here, Dr. Sorengaicated
that his clinical findings includedinter alia, poor memory; oddities of thought, perception,
speech or behavior; mood disturbance; time or place disorientation; social withadnawa
isolation; hostility and irritability; and difficulty thinking or concentratingd. [at 513]. Based
on these findings, Dr. Sorensen opined that Plaintiff suffered from the following anarke
limitations in his ability ta (1) remember locations and werke procedures; (2) understand
and remember detailed instructions; (3) carry out detailed instructionsa{¥ain attention and
concentration for extended periods; (5) perform activities within a schedule, imaedalar

attendance, and be punctual with customary tolerance; (6) sustain ordinary reiitioet

supervision; (7) complete a normal workweek without interruptions from psychdlgdeaed
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symptoms and to perform at a consistent pace without an unreasonable number and teagth of
periods; (8) get along with emorkers or peers without distracting them or exhibiting behavioral
extremes; and [9respond appropriately to changes in thekweetting. [d. at 51516]. Dr.
Sorensen also opined that Mr. Rigg was incapable of even “low stress,” includirgyeanety

low tolerance for frustration and stress, and assigned Plaintiff a Globs¢sgment of
Functioning (“GAF”) score of 48.[Id. at512, 517].

The ALJ, howeverafforded Dr.Sorensers opinions that Mr. Rigg hafll) a marked
limitation in each broad area of understanding and memody(2) he was incapable of even
“low stress,”little weight. [#8-2 at40]. This was because the “Aspen Pointe treatment and
office notes d[id] not support these findingsItd.]. Rather, those notes repeatedly reported that
Plaintiff had good recent and remote memory; fair to good attention and concentration; a
appropriate mood and affect; acalm and appropriate behaviogee [id.]. In addition, the ALJ
concluded that the medical evidence indicated that Plaintiff's ymgpthad improved with
treatment [Id. at 41].

Mr. Rigg challenges the ALJ’s decision to give the opinion of Dr. Serehle weight.

[#12 at 18]. Specifically, Plaintiff argues that the ALJ erfbyg picking out some normal
findings from the treatment records to conclude that Dr. Sorensen’s opiniome@mnsistent
with the record as a whol§] as Dr. Sorensen’s opons were consistent with mental status

examinations. If. at 18-2Q0. Further, substantial evidence does not support the ALJ’s

> According to the Diagnostic and Statistical Manual of Mental Disorders 4th E@ixsM-

IV"), a GAF score of 40 indicates some impairment in reality testing or comeation, or major
impairment in several areas such as work or school, family relations, judgmmaking, or
mood (e.g., is unable to work¥ee Global Assessment of Functioning (GAF) Scalailable at

https://msu.edu/course/sw/840/stocks/pack/axisv.pdf (last visited July 17, 2017 eveidpthe
Diagnostic and Statistical Manual of MahDisorders 5th Edition (“DSMW”) eliminated the
use of a GAF score due to the questionable probative value of such ssserBSM-V at 16.
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conclusion that Plaintiff's symptoms improved to a degree such that Dr. Sosenpamonis
unsupported by the record as a wholkd. @t 20]. Additionally, even if Dr. Sorensen’s opinion
wasnot entitled tacontrolling weight, his opinion wamntitled to deference and the ALJ failed to
weigh his opinion“using all the factors provided in 20 CFR 404.1527 and 416.92d."af 21

22]. Defendant responds that Plaintiff informed his treatment providers that hisicondit
remained unchanged over the previous 10 years, and that the ALJ was justifiecthqhaelpr.
Wanstrath’s (the stateonsultative examiner) opiniothat Plaintiff had lesssevere non-
exertional limitations than those assessed by Dr. Sorensen. [#B}.aEurther, Dr. Sorensen’s
opinion wasinconsistent with the record as whole and, thus, the ALJ appropriately weighed the
conflicting medical evidence and@rded Dr. Sorensen’s opinion little weightd. [at 6, 9].

Here, the court respectfully concludes that the ALJ did not err wKerdiag Dr.
Sorensen’s opiniohttle weight. To start, the ALJ specifically considered the objective medical
evidence that was inconsistent with Dr. Sorensen’s marked limitations inbeaati area of
understanding and memory; concentration and persistence; social interacttbasiaptations.
[#8-2 at 40]. Treatment notes from Aspen Pointe regularly reported that Plaintiff had good
recent and remote memory, fair to good attention and concentration, appropriateamaood
affect, and appropriate and calm behaviSee, e.g., [#8-8 at 526, 53432, 537, 5389, $12-43,
54950, 60304, 60809, 61314, 618, 630, 64445, 65051, 656;#89 at 66869, 71415].
Other treatment recordsom different providersndicated similar findings.See [#8-7 at 439,
447, 450, 454, 478, 484, 486, 489, 493, 4958#8 566, 58, 571, 574, 577, 581, 584, 587
While it is true that medical evidence exists thrty coroborate Dr. Sorensen’s opiniosee
generally [#8-7 at 439469-70, 486#8-8 at 526, 538; #8 at 669], at best, Plaintiff’'s argument

highlights conflicts withinthe medical evidenceContrary to Plaintiff's contentias) the ALJ did
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not err in resolving such conflictsSee Allman v. Colvin, 813 F.3d 1326, 1333 (10th Cir. 2016)
And, in doing sothe ALJlimited Plaintiff to SVPlevel 2 or lessunskilled workto account for
difficulties with memory and concentrationith no interactions with the general public and only
occasional interactions with e@orkersto account for Mr. Rigg’s moderate limitation in social
function, as reflected in consistent observations by health care providers afd@adg to get
angry and irritable. [#8-2 at 37,139

Accordingly, the court finds no error in thALJ’'s determinationthat Dr. Sorensen’s
opinion on Plaintiff's marked limitationgin the broad areas of understandinggmory and
social functioning)was inconsistent with the other substantial evidence in the rewedl,
Pisciotta v. Astrue, 500 F.3d 1074, 1077 (10th C#007),as the ALJgave “good reasons in the
notice of determination or opinion for the weight” assigned to that opidioyal v. Barnhart,
331 F.3d 758, 762 (10th Cir. 2003Further the ALJ properly identified evidence that both
supported his conclusion as well as probative evidence that he rejexithdng requires the
ALJ to discuss “every piece elvidence,” and this court will natow reweigh the evidencthe
ALJ considered See Clifton v. Chater, 79 F.3d 1007, 1009-10 (10th Cir. 1996).

Nor does this court conclude that the ALJ committed reversible error whetingjBc.
Sorensen’s opinion othe basis that Plaintiff's symptoms showed improvemenhough a
closer call, the record demonstrates varying reports as to whether Pdasyifiptoms were
improving with treatmentCompare [#8-7 at 429, 453 (documenting improvement):8#8t 533,
537, 596, 627, 635, 650 (same)jth [#8-7 at 419, 427, 4883, 486, 491 (documenting
Plaintiff's subjective reports of no symptom improvement}g8#& 538, 596, 603, 614, 619, 640,
650 (same)]. Aain, it is the ALJ’s responsibility to resolve conflicts in the medical recod, a

this court will not reverse such a determination if supported by substantial evideandfthis
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court could have reached a different conclusiddlman, 813 F.3d at 333. In any case, as
discussed above, the ALJ appears to have accounted for Mr. Rigg’s limitations, vaittyout
expectation of improvement, through his determination of the RFC. [#8-2 at 39].

Similarly, the court respectfully concludes that the ALJrebt errby failing to explicitly
address each enumerated factor under 20 C.F.R. 8§ 404.1527(d). As discussed, “the ALJ’
citation to contrary, welsupported medical evidence, sassfithe requirement that the ALJ’s
decision besufficiently specific to rake clear to any subsequent reviewers the weight the
adjudicdor gave to the treating soursemedical opinion and the reasons for that weight.”
Oldham v. Astrue, 509 F.3d 1254, 1258 (10th Cir. 200{ternal quotations and citation
omitted). Further, there is no requirement that an ALJ explicitly consider eacheeated
factor, as not every factor will apply in every cas@. Accordingly, the court respectfully
concludes that the ALJ did not err in affording Dr. Sorensen’s opilitienweight.

. MA Miller

The court reaches a similar conclusion as to Medical Assistant (“MA”) MillA
Miller also completed a Psychiatric/Psychological Impairment Questionnairbiro Rigg’s
behalf. See [#8-8 at 627]. Like Dr. Sorensen, MA Miller’s clinical finding$so included poor
memory; oddities of thought, perception, speech or behavior; mood disturbance; social
withdrawal or isolation; delusions or hallucinations; ahfficultly thinking or concentrating,
among other things.See [id. at 628]. Accordingly MA Miller opined that Plaintiff had the
following marked limitationsin his ability ta (1) understand and remember detailed

instructions; (2) carry out detailed instructioasd (3) maintainattention and concentration for
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extended period®. Plaintiff argues that the ALJ improperly discounted MA Miller's opinion
because, even though MA Miller is not an acceptable medical source, the ALéveatheless
required to evaluate MA Miller's opinion in accordance with the factors of 20 C.F.R
8§ 4M.1527(d). [#12 at 22]. Specifically, the ALJ failed to account for the duration of MA
Miller and Mr. Rigg’s treatment relationship, or that MA Miller’s opinionds support in the
same treatment notes the ALJ cited to refute that opinidul]. [ Respectfully, the court
disagrees.

The ALJ assigned very ligtlweight to MA Miller's opinionthat Mr. Rigg had marked
limitations in the broad areas of understanding and memory and sustained concemnchtion a
persistence [#8-2 at 41]. First, the ALJ conatled that MA Miller, as a prdoctoral intern and
therapist, was not an acceptable medical source under Social Security Regqu&sR”) 06
03p. [Id.]. Despite the fact that MA Miller is not an “acceptable medical source” under the
regulations, opinios from thesé medical sources are important and should be evaluated on key
issues such as impairment severity and functional effe@se’Bowman v. Astrue, 511 F. 3d
1270, 127475 (1Gh Cir. 2008). To that end, the ALJ explained that Aspen Pointe teaatm
notes did not support the marked limitations MA Miller identifiedid. {citing treatment notes
that reported Plaintiff had good memp@and fair to good attention and concentration)]. In
addition, the ALJ explained that consultative examinerBdett Valette's opinioncontradicted
MA Miller’'s opinion. Namely, Dr. Valette opined that Mr. Rigg’s cognitive functioning and
overall understanding and memory remained intact, and that his attention and etiocewss

only moderately impairegfindings casistent with the medical record as a wholdd.][

® MA Miller also indicated that there was insufficient evidence to form an opiniamumber of
areas regaidg Plaintiffs sustained concentration and persistence, social inwractand
adaptation.See [#8-8 at 630-32].
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Similarly, the ALJ accepted that Mr. Rigg has rexertional mental limitations, albeit less
broadly tha those opined by MA Miller.The ALJ gave great weight to opinions that indicated
that Mr. Rigg cannot follow complex instructiortsut rather must be limited to simple
instructionsand simple workelated decisionsand must have restrictions on public and peer
contact. [#8 at42-43].

This court respectfully concludes that the ALJ articulatgeecific, legtimate reasons”
for rejecting MA Miller’s opinion. See Hamlin v. Barnhart, 365 F.3d 1208, 1215 (10th Cir.
2004)(internal quotations and citation omitted)Given the nature and limits of our review, and
given as well the detailed reasons offered by the ALJ for rejejdflAgMiller’s] opinion, we do
not seconehuess his decisich.White v. Barnhart, 287 F.3d 903, 909 (10th Cir. 200%ge also
Ward v. Berryhill, No. 16€CV-00820-RBJ, 2017 WL 1324895, at *3 (D. Colo. Apr. 7, 2017).

B. Credibility

“ Credibility determinations are peculiarly tipeovince of the finder of factand the
Tenth Circuit will uphold such determinations, so long as they are supported by sabstant
evidenc€. Ruhv. Colvin, No. 13CV-01255PAB, 2015 WL 1517392, at *2 (D. Colo. Mar. 30,
2015) (quotingKepler v. Chater, 68 F.3d 387, 391 (10th Cir. 1995 “Credibility determinations
should not be conclusory, but insteadldsely and affirmatively linkedto evidence in the
record” Olivav. Colvin, No. 13CV-02495PAB, 2015 WL 5719645, at *7 (D. Colo. Sept. 30,
2015) (quotingKepler, 68 F.3d at 391)). In addition to considering the objective medical
evidence, the ALJ must also consider several factors includiteg,alia, the claimant’s daily
activities. See SSR96-7p, 1996 WL 374186, at *3 (July 2, 199@gcord Wilson v. Astrue, 602
F.3d 1136, 1146 (10th Cir. 2010). However, the ability to perform daily activities on a sporadic

basis does not equate to the claimant being able to engage in substantial gantiylramtimay
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an ALJ rely on minimal daily activities to find that the claimant deassuffer from disabling
pain. Proctor v. Astrue, 665 F. Supp. 2d 1243, 1256 (D. Colo. 2009).

Mr. Rigg contends that the ALJ improperly evaluated his credibility, becauseehisl
status exams are “far from ‘benign,”” there is no evidence that hanpasved with treatment,
his ability to workin the pastdespite his symptoms does not mean he could have worked since
April 1, 2012 when his condition deteriorated, and his ability to perform minimal dajtiast
does not equate to the ability to withstand the mental demands of gainful employmentt [#12 a
24]. However, upon review of the ALJ’s decision, this court respectfully concludesehal i
did not err in evaluating Plaintiff's credibility.

In concluding that Plaintiff's statements condegn the intensity, persistence, and
limiting effects of his symptoms were not entirely credible, the ALJ firsicicmled that the
recorddid not supporthe degree of limitations Plaintiff alleged regarding his mental ailments
not the existence of the ailments [#82 at 38]. Specifically, the ALJ found thdt]ontrary to
[Mr. Rigg’s] testimony that he is unable to work because of depression, mytsgthiatric
evaluations! showed rather benign findings, including an appropriate mood and .Afffict
(citing treatment notes)]. The ALJ alfmundit significant that Plaintiff reported his first mood
disorder/depression episode occurred in 1995, but he kept working for approximately seve
years. [d].

Next, the ALJ concluded that treatment notes and psychiatric evaluations reported
Plaintiff had good memory, fair to good attention and concentration, and reported signs of

improvement, whichweighedagainst his allegations of disabling symptoms associated with

" The court notes, however, that when the ALJ refers to “psychiatric eeaisiahe does not
always refer to formal evaluations; rath®sme of these evaluations refer to Plaintiff's observed
mood and affect at appointments for other medical ormedical issues, such as requesting a
Med-9 Form. See, e.g., [#8-7 at 494-95].
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schizophrenia. I1fl.]. As to his substance abuse, the ALJ concluded that Plaintiff testified that he
quit using illicit drugs over ten years pri@nd thatherecord demonstrated some improvement
despite Plaintiff's allegations that his hallucinatiqreysistedafter he quit using illicitdrugs.
[Id.]. The ALJ continued by discussing the medical opinion evidence, and properly supported
his conclusions with substantial evidence that Plaintiff suffered from only niedaom
exertional limitations.See[id. at 3942].

Lastly, the ALJ considered Mr. Rigg’s daily activitiesld[at 42]. The ALJ found that
Mr. Rigg had lived and worked with his mental condition for many years, and that P gwetsf
grocery shoppindoy himself without any difficulty. [Id.]. Relatedly, the ALJ found that
Plaintiff's allegations that he naps eatdny were not entirely consistent with his admitted daily
activities and the treatment he receivedd.][ In addition, the ALJ concluded that Plaintiff's
allegation that he prefers to be alone at all times waggetated, given his testimony that he
saw friends monthly and his reporting that he was around others dédy. The ALJ also
noted that since the alleged onset date, Mr. Rigg had engaged in a relationsthipwaki
supported by his subjectivepors to medical providers over the yeaf#8-2 at 40; #8-7 at 7].

Based on the fegoing, the court concludes that the ALJ properly evaluateatPiai
credibility. To start the courtagrees with Defendant that the ALJ did not label Plaintiff's mental
status exams “benign” but, rather, explained that several exams contained behiggs fthat
weighed against the credibility of Plaintiff's allegations of disabling sympta8ss.Branum v.
Barnhart, 385 F.3d 1268, 1274 (10th Cir. 2004) (noting thhe“‘consistency or compatibility of
nonmedical testimony with objective medical evidénte a relevant factor in assessing a
claimant’s credibility);accord SSR 96-7p, 1996 WL 374186 at *5 (“One strong indication of the

credibility of an individudls statements is their consistency, both internally and with other
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information in the case record®).Similarly, the court does not find error in the ALJ’s reliance
on Plaintiff's ability to work for several years despite his symptoms, a#ltieaffirmatively
linked his determination that Plaintiff could perform gainful employment since higedllenset
of April 1, 2012, to substantial evidence in the recdsee Hackett v. Barnhart, 395 F.3d 1@8,
1173 (10th Cir. 2005). Plaintiffs argument to the contrary essentially invites the court to
reweigh the evidence that the ALJ relied on in reaching this conclusion,i®abtint will not
substitute its judgment for the ALJ See Quallsv. Apfel, 206 F.3d 1368, 1371 (10th Cir. 2000).
Next, as discussedupra, the record contains varying reports as to whether Plaintiff saw
improvement of his symptoms with treatment, and the ALJ was entitledatve suclconflicts.
See Allman, 813 F.3dat 1333.

Finally, to the extent the ALJ improperly equated minimal daily activities with tiieyab
to sustain fultime employmentthe court respectfully concludes that any error in doingsso
harmless given that the ALJ affirmatively linked his credibility determination to substantia
evidence Cf. Allen v. Barnhart, 357 F.3d 1140, 1145 (10th Cir. 2004) (approving harndess-
analysis when “based on material the ALJ did at least consider (justopsrly), we could
confidently say that no reasonable administrative factfinder, follotiegorrect analysis, could
have resolved the factual matter in any other way[3] o long as the ALJ sets forth the specific
evidence he relgon in evaluating the claimant’s credibilitye need not make a formstic
factorby-factor recitation of the evidence.... [Clommon sense, not technical perfection, is [the

court’s] guide.” Keyes-Zachary v. Astrue, 695 F.3d 1156, 1167 (10th Cir. 201@nternal

8 On March 28, 2016, SSR Bp took effect and superseded SSR796“eliminating the use of
the term ‘credibility.” See TITLES Il AND XVI: EVALUATION OF SYMPTOMS IN DISABILITY
CLAIMS, available at https://www.ssa.gov/OP_Home/rulings/di/01/SSR2016-03-di-01.html.
Because the ALJ issuedshdecision in November A®, the court analyzes her credibility
determination under SSR 96-7p.
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guotations and citations omitted). Moreover as indicated above, the ALJ accounted for
moderate nomxertional limitations té’laintiff's ability to perform work, including an SVIBvel
2 or less, no complex tasks) dealing with the general public, and only occasional dealing with
coworkers.
[l New and Material Evidence

Pursuant tsentence six 042 U.S.C. § 405(g}the courtmay order the Commissioner to
review additional evidence, “but only upon a showing that there is new evidencle wwhic
material and that there is good cause for the failure to incorporate suchcewvial@nthe record
in a prior proceeding.”See Threet v. Barnhart, 353 F.3d 1185, 1191 (10th Cir. 2003) (holding,
pursuant to 20 C.F.R. § 404.970(b), “that...the Appeals Council [must] consider evidence
submitted with a request for review if the additional evidence is (a) new, (bjiahaaad (c)
related to the @riod on or before the date of the ALJ’s decision.”) (internal quotations, citations,
and alterations omitted). Evidence is material and a remand is appropriae awleviewing
court concludes that ‘the [Commissiorgrdecision might reasonably haveehedifferent had
that (new) evidence been before him when his decision was rend&f@dsquez v. Astrue, No.
11-cv-03083WYD, 2013 WL 1191239, at *9 (D. Colo. Mar. 21, 2013) (citiG@agle v.
Califano, 638 F.2d 219, 221 (10th Cir. 1981ee, e.g., Lately v. Colvin, 560 F. App’x 751, 753
(10th Cir. 2014) (agreeing that evidence was properly not considered becausaeldtpoghe
ALJ’s decision). If the Appeals Council rejects a plaintiff's additional exadethe court must
determine whether such evidence is new, material,canohologically pertinent Krauser v.
Astrue, 638 F.3d 1324, 1328 (10th Cir. 2011).

Here, Plaintiff submittedo the Appeals Councihew medical evidence from Dr. Jeff

Harazin—a December 28, 2015 consultative examination report and a January 6, 2016 Mental
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Impairment QuestionnaireSee [#8-2 at 8, 22]. Pursuant to the consultative exBim Harazin
diagnosed Plaintiff with schizoaffective disorder, bipolar type, reported thahqsgical
stressors were severe, assignedniiftia GAF score of 45, and concluded that Mr. Rigg is
severely mentally ill. 1d. at 2425]. He further indicated that Mr. Rigg had marked limitations
in the ability to: (1) understand and remember detailed instructions; (2) carry tailedle
instrudions; (3) maintain attention and concentration for extended periods; (4) padbuiies
within a schedule and consistently be punctual; (5) sustain ordinary routine vathpauvision;
(6) complete a workday without interruptions from psychologigahioms; (7) perform aa
consistent pace without rest periods of unreasonable length or frequency; (Bngewith ce
workers or peers without distracting them; (9) maintain socially appregréitavior; (10) travel
to unfamiliar places or use public transportation; (11) set realistic gaads(12) make plans
independently. Ip. at 11]. When asked whether these symptoms and limitations were present
since April 1, 2012, Dr. Harazin answered affirmatively. [#23 aR@5#82 at 12]. The
AppealsCouncil rejected this new evidence, stating that the evidence related to afténtbe
ALJ issued his decision in this matter; “[t]herefore, it does not affect theiole@bout whether
you were disabled beginning on or before November 2, 2082 at 2]. See also Cdebaca v.
Colvin, No. 15CV-02040RBJ, 2016 WL 6212522, at *3 (D. Colo. Oct. 17, 20@8)lding that
similar language constituted a rejection of the plaintiff's newly submittetenee).

Plaintiff argues that the new evidence is materas it addressed Mr. Rigg's mental
functioning during the period at isstieand that the Appeals Council mistakenly refused to
consider it based on its belief that it was not chronologically relevant. [#12 at P§jon
review, Defendant concededaththe Appeals Council should have considered Dr. Hazarin’s

opinion as temporally relevant. [#15 at 2]. But Defendant contends that Plaistifilea to
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establishharmful errorasDr. Harazin’s opinion would not change the ALJ’s decision because it
was predicated on the same medical evidence that the ALJ reviewed inngridsrdecision.

[#15 at 13.° Further, Dr. Harazin did not explain and/or support his opinion that these diagnoses
reached back to April, 2012 he was not a treating physiciaand his opinion is inconsistent

with the record as a whole; thus, Plaintiff has not demonstrated that the new evideide w
have changed the Appeals Council or ALJ’'s decision had it been before thénat 1314].

The court respectfully agrees.

While Dr. Harazin’s opinion relates back to the period on or before the date of the ALJ’'s
decision, see [#8-2 at 12; #12 at 226; #15 at 12], he failed to explain the basis for the
conclusion that thémitations that he identifies as “marked/ere present since the alleged onset
date of April 1, 2012 The consultative exaraccurred after the ALJ’s November 2, 2015
decision, and nothing in that report explains hbw Harazincould independently diagnose
Plaintiff's conditions as existing imé period preceding or leading up to the ALJ’s decisitae
Krauser, 638 F.3d at 1329. The form indicates that Dr. Hazarin saw Mr. Rigg on a single
occasion, on December 28, 2015, #mat he was not a treating physicig#8-2 at 8].

Most notably, Dr. Harazin’s opinioregarding Mr. Rigg’s marked (rather than moderate)
limitations mirrors thog of Dr. Sorensen and MA Milleropinionsthe ALJ assigned little
weight to because of inconsistencies with the record as a ¢nal#gence Dr. Harazimalso
reviewed in formulating his opinion). Additionally, Dr. Hazarin disagrees witldihgnoses of
Mr. Rigg’s prior health care providers, rejecting the prior diagnosis of schemophr [#82 at

10]. In doing so, Dr. Hazarin observed that Mr. Rigg's cogniti®n‘too clear” to be

° But see [#15 at 12 (“Specifically, Plaintiff has shown that the Appeals Council would have
found the opinion sufficient to change the ALJ’s decision.”)]. The court concludes that this
sentence omitted the word “not” preceding “shown” based on Defendant’'s subsequent
arguments.
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schizophrenic. 1p.]. But neither Dr. Hazarin nor Mr. Rigg explains how the level of cognition
observed by Dr. Hazarin reconciles with determinationsegardingmemory, concentratiqror
persistence. Dr. Hazarin also bases l@®mhination that Plaintiff cannot work on Plaintiff's
work history, rather than correlating that conclusiath particular limitations. 1d.]. Mr. Rigg
alsoprovides no additional reasons as to why this opinion could reasonably change thes Appeal
Coundl or the ALJ’s decision, particularly in light of the limitations already built into the RFC
See Wilson, 602 F.3dat 1148 Accordingly, the court declines to remand this action to the
Appeals Council for further reweof the new medical evidence.
CONCLUSION

For the reasons stated hereihe court herebyAFFIRMS the Commissioner’s final
decision and this civil action iDISMISSED, with each party to bear his and her own fees and
costs. A separate judgment will enter in favor of Defendant Nancyekryhill, Acting

Commissioner of Social Security.

DATED: July 25, 2017 BY THE COURT:

s/Nina Y. Wang
Nina Y. Wang
United States Magistrate Judge
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