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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Senior Judge Marcia S. Krieger
Civil Action No. 16-cv-01141-MSK-NYW
TATONKA CAPITAL CORPORATION,
Plaintiff,
V.

MICHAEL CONNELLY,

Defendant.

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART MOTION
FOR RECONSIDERATION

THIS MATTER comes before the Court pursusgmMr. Connelly’s Motion for
Reconsideratiof# 134)of certain portion®f the Court’s May 20, 2019 Findings of Fact and
Conclusions of Law (“Fidings and Conclusions{¥# 131)and Judgmen(# 132) Tatonka’s
responsé# 135) and Mr. Connelly’s reply# 136)

FACTS

The Court assumes the reader’s familiantth the Findings and Conclusions and the
contents of that document are deemed incorpdraérein. In summary, following a bench trial,
the Court concluded that Mr. Connelly had lofead contractual promises to Tatonka to
personally guarantee certain loans that Taton&de to Mosaica Education (“Mosaica”), upon
which Mosaica eventually defaulted. Mroghelly tendered affirmative defenses seeking
reformation of the guarantees, arguing that eiffegonka shared his staken understanding that
the guarantees would only secure certain sham-teans that Mosaica eventually repaid.(@a

defense of mutual mistake) thrat Tatonka was aware of MEonnelly’s mistaken understanding
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of the guarantees but that Tatonkaposefully remained sileahd allowed Mr. Connelly to act
in reliance upon thahistaken understandingd. a defense of unilatdrenistake). The Court
rejected Mr. Connell’s mutual mistake deferfeading that Mr. Connelly had not shown that
decision-making officials at Tatonka shared tmistaken understanding the guarantees, and
rejected his defense of unilatenaistake because Mr. Connellycdhaot shown that he would not
have entered into the guarantees if Tatonkhdisclosed its contramynderstanding of their
effect. Accordingly, the Court entered judgmentawor of Tatonka for breach of contract on all
of the guarantees, awarding it roughly $8lion in principal and interest.

Mr. Connelly now move§# 134)for reconsideration dhe Court’s findings and
conclusions. Mr. Connelly argues: (i) tAatonka failed to prove that it accepted Mr.
Connelly’s guarantees because it failed to censngn those guarantees, thus reflecting its
acceptance of his offer, and thla¢ Court erred in relying upon a provision in the guarantees that
the failure of Tatonka to sign tlygeiarantees would not affect thealidity; (ii) that Tatonka had
failed to prove that Mosaica remad indebted to Tatonka undée “Revolver” agreement that
Mr. Connelly’s guarantees secured; and (iii) tihat Court erred in giiring Mr. Connelly to
prove that he would not havetered into the guarantees if ®aka had promptly disclosed its
understanding of their effect. Mr. Connelly atesaders his own affidavit, which both amplifies
the arguments in his motion and supplies addéi factual evidence that was not tendered
during the bench trial. Mr. Connelly’s affidaditso adds an additional argument not present in

his memorandum of law: that the Court drie calculating pretjdgment interest.



ANALYSIS

A. Standard of review

Mr. Connelly’s motion was filed within 28 daji®m entry of judgment, allowing it to be
construed pursuant to Fed. R. Civ. P. 59(8uch a motion is appropriate to address an
intervening change in the controlling law, tiscovery of new evidence that was previously
unavailable, or the need to correct clear error or to prevent manifest injuticke v. Hickey
776 Fed.Appx. 549, 557 (aCir. 2019). In this latter cagery, such a motion is appropriate
where the Court has “misapprehended the fagsrty’s position, or #hcontrolling law.” Id. A
Rule 59(e) motion is not “theppropriate vehicle in which to advance for the first time
arguments that could have beeised earlier in th proceedings.’Eaton v. Pachec®31 F.3d
1009, 1028 (10 Cir. 2019).

With these standards in mind, the Court declinemntertain any facts raised for the first
time in Mr. Connelly’s tendered affidavit. M€onnelly had a full and fair opportunity to
present all pertinent evidencetla¢ time of trial. Nothing in his motion or the material itself
indicates that the facts in quies are newly-discoveresince the time of trial, nor that their
relevance to the issues before the Court at the dintrial could not have been anticipated. As
such, the Court entertains Mro@nelly’s affidavit only to the exte that affidavit supplements
or amplifies the arguments made in his motioseabon the factual record that existed at the
close of trial.

B. Proof of acceptance

Mr. Connelly argues that the Court errediiming that Tatonka accepted Mr. Connelly’s
offer of the guarantees because Tatonka neweluged a version of the guarantees bearing its

own countersignature. The Court’s Findings anddusions addressed thssue in a footnote,



noting that the terms of the guarantees sidnelr. Connelly contain laguage providing that
the effectiveness of the guarantees was notittondd upon “deliver[y of] an original executed
counterpart.” Mr. Connelly argues that the Qanisinterpreted the context in which that
language appears.

The Court need not reachtetijuestion of whether it propginterpreted the guarantees’
language regarding countersignatures becausmRas countersignature on the guarantees is
not required in order to give them legal effebtr. Connelly raised the same argument — the
absence of Tatonka’s countersignature orgtierantees preventdiiom establishing the
existence of an enforceable contract — in optjmwsto Tatonka’s motion for summary judgment,
and this Court rejecte@ 112)that argument. The Court explaifédat: (i) Colorado law does
not generally require that agreements be iningj much less signed, except as may be required
by the Statute of Frauds; and (e Statute of Frals requires only the signature of the party
sought to be bound, namely, Mr. Connelly. Thhe,absence of a countersignature by Tatonka
on the agreements does not vitiate the agreements’ legal effectiveness.

To the extent Mr. Connelly srguing that the mord lacks proof that Tatonka actually
accepted his offer to guarantee the loans, thet@ejects that argument as frivolous. As the
Court’s summary judgment ruling notes, un@etorado law, whether a party has accepted a
contractual offer is assessed bagedvhether there is objective it of the party’s intention to

accept. Where an offer simply calls for the offeree to take some attierfferee may accept

! The Court deems its analysis of this s&uthe summary judgment ruling to be
incorporated herein.

2 Mr. Connelly argues that tlgriarantee agreements “requifd atonka] to execute the
guarantee and deliver a fully executed copy to the other parties.” The agreement contains no
such requirement on Tatonka. Rather, paalgrl8 of the agreement provides that “This
Guaranty shall become effective when itlshave been executed and delivered by the
Guarantor” — Mr. Connelly — “to the Lender(Emphasis added.) Nothing in the agreement
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the offer simply by performing the requested act;stich a case, performance is the only thing
needful to complete the agreement and create a binding prorBisaver Truck Exchange v.
Perryman 307 P.2d 805, 810 (Colo. 1966). Here, the language of the guarantee agreements
only imposed upon Tataonka the duty “to make loarjMtsaica] . . .” Tlere is no dispute that
Tatonka made the loans Mosauwas requesting. Thereforegthecord is undisputed that

Tatonka accepted Mr. Connelly’s offer by Tatatskperformance. Mr. Connelly’s argument

that the Court erred in findingdhexistence of a valid contrastthus without merit.

C. Proof of Mosaica’s unpaid obligations to Tatonka

Mr. Connelly argues that the record doessugiport a finding tha¥losaica owed (and
continues to owe) any funds to Tatonka undeiRbeolver agreement, the indebtedness that Mr.
Connelly guarantee secured. Mr. Connelly ardgbhat according to the record, “the principal
and interest owed [by Mosaicaihder the various loan agreements was repaid in full,” and that
the only sums owning to Tatonka to date amtaie quantities of “pealty interest.”

Notably, Mr. Connelly’s argument does not ¢deany portion of the record establishing
this fact. (As noted above, tkourt declines to consider anywig-tendered facts recited in Mr.
Connelly’s affidavit.) He cites oplto “the testimony of Ms. Hanset trial,” but nothing in Ms.
Hansen’s testimony supports the proposition thagstrabMosaica’s debt to Tatonka has been
repaid. To the contrary, Ms. Hsen specifically testified th&osaica still owes Tatonka more
than $5 million, and the parties silpted that a court in a receiship action involving Mosaica

reached a similar conclusion.

requires any execution by TatonkBaragraph 20, which Mr.o@nelly cites as supporting his
argument, states only that “This Guaranty magkecuted in any number of counterparts . . . ."
(Emphasis added.) This permissive language dotsuffice to create an obligation on Tatonka
to execute the agreement in orttiepreserve its effectiveness.
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Mr. Connelly argues — accurately — that Msnktn never specificallgstified that this

$5 million sum was owed under the Revolver agreement, as opposed to some other loan

agreement between Mosaica and Tatonka.tlButecord supports an inference that Ms.
Hansen’s $5 million figure referred to amoudtse under the Revolver itself. Most significantly,
Ms. Hansen'’s calculation is consistent withda@ven somewhat understates) the findings by the
court in the Mosaica receisdip action that “as of Mah 31, 2015, the amount outstanding
[under the Revolver] was $7,743,841.46.” Exhibit 19@t Mr. Connelly did not come forward
with any evidence indicating that such sums wess expaid. Even in his motion, he is left to
argue only hypotheticals: that dteeunspecified “amounts Tatonkas owed [that] have been
repaid, it seems likely that nothing is owed untierRevolver.” (Emphasis added.) As between
Ms. Hansen'’s testimony of $5 million still @awg under the Revolver, as supported by the
findings of the court in the receivershipiant and Mr. Connelly’s umeecific and speculative
argument that no sums remain owing, this Coeesano error in creditinTatonka’s version of
the facts. Thus, Mr. Connelly has not shown amgr, much less manifest injustice, in this
Court’s finding that the recoslipports the conclusion that Mosaicontinues to owe Tatonka at
least $5 million under the Revolver agreement .

D. Mistake

Mr. Connelly offers two arguments that theutt erred in its analys of his defense of
unilateral mistake. First, he arguthat the Court erred in requig him to establish that he acted
in reliance upon any misrepreserdat(or failure by Tatonka to egect his misunderstanding) of
the legal effect of the guarass. Mr. Connelly argues thathua requirement “appears to be
novel in Colorado law under tlircumstances” and cites toveeal cases in which Colorado

courts did not separately require a party segko reform a contract to show reliance upon the



other side’s silence as to a mistaken interpigia Second, Mr. Connellgrgues that, even if he
is obligated to prove reliance, the Coureerin concluding thate had not done so.
1. Law
The Court’s Findings and Conclusions extesly explained the basis for the Court’s
conclusion that Mr. Connelly was requiredstoow his reliance upamy misrepresentation
Tatonka engaged in about the effect ofgharantees. Colorado has adopted the general

principles of the Restatement (2d) of Contradts wegard to the doctrine of unilateral mistake,

and the Restatement identifies a series of intkifngcconsiderationthat must be demonstrated
in order for a party to obtainfarmation of a contract under aetbry of unilateral mistake.

The basic rule is set forth in Semti153 of the Restatement, but comneetd that rule
quickly diverts the readdéo Sections 160 and 161, which incorporate principles of
misrepresentatioh.See alscomment € The situation in which té other party actually knows
of the mistake is covered in § 161”). Sectiod Ilicates that a contithat arises from a
unilateral mistake by one party, where the existence of that mistake was known to and not
corrected by the other pg, allows the mistaken party to bihe contract in the circumstances
established by Section 16&eeSection 161, commeet (“One party cannot hold the other to a
writing if he knew that the other was mistaken agst@ontents or as to its legal effect. He is
expected to correct such mistakdghe other party and the failure to do so is equivalent to a
misrepresentation, which may be grounds faravoidance under 8 164”). And Section 164
makes clear that, for the mistaken partavoid the contract, it must show that “the

misrepresentation [ ] induced the recipienitake the contract.” Section 164, commerd

3 Commenta also notes that “because mistakes are the exception rather than the rule, the
trier of fact should examine the evidence withtipalar care when a party attempts to avoid
liability by proving mistake.”



(“no legal effect flows from a] misrepresentation unless it indigcaction by the ogpient, that
is, unless he manifests his asderthe contract in reliance on’)t. Colorado courts have cited
Section 164 of the Restatement as generaflecting the law of this stateSee generally
Crawford v. Rehabilitation Services, Inc. v. Weissn®@8 P.2d 540, 547 (Colo. 1997¢e v.
Benedict Nuclear Pharmaceuticals, In€97 P.2d 757, 759, 761 (Colo.App.. 1990) (both
majority and dissent aokwledging Section 1648lien, Inc v. Futterman924 P.2d 1063, 1068-
69 (Colo.App. 1995).

Admittedly, this Court is not aware of any elsv in Colorado in which the decision as
turned on the issue of whetttbe mistaken party could demonstrate it relied upon the non-
mistaken party’s knowing silence when decidingmtder into the contract. But because the
element of reliance is clear 8ection 164 of the Restatement, and because Colorado law appears
to adopt Section 164 of the Restatement, tlisrCcannot say that iteed in finding that Mr.
Connelly was required demonstrate such relian@adement of his affirmative defense of
unilateral mistaké.

2. Proof of reliance

Having concluded that it correctly detened that Mr. Connelly bore the burden of

showing that he relied upon Tatonka’s misrepnés@on as to the true legal effect of the

4 Mr. Connelly’s citation to HofferMisrepresentation: The Redement’'s Second Mistake
2014 U. lll. L. Rev. 115 (2013), is not persuasivethat article, Professor Hoffer concedes the
very point Mr. Connelly seeks thispute: “A contract cannot hided simply on the basis of a
fraudulent or material misrepresentation evethefadversely affected party was justified in
relying on it. . . [T]he adversebffected party [must] prove thatmisrepresentation induced his
assent to the bargainld. at 134. Professor Hoffer goestonargue that the doctrine of
misrepresentation should mengéh the doctrine of mistakend the element of inducement
should be scuttled in favor of an assesdmémateriality ofthe misunderstandingd. at 138-
39. The Court rejects that argument. Materiafitglready a key consideration in the reliance
analysis, as discussed below.



guarantee agreements, the CourtgummMr. Connelly’s argumentédlh he carried that burden. In
this regard, the Court acknowledges that, upomseclexamination of the governing law, the
Court’s Findings and Conclusions erred imding that Mr. Connelly had not adequately
demonstrated his reliance upon Tatonka’s cdnuesat of his mistaken understanding of the
guarantees.

Section 164 of the Restatement — which impadisesequirement of reliance — directs the
reader to Section 167 to determine whethkamee has occurred. Section 167 states “a

misrepresentation induces a pastyianifestation of assent ifstibstantially contributes to his

decision to manifest his assen{Emphasis added.) Commento that section explains that the
misrepresentation need not have been “the@odéeen the predominant factor in influencing
[the mistaken party’s] conduct. It is not evestessary that he would rfedve acted as he did
had he not relied on the assertion. It is enoughtligamanifestation substantially contributed to
his decision to make the contract.” Commietd Section 167 describes various factors that bear
on the question of whether a contracting party relied upon anothgispaisrepresentation,
noting that “the materiality of the misrepresentation is a partiguwagnificant factor in this
determination.”

Based on these considerations, the Cofirtting that Mr. Connkity did not establish
that he relied upon Tatonka’s concealment okiitswledge that the guarantees secured both the
short-term loans and the existing Revolver ba¢awas error. There was sufficient evidence in
the record that Tatonka proposed draft versafrthe guarantees that secured sums well in
excess of the short-term loans d@hat Mr. Connelly objected tihose drafts. Most notably, the
testimony about Exhibit 56 demonstrates thdbiiilka’s initial draft of the guarantee secured

more than $1.4 million in Mosaica debt, exbough Tatonka was proposing to tender a short-



term advance of only about $300,000. One of Mosaica’s officizéponded to Tatonka
explaining that “the amount seat” in the guarantee is “obvioyshcorrect.” Tatonka responded
with a new guarantee that purported to securg $800,000. This is adequageidence that the
amount of Mosaica debt that Mr. Connelly waseagng to secure was at least a contributing
factor in Mr. Connelly’s decisioto enter into the guarantees.

The Court’s prior finding — that Mr. Conihehad not shown that he would not have

entered into the guarantees but for Tatonkatscealment of its understanding that the

guarantees secured a quantity of existing Revolvar-dé a correct reading of the facts in the
record but reflects a misapplication of the princigesforth in Section 167 of the Restatement.
But-for causationi(e. “he would not have acted as he tiad he not relied upon the assertion”)
is not what Section 167 require§he “substantially contributegactor requires a much lighter
showing of reliance by Mr. Connelly, and as setif@bove, the evidensipports a finding that
the amount of the guarantees was a factor tlegpdinties negotiated to some degree before Mr.
Connelly executed the guaranteeémd there can be littldoubt that the amount being
guaranteed is a material term; @adl, it is likely the most material term found in the guarantees.
As Section 167 notes, a misrepresentation asmaterial term of the agreement is far more
likely to support a finding of reliance.

Accordingly, the Court finds that it erredapplying the controlling law on the issue of
whether Mr. Connelly demonstrated reliance upunilateral mistake in interpreting the
meaning of the guarantees. Upon reconsideratenCourt finds that Mr. Connelly sufficiently

demonstrated his affirmative defense of uni@tenistake to some extent, entitling him to

5 Although Mr. Connelly was not the person objegtto the initial drafguarantees, he is
copied on that e-mail as a co-gaiator. The Court can infer thistr. Connelly likely shared the
same concerns as his co-guarantor about the amounts being secured.
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reformation of some of the guarantee agredmemhhe remaining question, however, is what
form that reformation takes.
3. Reformation

In deciding the extent of reformation, t@eurt returns to the obsvations it made in
footnote 9 of its Findings and Conclusions. Tuart finds that those observations (which it
deems incorporated herein) comtite degree to which Mr. Conneliy entitled to reformation.

To elaborate: Mr. Connelly’s defense oflateral mistake is meritorious because Mr.
Connelly showed that: (i) he tia good-faith misunderstanding as to the legal effect of the
guarantees that he executed; éindhat Tatonka wa aware of that mismderstanding and chose
not to correct it. But the Court finds the record reflects Tabka’'s awareness of Mr.
Connelly’s mistaken understanding of the gaseas’ effect did not occur until March 14, 2013,
when Mosaica tendered a repayment of onetgbhon advance and advised Tatonka that the
repayment “satisfied” the individual guaranteegegiby Mosaica’s principals. The Court finds
that this was the first occasion that Tatookald have known that Mr. Connelly and the other
guarantors had misunderstood the extent to wihiein guarantees secured Mosaica’s debt. The
parties’ initial negotiations in January 2013 othex specific dollar amounts reflected in the
initial guarantee agreement didtrso clearly reflect Mr. Conitig’s misunderstanding that the
Court can say that Tatonka was on noticthat misunderstanding ahy earlier time.
Discussions of dollar amounts reflected ia tuarantees -- $1.4 million vs. $300,000 — would
not necessarily reveal to Tatonka that Monnelly misunderstood that the guarantees would
secure the stated quantity of existing Revolver debt in addition to Mosaica’s repayment of the

short-term advances themselves.
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Nor did Mr. Connelly’s discussion withr. Gorka on February, 2013 put Tatonka on
notice of Mr. Connelly’s misunddending of the agreements prio Mr. Connelly agreeing to
the first guarantee. As discussed in the €s#indings and Conclushs, Mr. Gorka testified
that on February 7, he and Mr. Connelly hadsgwksion in which Mr. Connelly stated that he
“understood that . . . the guaranty agreemeatsld be satisfied withepayment only of the
short-term advances.” The recorcedaot reveal when, much less whethigir, Gorka
conveyed that fact to Mr. Bauers, whom @aurt has already founslas Tatonka'’s decision-
maker with regard to the guarantees. Asftinegoing discussion estadiies, Tatonka was not
required to clarify Mr. Connelly’s mistaken und&anding of the guaraggs until it learned of
that misunderstanding, and the record does fiecteéhat Mr. Bauers learned of, much less
failed to clarify, that mistake prior to Mr.d@nelly signing the first guantee on February 7.
Accordingly, the Court finds that TatonkiZd not become aware of Mr. Connelly’s
misunderstanding until March 14, 2018nd thus, any reformation of the guarantee agreements
would only apply to those agreements tlat Connelly executedfter March 14, 2013.

The record reflects that the first guatee agreement Mr. Connelly signed was on
February 7, 2013. Because the Court has fousidTthtonka was not aware of Mr. Connelly’s
misunderstanding of that agreement’s languageaatithe, it did not conceal its knowledge of

that misunderstanding from MZonnelly, and Mr. Connelly couldot have relied upon that

6 Mr. Gorka'’s testimony seemed to suggthat he shared Mr. Connelly’s
misunderstanding. Thus, it would come as no ssepfiMr. Gorka did not immediately report
Mr. Connelly’s statement tbatonka'’s officials.

7 Mr. Connelly argues that Exhibit 48, a Febyud2, 2013 letter to Tatonka accompanying
a repayment check, would have advised Tataikdr. Connelly’s msunderstanding of the
guarantee’s effect. Because Mr. Connelly hagaaly entered into the first guarantee agreement
by that date, the determination of whethetohda first had notice of his misunderstanding by
March 14 or February 12, 2013 is irrelevant.
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concealment when entering into the agreement. Thus, Mr. Connelly has not established his
affirmative defense of unilateralistake as to the February 7, 2013 agreement, is therefore not
entitled to reformation of that agreement. tHerefore is liable to Tatonka for breaching that
agreement. Each of the remaining guaraatgeements were signed after March 14, 2013, and
the Court finds that Mr. Connellg entitled to reformation ohbse agreements to conform them
to match his mistaken understamgliof their effect (that theyesured only the repayment of the
short-term loans) that Tatonka chose noetdify. Thus, the Court Wiamend the judgment
entered in this matter to reflect Mr. Connelljjability to Tatonka for only the February 7, 2013
guarantee, in the principal sum of $618,000.

E. Prejudgment interest

Although Mr. Connelly’s brief in support ¢iis motion does not raise any contentions
that the Court erred in cal@ating prejudgment interest, his affidavit makes an abbreviated
argument to that effect. That argument statess iantirety: “I respectfully submit that the
interest calculation is inaccurate and, fieet, double counting, since the damages suffered by
Tatonka as proffered at trial addy includes interest (at the rate18% per annum) from July 1,
2019 through trial.”

Mr. Connelly’s argument regarding inést is too underdeveloped to justify
reconsideration of the Courtfsior analysis regarding prgjgment interest. The Court
perceives no “double-counting” taave occurred. Certainliynterest accrued on the unpaid

Revolver balance between 2013 and 2015, whemdteivership action was commenced and

8 The Court assumes that the “July 1, 2019” dasetypographical errobut it is not clear
what the correct date would beMr. Connelly’s argument e.g.a date in 2013 (when the
guarantees were issued), in 2016 (whenabigon was commenced), or in 2019 (when trial
occurred and judgment entered).
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Mosaica was liquidated. But the Court’s prejont interest calcuians began in 2016, when
Tatonka commenced this action. By that paimerest accumulating on the Revolver was no
longer factored into Mosaica’s (and thus, Mon@elly’s) debt to Tator&k Thus, Mr. Connelly
has not shown that the Court’s prejudgmetdrest formula was in any way erroneous.
Because the Court modifies its findings regarding the extent to which Mr. Connelly is
liable to Tatonka, the Court brigfupdates that interest calcudat. Mr. Connelly’s February 7,
2013 guarantee promises to secure $618,000 in uMizsdica debt. The Court’s prejudgment
interest formula essentially awards intereghatrate of 1.5% per month from May 2016 to the
entry of judgment. Because the Court enteraraanded judgment today, a total of 41 months
have elapsed. Based on the formula 648,000 x .015 x 41, the total amount of prejudgment
interest owed by Mr. Connelly is $380,070. Thihg, Court will vacate the judgment entered on
May 20, 2019#132) and instead enter an Amended Judgnrefavor of Tatonka and against
Mr. Connelly in the amount of $618,000 in prindipad $380,070 in prejudgment interest, for a

total of $998,070.
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For the foregoing reasons, Mr. Connelly’s Motion for Reconsideréid34)is GRANTED IN
PART andDENIED IN PART . The CourvACATES the May 20, 2019 Judgmefit 132)

and directs the Clerk of the Cotio enter an amended judgmentfavor of Tatonka and against
Mr. Connelly, in the amount of $998,070, with costsspant to Fed. R. Civ. P. 54(d). That sum
will bear post-judgment interest thie rate set by Colorado law.

Dated this 28 day of October, 2019.
BY THE COURT:

Dronsce . Fhse,

Marcia S. Krieger
SeniolUnited States District Judge
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