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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief Judge Marcia S. Krieger
Civil Action No. 16-cv-01286-MSK-NYW

EMILY M. VANCE,

Plaintiff,

V.

TOLMAR, INC.,
Defendant.

ORDER GRANTING IN PART AND DENY ING IN PART DEFENDANT’S MOTION
FOR SUMMARY JUDGMENT

THIS MATTER comes before the Court pursuémthe Defendant’s Motion for
Summary Judgmelrt#47), the Plaintiff's Respong@t48), and the Defendants’ Rep#50).

JURISDICTION

The Court exercises jurisdiction over thisitter pursuant to 28 U.S.C. § 1331 and 28
U.S.C. § 1367.

FACTS

The Court offers a brief summary of the &abere and elaborates as necessary in its
analysis. All evidence is construgtst favorably to Ms. Vance.

The Plaintiff Emily M. Vance worked for the Defendant TOLMAR, Inc. (“TOLMAR”)
as a Project Manager. Throughout 2012, 2013 eanlg 2014, Ms. Vance was required to take
her daughter to therapy appointments, whichltedun her frequently being absent from work
or arriving late. Initially, TOLMAR accommodatelis and did not require Ms. Vance to make

formal requests for time off.
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In December 2013, Ms. Vance received agraniince review that she “fully meets
expectations.” However, her immediate supa®, Susan Carter, who had never previously
taken issue with her attenuze or punctuality, criticized her foer absences and late arrivals. In
response to the performance review and G4ster’s criticism, Ms. Vance wrote on the
performance review,

| have comments on how my review wasggnted to me although | do not wish

to share as a decision has been naamkjudgment passed based on one side of
the story.

In early 2014, Robyn Vilkaitis, TOLMAR'’sice president for human resources,
instructed Ms. Vance to submit a formal requdesteave under the Family Medical Leave Act
(“FMLA") for time off to take her daughter tiherapy. Ms. Vance complied and requested leave
for 30 to 60 additional therapy sessions. When G4ster saw Ms. Vance’s request, she said,
“This is ridiculous, why do you neddis extra time? You just daime to manage that.” But
TOLMAR ultimately granted her request, prosdithat Ms. Vance change her daughter’'s
therapy appointments from Fridays to Wednesdays.

At approximately the same time, Ms. & was subjected to unwelcome sexual
advances from a co-worker, Scott Pfauth, Whitcluded inappropriatelpouching Ms. Vance on
the inner thigh, neck, and shouls@nd calling her names suah “sweetie” and “babe”. Ms.
Vance reported Mr. Pfauth’s conddo Ms. Vilkaitis. Ms. Vilkatis gave Mr. Pfauth a written
warning stating, “If immediateral sustained improvement does aotur, further disciplinary
action may result, up to and including termioatof employment.” Ms. Vilkaitis emailed Ms.
Vance, informed her that Mr. Pfauth had been warned, and asked her to report any additional
concerns she may have about Mr. Pfauth’s condia evidence was prested that Mr. Pfauth

continued to make unwelcome sexual advancgara Ms. Vance after M¥/ilkaitis served him



with the written warning. However, Mr. Pfauth’s conduct has negatively impacted Ms. Vance,
and she has attended therapwdaress its effect on her.

In April 2014, Ms. Vance also made addital leave requests under the FMLA. The first
was so that she could undergo back surgery s€bhend was so that sbeuld have surgery to
have her tonsils removed. These requests were granted.

After Ms. Vance returned from FMLA leaverfber back surgery, M€arter visited with
Ms. Vance at her work station. AccordingMs. Carter, Ms. Vanceas “abrupt and rude”
during this conversation. However, Ms. Vancil shat she was not rude to Ms. Carter and
related that Ms. Carter told her, “Welcotmack”, to which Ms. Vance replied, “Thank you.”
That was the extent dfieir conversation.

Shortly after returning from FMLA le&vfor her tonsillectomy, on May 5, 2014, Ms.
Carter gave Ms. Vance a “Cocteve Action Form”. The form stated that Ms. Vance was not
performing her job in a satisfacyomanner, was rude and/or haltercations with others, and
was insubordinate. Ms. Carterrdanded that Ms. Vance sign the form. Ms. Vance denied that
she had engaged in any of the conduct listed ofotheand stated that she wanted to have an
attorney review the form befoshe signed it. Ms. Carter gaMvs. Vance three days to sign and
return the form.

On May 8, 2014, Ms. Vance arranged to leavekvearly. Before she left, she did not
return the form. Ms. Carter, TOLMAR'’s hwam resources directdfara Hartley, and
TOLMAR'’s vice president of logigts Michelle Mantas called M¥ance at 4:45 p.m. to discuss
why she had not returned it. Ms. Vance offereliring the form in either immediately or the

next morning by 8:00 a.m. Instead of allowing teebring the form, Ms. Hartley informed Ms.



Vance that she was suspended and would notdeoess to the building. She also said that a
decision would be made as to hermpdomyment by the end of the next day.

On May 9, 2014, Ms. Carter, Ms. Hartley, dfid. Mantas decided to terminate Ms.
Vance’s employment with TOLMAR. In her declarati@t# 7-3) Ms. Hartley attests that the
primary reason for Ms. Vance’s termination was the faito return the signed form by May 8.

Based on these facts, Ms. Vance comeeerthis action. In her Complai#4), she
asserts six claims: (1) Interfemand Retaliation imiolation of the Family Medical Leave Act
(“FMLA") (2) Sexual Harassment under 42 U.S.C. § 20@eeq,. (3) Wrongful Termination
under Colorado law, (4) Negligent Infliction Bmotional Distress under Colorado law, (5)
Intentional Infliction of Emotional Distressder Colorado law, and (6) Breach of Implied
Contract under Colorado law. TOLMAR moves for summary judgrg#ht) on all of Ms.
Vance’s claims. In her Respon@el8), Ms. Vance withdraws her claim for Intentional Infliction
of Emotional Distress but othelse opposes TOLMAR'’s motion.

ANALYSIS
A. Standard of Review

Rule 56 of the Federal Rules of Civil Procegltacilitates the entrgf a judgment only if
no trial is necessarySee White v. York Int'l Corp45 F.3d 357, 360 (10th Cir. 1995). Thus, the
primary question presented to the Courtansidering a Motion for Sumary Judgment or a
Motion for Partial Summary Judgmaest is a trial required?

A trial is required if there are material fadtdésputes to resolveAs a result, entry of
summary judgment is authorized only “when thiereo genuine dispute as to any material fact
and the movant is entitled to judgmenta®atter of law.” Fed. R. Civ. P. 56(&gavant Homes,

Inc. v. Colling 809 F.3d 1133, 1137 (10th Cir. 2016). A faamaterial if, under the substantive



law, it is an essential element of the claiBee Anderson v. Liberty Lobby, Ing77 U.S. 242,
248 (1986). A dispute is genuinetlife conflicting evidence woulkehable a rational factfinder to
resolve the dispute for either partgecker v. Batemarr09 F.3d 1019, 1022 (10th Cir. 2013).

The consideration of a summary judgmetion requires the Court to focus on the
asserted claims and defenses, their legaleisnand which party has the burden of proof.
Substantive law specifies the elertsetinat must be proven for argn claim or defense, sets the
standard of proof, and identifiesetiparty with the burden of prooSee Andersqrt77 U.S. at
248; Kaiser-Francis Oil Co. v. Producésr Gas Cq.870 F.2d 563, 565 (10th Cir. 1989). Asto
the evidence offered during summary judgmentQbart views it the lighimost favorable to the
non-moving party, thereby favag the right to trial. See Tabor v. Hilti, In¢.703 F.3d 1206,
1215 (10th Cir. 2013).

Motions for summary judgment generally aria one of two contexts—when the movant
has the burden of proof and when the non-mokaatthe burden of proof. Each context is
handled differently. When the movant has thedbo of proof, the movant must come forward
with sufficient, competent evidence to estdbksch element of its claim or defen§&eeFed. R.
Civ. P. 56(c)(1)(A). Presumably, in the absencearftrary evidence, thshowing would entitle
the movant to judgment as a matter of law.widwer, if the responding pa presents contrary
evidence to establish a genuine dispute as taretgrial fact, a trial isequired and the motion
must be deniedSee Leone v. Owsle§10 F.3d 1149, 1153 (10th Cir. 201Sghneider v. City of
Grand Junction Police Dep'717 F.3d 760, 767 (10th Cir. 2013).

A different circumstance arises when the nmav@oes not have the burden of proof. In
this circumstance, the movant contends thahtremovant lacks sufficient evidence to establish

aprima faciecase.Celotex Corp. v. Catretd77 U.S. 317, 325 (1986). The moving party must



identify why the respondent cannot malriana facieshowing; that is, why the evidence in the
record shows that the respondent camstdblish a particular elemeree Collins809 F.3d at
1137. If the respondent comes forward witffisient competent evieince to establish@ima
facieclaim or defense, then a trial is requiregdionversely, if the iondent’s evidence is
inadequate to establisipama facieclaim or defense, then no factual determination of that
claim or defense is required asgdmmary judgment may enteBee Shero v. City of Grove,
Okla, 510 F.3d 1196, 1200 (10th Cir. 2007).
B. Ms. Vance’s FMLA Claims

1. FMLA Retaliation

The Court will first address Ms. Vancé*$/1LA retaliation claim. To establish@ima
facie claim for retaliation under the FMLA, M¥ance must come forward with sufficient
evidence to show (1) she engaged in actipiptected by the FMLA; (2) TOLMAR took an
action against her that a reasbleeemployee would have found miadly adverse; and (3) there
exists a causal connectibetween the protected adtivand the adverse actioBeeMetzler v.
Fed. Home Loan Bank64 F.3d 1164, 1171 (10th Cir. 2006). If she carries this burden,
TOLMAR must articulate a legitimate, non-digainatory reason for her termination, and Ms.
Vance has the ultimate burden of demonstratia§ TOLMAR’s proffere reason is pretextual.
Id. at 1170.

TOLMAR does not challenge the first two elements of Ms. Vanuasa facieclaim.
Rather, it argues that there is insufficiendence to show a causal connection between Ms.
Vance’s protected activity and her disciplawed termination. Ms. Vance argues that the
temporal proximity between exercising her FMLA rights and her termination give rise to an

inference of causation.



To makea prima facieshowing of a causal connectibatween the protected conduct and
the adverse action, the employee must come farwah some evidence that would permit an
inference of retaliatory motive lihie person taking the adverse actidiacKenzie v. City &
County of Denver414 F.3d 1266, 1279 (10th Cir.2005). Most often, employees rely on a close
temporal proximity between theqgiected conduct and adverse actidn.A period of less than
about three months betweemfacted conduct and adverse actis generally sufficient to
support a causal inferenc®eePiercy v. Maketa480 F.3d 1192, 1198 (10th Cir.2007). Here,
Ms. Carter, Ms. Hartley, and MBlantas decided to terminate Ms. Vance’s employment with
TOLMAR less than 10 days after she returnediff@MLA leave. This constitutes an extremely
close temporal proximity between Ms. Vancei®rcise of FMLA rights and her termination.
Thus, Ms. Vance has presented sufficient evidence to maiima facieshowing as to
causation.

TOLMAR's proffered non-retaliatory reasorrféls. Vance’s termination is that she was
insubordinate and performed her work poorly. Thins,burden shifts to Ms. Vance to show this
reason is pretextual.

To show pretext, a plairitimust offer evidence demonstrating both that the reason
proffered by the employer is not true, and tihattrue reason for the adverse action was
retaliation.SeeReeves v. Sanderson Plumbing Prods., BR0,U.S. 133, 146-47 (2000). To
show that a proffered reason is untrue, a fifaimay present evidence that reveals weaknesses,
implausibilities, inconsistenciescoherencies, or contradiati® in the employer's proffered
legitimate reasons for its actitimat would lead a reasonabffinder to find the proffered
reason is untrud?lotke v. White405 F.3d 1092, 1102 (10th Cir. 2008)plaintiff might offer

evidence that the employer's reason was post-hatherwise insincere, but evidence that an



employer merely made a subjective mistake nc@eing the facts is nsufficient to show
pretext. The Court does not analyze whethegraployer's actions were wise, fair, or even
factually correct; rather, it lookenly at whether the employer “honestly believed its reasons and
acted in good faith.SeeBennett v. Windstream Comm'ns., I@2 F.3d 1261, 1268 (10th Cir.
2015).

Ms. Vance has come forward with evidenceactual, retaliatory animus. Her supervisor,
Ms. Carter, participated in making the deaisto terminate Ms. Vance’s employment. Ms.
Carter had previously made comments disparaging Mr. Vance’s request for FLMA leave to
attend her daughter’s therapy sessions. &b#ifnder could reasonably conclude that Ms.
Carter’s prior displayed animus towards Msn¥@’s use of FMLA leave informed TOLMAR’s
ultimate decision to terminate Ms. Vance’s empheynt. Moreover, as discussed, the decision to
terminate Ms. Vance was made within 10 daykefreturn from FMLA leave, such that the
timing of the decision could itself be considery the factfinder to reflect a retaliatory
motivation.

There is also a degree of implausibilityTt®@LMAR’s proffered reason for terminating
Ms. Vance’s employment. A copy of the Correetifction Form that Ms. Vance failed to sign
and return has been filed with the Coid7-7, pp. 21-22)According to the form, the purpose
of having Ms. Vance sign it was for her to acknedge that she had reviewed the information in
the form and had the opportunity to respond.tdlie form did not require Ms. Vance to admit
or deny engaging in the conduct at issue, nditdiompel her to offer her own version of
events. In short, Ms. Vaneeteturn of the form to TOLMR would necessarily manifest
nothing more than the fact thaetform was given to Ms. Vance tine first place. In customary

employment practices, an employee’s refusaldmowledge receipt ofdisciplinary notice is



not to terminate the employee, but merelypdte on the form that the employee “refused to
sign” an acknowledgement sty receipt. Because TOLMARUecision to terminate Ms.
Vance for refusing to simply acknowledge théicey TOLMAR has arguably so deviated from
traditional and commonly-used employment practices as to raise the specter that FMLA
retaliation was the trueeason for its action.

Additionally, Ms. Vance has prested evidence that she did not refuse to sign the form.
She arranged with TOLMAR to leave work eaoly the day she was required to return the form
and forgot to return it before leaving. When Msrter, Ms. Hartley, anblls. Mantas called to
inquire why Ms. Vance failed to return the fqris. Vance offered to bring it by immediately
(or, at TOLMAR'’s option, the next morning). kbly, they had called her at 4:45 p.m., which
would have given Ms. Vance at least 15 mintiteeturn the form within the time-frame
imposed by Ms. Carter. But they did not allow teereturn the form, informing her instead that
she was suspended and would natehaccess to TOLMAR's offices.

Considering the evidence of retaligt@nimus and the implausibilities and
inconsistencies in TOLMAR'’s statement that it terminated Ms. Vance’s employment for failing
to sign the Corrective Action Form, Ms. Vance has come forward with sufficient evidence to
create a triable question of ether TOLMAR'’s reason for her termination is a pretext for
FMLA retaliation. Thus, the Court will not glefOLMAR’s request fosummary judgment as
to Ms. Vance’s FMLA retaliation claim.

2. FMLA Interference



To establish an interference claim under BMLA, Ms. Vance must show (1) that she
was entitled to FMLA leave?) that some adverse actidrsy TOLMAR interfered with her right
to take FMLA leave, and (3) that TOLMAR'’s amt was related to the exercise or attempted
exercise of her FMLA rightsSeeCampbell v. Gambro Healthcare, Ind.78 F.3d 1282, 1287
(10th Cir. 2007). If Ms. Vance makegpama facieshowing as to thérst two elements,
TOLMAR bears the burden on the third elemétt Ms. Vance is natequired to show
TOLMAR'’s proffered reason for terminating her is pretéokt.

TOLMAR does not challenge M¥ance’s ability to make prima facieshowing as to
the first two elements. Instead, it argues thean prove Ms. Vance’s termination was because
she refused to sign and return the CdivecAction Form by May 8, 2014. Ms. Vance argues
that there are genuine factuasplites as to whether taking FMl@ave caused her termination.

TOLMAR cites to evidence that all of Mgance’s FMLA requests were granted, and
she was allowed to returnweork after twice taking FMLA leave in April 2014. Further, it
produced evidence that Ms. Vance was terminétethsubordination and failing to sign the
Corrective Action Form she received on Mgy2014. This is sufficient to makepama facie
showing that Ms. Vance was terminated for oeasunrelated to the exercise of her FMLA
rights. However, for the same reasons that\Xésce has produced sufficient evidence to make
aprima facieshowing that TOLMAR'’s proffered reas for terminating her employment is

pretextual, she has produced sufficient evidencegatera genuine dispute of fact as to whether

! Although TOLMAR does not challenge this elent, the Court notekat terminating an
employee shortly after the employee returosnfi-MLA leave may constitute adverse action
that interferes with the employee’s right to t&RdLA leave. “To hold otherwise would create a
perverse incentive for employers to makedbeision to terminate during an employee’s FMLA
leave, but allow the employee to return for a bperfiod before terminating her so as to insulate
the employer from an interference clai@ampbel] 478 F.3d at 1288

10



TOLMAR'’s decision to terminate her was relatedite exercise of her FMLA rights. Therefore,
the Court denies TOLMAR's request for summary judgment on this claim.

C. Ms. Vance's Sexual Harassment Claim

TOLMAR argues that Ms. Vance’s sexual lsm@ent claim must be dismissed because
Ms. Vance failed to file an administrative clamith either the Equatmployment Opportunity
Commission (“EEOC"), the Colorado Civil Righisvision (“CCRD”), or any other appropriate
agency prior to filing this lawsuit. Ms. Vaa argues that she was not required to d€gmg
Brooke v. Restaurant Services, |ri08 P.2d 66, 68 (Colo. 1995).

Ms. Vance brought her claim for sexual lesmment under Title Vibf the Civil Rights
Act. Before filing a lawsuit under Title VIIMs. Vance must have first exhausted her
administrative remedieSee Jones v. Runydil F.3d 1398, 1399 (10th Cir. 199%h do so,
Ms. Vance was required fibe a charge of discrimiation with the EEOC or CCR[Zee42
U.S.C. § 2000e-5(e)(1). Ms. Vancencedes that she did not fdecharge of discrimination with
the EEOC or CCRD alleging sexual harassment aga(dsMAR before bringing this lawsuit.

Ms. Vance’s reliance oBrookeis misplaced. There, an employee asserted claims
against her employer sounding in both sex haragsimeiolation of federal and state statute
(which she had exhausted with the EEOC and CCRBd a tort claim against her supervisor for
tortiously interfering with her eployment contract with the engyler. The trial court dismissed
the tort claim, apparently on the grounds thatdtatutes provided the exclusive remedy for the
conduct at issue, but on appeal, the ColoradoeBupiCourt reversed. @Court held that the
federal and state statutes diot necessarily displace common-law tort claims relating to
employment, and that an employee was not reduw follow the statory exhaustion scheme
when pursuing those tort claims. 906 P.2d at 72 (“we next address the issue of whether a

claimant must exhaust administrative remedieder the Act before asserting common law
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claims in district court. Waold that administrative remedies under the Act must be exhausted
only for claims filed pursuartb the Act”) (emphasis added). Because Ms. Vance’s sex
harassment claim here expressly invokes Title MB, Vance was required to complete that
statute’s exhaustion requirements befaiaging her sex harassment claim.

Therefore, the Court grants summary judgment as to this claim in TOLMAR's favor.

D. Ms. Vance’s Wrongful Termination Claim

Ms. Vance also asserts a Colorado comiaanclaim for wrongful termination in
violation of publicpolicy. The Complain{#4) states that this claims based on Mr. Pfauth’s
sexual advances toward her, TOLMAR’s failtoediscipline him, TOLMAR’s instruction to
ignore Mr. Pfauth’s sexual advances, and Ms. Vance’s refusal to comply with that instruction. It
alleges, “As a result of [Ms. Vance’s] reflisa comply with the diective toignore sexual
advances, [she] was terminated fremployment by Defendants on May 9, 2014.”

TOLMAR argues that to the extent Ms. Vargg/rongful termination claim is predicated
on the same conduct that underlies Ms. Vance’s Title VII claim for sexual harassment, the
common law claim is effectively preempted. B@hrgues that Ms. Viae cannot establish the
elements of the claim.

The Court need not reach the question of ivethe Title VII statutory scheme displaces
a common-law claim for wrongful discharge, be@aiiginds that Ms. Vace cannot establish a
wrongful discharge claim in any event. To peavclaim for wrongful didgarge in violation of
public policy under Colorado law, Ms. Vance msisbw: (i) that TOLMAR directed her to
perform an illegal act as part of her job duties or prohibited her from performing a public duty or
exercising an important job-related right; (iiaththe action directeloly TOLMAR would violate
a specific statute or public policylaéing to public safety or welfar and (iii) she was terminated

as a result of refusing to perforthe act directed by TOLMARSidlo v. Millercoors, LLC_
12



Fed.Appx. __, 2018 WL 1189500 (ﬁ@ir. 2018),citing Martin Marietta Corporation v.
Lorenz,823 P.2d 100, 109 (Colo. 1992).

Ms. Vance’s wrongful termination claim isqalicated upon her contention that, when she
brought her allegations of Mr. Pfauth’s sexuaidsament to her supereis’ attention, her
supervisors simply told her to “ignore” Mr. Pfais conduct. (Ms. Vance appears to concede
that TOLMAR also gave Mr. Pfauth a verbal wiam) She argues thatehnstruction to her to
“ignore” unlawful sexual harassment by a co-worker constitutes a prohibition against her
exercising an important job-related right -attis, the right to complain about ongoing
harassment. Even assuming—again, without figdi that Ms. Vance castablish the first and
second elements of the wrongful terminationmlat is obvious that Ms. Vance cannot establish
the third element: that she was terminatextause she refused to ignore Mr. Pfauth’s
harassment. Although Ms. Vance testified that Rfauth continued to harass her after she
complained to TOLMAR and Mr. Pfauth reced/the verbal warning, Ms. Vance does not
dispute that she never reporeaty other conduct by Mr. Pfauth anyone at TOLMAR. When
asked whether she reported her continued harassment by Mr. Pfauth to TOLMAR, Ms. Vance
stated “I didn’t have the opportunito . . . Timing was short arguite frankly, | didn’t trust [my
supervisor].” Thus, to the extent that M&nce contends that she refused the follow the
allegedly-unlawful instruction #t she ignore Mr. Pfauth’s harassment, she has not come foward
with evidence that TOLMAR was awareattshe was refusing that instructfomuch less that

TOLMAR terminated her employment becauséhatt refusal. Indeed, as far as TOLMAR

2 Ms. Vance testified in her gesition that, in response tioe instruction to ignore Mr.
Pfauth’s overtures, she responded “I said | gaistignore that; it's aéicting me.” In this
context, Ms. Vance’s “I can’tignore the harassment — an afvsd¢ion that carrying out the
instruction would be difficult -- is not the saras a statement of refusal, such as “I won’t”
ignore it.
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knew, Ms. Vance'’s failure to complain furtheas an indication thahe was indeed ignoring
any further conduct by Mr. Pfauth. AccordinglifQLMAR is entitled to summary judgment on
Ms. Vance’s wrongful termination claim.

E. Ms. Vance’s Negligent Inflicion of Emotional Distress Claim

Ms. Vance has also brought a claim for negtiginfliction of emotional distress based on
TOLMAR'’s actions related to Mr. Pfauth’s uawted sexual advances. Under Colorado law, to
establish grima facieclaim for negligent infliction of ewtional distress, Ms. Vance must
produce evidence showing that (1) TOLMAR'ghgent conduct (2) eated an unreasonable
risk of physical harm that (3) caused Ms. Vancbdgut in fear for her own safety; that (4) Ms.
Vance suffered physical injury or was in the riecof danger” creatday TOLMAR'’s negligent
conduct; that (5) Ms. Vance’s fear had physamaisequences or rdtd in long-continued
emotional disturbance; and that (6) Ms. Yas fear was the cause of the damages sobeét.
Draper v. DeFrenchi—Gordinee82 P.3d 489, 49697 (Colo.App.2011).

TOLMAR argues that Ms. Vance’s evidence is insufficient to makenaa facie
showing that it engaged in negdigt conduct, that its actionseated an unreasonable risk of
physical harm, or that Ms. Vance suffered phgfsigjury or a physial manifestation of
emotional distress. Ms. Vance asserts Tl@at MAR acted negligently by only warning Mr.
Pfauth and by instructing her to ignore himeSioes not address TOLMAR'’s second argument,
but she does state that Mr. Pfauth’s conductT@@dMAR’s reaction to it caused her to attend
therapy and to take medications.

The Court will not belabor the analysis, because it finds that Ms. Vance has failed to
come forward with facts thahow that, after she infoed TOLMAR of Mr. Pfauth’s

harassment, TOLMAR took any action that negligeexposed Ms. Vance to a risk of physical
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harm or placed her in the “zone of danger$offering such harm. Under Colorado law, a
negligent infliction of emotionalistress claim requires proof ththe plaintiff either sustained a
physical injury as a direct result of the neghgconduct or was in the “zone of danger” of
suffering such an injuryDoering ex rel. Barrett. Copper Mountain, In¢259 F.3d 1202, 1211
(10" Cir. 2001);Draper v. DeFrenchi-Gordinee282 P.3d 489, 496-97 (Colo.App. 2011) (“a
plaintiff must show that the defendant's negligence created aasamable risk of physical harm
and caused the plaintiff to be put in fear fordndier own safety, thahis fear had physical
consequences”). Here, Ms. Vance admits Ti@itMAR verbally warned Ms. Pfauth to cease
his harassment of Ms. Vance. Ms. Vance hasome forward with evidence to show that
merely giving a warning to Mr. Pfauth conisted negligence on TOLAMR's part — that is,
evidence that would show that it was unreabteéor TOLMAR to assume that Mr. Pfauth
would heed the warning he was given and céaseonduct. (For example, Ms. Vance might
have shown that Mr. Pfauth ignored similar wags in the past, dhat it was well-known
around TOLMAR that verbal warnings would ne&d to greater consequees.) At most, Ms.
Vance offers only the conclusory statementupp®rted by citation to theecord, that “It is
foreseeable that [TOLMAR'’s handling of the incident] would result in Mr. Pfauth continuing his
inappropriate behavior towards Ms. Vance.”eThere assertion that Mr. Pfauth’s continued
harassment was “foreseeable” is not a substitutevidence from Mr. Vance explaining why it
was foreseeable.

Nor does Ms. Vance come forward withidance that, following TOLMAR’s warning,
Ms. Vance was placed at risk of physical igjby Mr. Pfauth’s subsequent conduct. Beyond
the conclusory assertion that Mifauth’s harassment “continufed],” Ms. Vance’s brief does not

point to any facts that describiee continued harassment or indecabw it posed a risk of actual
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physical harm to Ms. Vance. Indeed, Ms. Vard&ief does not even exgssly assert that Mr.
Pfauth’s harassment continuedeathe was warned by TOLMARSeeDocket # 48 at 2
(disputing only that TOLMAR instructed her wing any further advances by Mr. Pfauth to
TOLMAR'’s attention). Ms. Vance does citedscrap of her deposition testimony in which she
suggests, obliquely and confusipgihat Mr. Pfauth’s conducbatinued after he received the
warning: “There was continuous still wherevduld show up, he would automatically show up
behind me, or the computer portion, | belietagered down but it véaaddressed through HR
and the phone thing. So that aspect | gotrsgpd from.” Ms. Vance was then asked whether
“there was any more touching” after Mr. Pflawvas warned, and she responded “As | recall,
yes,” but was never prompted to elaboratethtnabsence of evidence that Mr. Pfauth, post-
warning, engaged in conduct that pdsin actual and direct physicek of harm to Ms. Vance,
her negligent infliction claim fails. At most, Mgance has alleged only that her fear of Mr.
Pfauth caused her to suffer emotional distressrésatlted in physical harm; that is not enough.
Atsepoyi v. Tandy Corpbl F.Supp.2d 1120, 1127 (D.Colo. 1999) (employee who suffered from
employment discrimination, which caused emotiatistress leading to physical sickness, failed
to allege physical injury guirement of NIED claim).

Therefore, the Court will enter summanggment against Ms. Vance on her claim for
negligent infliction of emotional distress.

F. Ms. Vance’s Breach of Implied Contract Claim

To establish a claim for breach of an lrad employment contract, Ms. Vance must
produce evidence showing (1) the existence of an impliedamin{2) her performance under
the contract or justificatiofor her nonperformance; (3) TOLMA®(failure to perform under the
contract; and (4) harm to Ms. Van&ee W. Distrib. Co. v. Diodosig41 P.2d 1053, 1058

(Colo. 1992). TOLMAR argues thdtere is no evidence of anpiied contract between it and
16



Ms. Vance. Ms. Vance argues that selvpravisions of TOLMAR’s employee handbook
constitutes an implied contract.

In general, employment is Colorado isvall, and an employer may enact, modify,
eliminate, or disregard its corporate policiethwut notice to the employee. However, Colorado
law recognizes a limited set of circumstas where employment policies and handbooks can
create an implied contracttiie circumstances indicate that the employer manifested a
willingness to be bound by the terms of that peicand the employee relied on the policies to
her detrimentAnderson v. Regis Cord85 Fed. App’x 768, 771 (10th Cir.2006}ting Frymire
v. Ampex Corp61 F.3d 757, 769 (10th Cir.1995). Howeuwbe employer may prevent policies
and handbooks from having any contractual etigassuing a clear and conspicuous disclaimer
to that effectld.

TOLMAR contends that it issugdst such a disclaimer in this case, and attaches a copy
of it. The disclaimer states:

At TOLMAR neither the employee nor the employer is committed to an
employment relationship for a fixed pedii of time. Employment with TOLMAR

is at-will. Either the eployee or management has the right to terminate the
employment at any time, for any reason. The language used in this employee
handbook and any verbal statement by management is not intended to constitute a
contract of employment, either expressse implied, nor is there a guarantee of
employment for any specific duration. Kepresentative of TOLMAR, other than

the CEO of the organization, has auttyoto enter into an agreement of

employment for any specified period. Swadreement must be in writing, signed

by the CEO and the employee.

The contents of the employee handbook are summary guidelines for employees
and therefore are not inclusivehis employee handbook supersedes all
previously issued editions. Except for the at-will nature of the employment, the
organization reserves the riglotsuspend, terminate, inpeet or change any or all

of the guidelines mentioned, along withyaother procedures, practices, benefits
or other programs of TOLMAR. Theseattges may occur at any time, with or
without notice.

17



Ms. Vance does not dispute that she recearetiread this disclaimer, nor does she argue
that the disclaimer was in any way unclear, eading, or subject to any exception. In fact, Ms.
Vance's response does not address the disclairattr Be Court finds thahis language clearly
and unambiguously advises employees that TOLMAR’s employment handbook is not intended
to create an express or impliechployment contract and thaetktatements of policies may be
suspended, terminated, interpreted, or chatgeany time”, purely al OLMAR'’s discretion.
Accordingly, TOLMAR’s employee handbook cannot amount to an enforceable promise.
TOLMAR is therefore entitle to summary judgment on Mgance’s claim for breach of
implied contract.

CONCLUSION

For the foregoing reasons, the Defendants’ Motiorstonmary Judgmeri#47)is
GRANTED IN PART andDENIED IN PART . It is granted insofar as judgment will enter in
favor of TOLMAR on Ms. Vane’s claims for Sexual Harasent, Wrongful Termination,
Negligent Infliction of Emotional Distress, Imtonal Infliction of Enotional Distress, and
Breach of Implied Contract. Ms. Vance’s aai for FMLA retaliatiorand FMLA interference

will proceed to trial.

18



The parties shall begin preparation of agéised Pretrial Order consistent with the
instructions in the Trial Preparation Ord#R4)and shall jointly coratct the Court within
fourteen days to schedule a&fral Conference on Ms. Vance’'sths for FMLA retaliation and
FMLA interference.

Dated this 23d day of March, 2018

BY THE COURT:
» r
) 5

Marcia S. Krieger
Chief United States District Judge

19



