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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No 16<v-01308RBJ
FREE THE NIPPLE- FORT COLLINS, an unincorporated association,
BRITTIANY HOAGLAND, and
SAMANTHA SIX,
Plaintiffs,

V.
CITY OF FORTCOLLINS, COLORADO,

Defendant.

ORDER

Plaintiffs seek a preliminary injunction enjoining the City of Fort Collins from enforcing
an ordinance prohibiting women from exposing their breasts in public other than for purfposes o
breastfeding. Iconclude that it is likelyabsent somsignificantnew evidence not heretofore
submittedoy defendantthat | will ultimately find at trial thatite ordinance violates the Equal
Protection Clause of the United States Constitutioalso find that the ber factorcourts must
asses# deciding a motion foa preliminary injunctiorweigh heavily inplaintiffs’ favor.
Therefore, plaintif§’ motionis GRANTED.

. BACKGROUND

Brittiany Hoagland, Saantha Six, and Free the Nippl@escribing itself aan
unincorporated association of individualskallenge§ 17-142(b) of thé&ort CollinsMunicipal
Code. Prior to October 20, 2015 § 17-142 providhed“[n]o person shall knowingly appear in
any public place in a nude state or state of undress such tlggnikeds or buttocks of either sex
or the breast or breasts of a female are expodeatf Colling CO., Mun. Code 8§ 17-142 (2011).
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Arguing thatthe ordinance unduly discriminated against wonpaintiffs and otherhelda
protestof the lawon August 23, 2015 on the corner of College Avenue and Mulberry Street in
downtown Fort Collins. Complaint, ECF No. 1 at d&e protestors exposed the top hailf
their bodies with the exception of their nipples and breast which they cavighegpaque
dressings.Plaintiffs suggesthat their manner of dresstae protest complied with § 17-142 but
was meant to send the messagetthiatordinance was “borne of tired sex stereotypes, double
standards, hypocrisies, and the hypexualization (prim@ly by men)of women'’s breasts.|d.
Theyinform the Court that theprotestis part of a growing movement around the country that
seeks to overturn similar lavisat allow men and boys to expose their breasts and nipples in
public but criminalize women and girlsh do the same.

In reactionto the protst, defendant allegedly considered repealindahe Id. at 125.
Instead however, on or about November 3, 2015 the Fort Collins City Coaimadted
Ordinance No. 134lt provides:

No female who is ten (10) years of age or older shall knowingly appear in any

public place with her breast exposed below the top of the areola and nipple while

located: (1) in a public righaf-way, in an natural area, recreation area or trail, or
recreation center, in a public bding, in a public square, or while located in any
other public place; or (2) on private property if the person is in a place that can be
viewed from the ground level by another who is located on public property and

who does not take extraordinary steps, such as climbing a ladder or peering over a

screeimg fence, in order to achieve a point of vantage.

Fort Collins, CO., Mun. Code § 17-142(b) (2019)hemunicipal codelefined a “public place”
to mean

[A] place in which the public or a substantial number of the pub$akcess, and

includes but isnot limited to highways including sidewalks,amisportation

facilities, schools places of amusement, parks, playgrounds and the common
areas of public andrivate buildings and facilitiesand shall not include any

theater, concert hall, museum, school or similar establishment to the extent the
same is serving as a performance venue.



Id. 8§ 17-42(a)(3) This modification also exempted from the law’s coverage women who are
breastfeeding in places they are legally entitled tolthe§ 17-142(d)

The modification of § 17242 did little to mollify plaintif§ concerns. ECF No. at
138} They contend that by implementing the new version the City Council “continbfes] t
criminalization of women who appear at public places with their breasts and nigpbsee.”
Id. Significantly, plaintiffs point out that §8-15 of the Fort Collins Code of Ordinances provides
that each violation of 8§ 17-142 is punishalme‘a fine not exceeding two thousand six hundred
fifty dollars ($2,650.00) or by imprisonment not exceeding one hundred eighty (180) days, or by
both such fine and imprisonment, in addition to any costs which may be assddsat f40.
They allege that § 17-142 is consequently “one of the most restrictive public nuliitgrares
in the nation.”1d. at §41.

Plaintiffs’ complaint and motion for a preliminary injunction were filed on May 31, 2016.
On August 2, 2016 defendant filed a motion to dismiss the entirety of plaintiffs’ cartap{an
October 20, 2016 the Court granted the motion in part, dismissing plaintiffs’ First Areahdm
claim, but otherwise denying it. The Court held a hearing on plaintiffs’ pendingmfoti a
preliminary injunction on December 19, 2016. ECF No. 48 (hearing minutes). That motion is
the subject of this Order.

[1. ANALYSIS

To succeed on a motion for a preliminary injunction, the movant must dentetistra
following four factors

(1) a substantial likelihood of success on the merits of the case; (2) irreparable

injury to the movant if the preliminary injunction is deni€d) the threatened

injury to the movant outweighs the injury to the other party under the preliminary
injunction; and (4) the injunction is not adverse to the public interest.

! For ease of use the Court will refer to § 17-142(b) and Ordinance No. 134 simplgad42.”
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Kikumura v. Hurley242 F.3d 950, 955 (10th Cir. 2001). However, an injunction that alters the
status quo and affords the movants all of the relief they could recover at the @mofusitull

trial on the merits, as is the case hémgst be more closely scrutinized to assure that the
exigencies of the s& support the granting of a remedy that is extraordinary even in the normal
course.” Id. Plaintiffs “must [thereforejnake a strong showing both with regard to the
likelihood of success on the merits and with regard to the balance offfar®ese, e.gO

Cento Espirita Beneficiente Uniao do Vegetal v. Ash¢rd® F.3d 973, 976 (10th Cir. 2004)

(en bancpff'd and remanded sub nom. Gonzales v. O Centro Espirita Beneficente Uniao do
Vegeta) 546 U.S. 418 (2006) (citation omitted)address each factor in turn.

A. First Factor: Likelihood of Success on the M erits.

The Equal Protection Clause of the Fourteenth Amendment bars state governmental
entities from discriminating between the sexes unless they have andiexptg@ersuaive
justification” for doing so.SeeUnited States v. Virginigb18 U.S. 515, 524 (199&KT.& G
Corp v. Attorney Gen. of State of Okla35 F.3d 1114, 1137 (10th Cir. 2008). Phrased
somewhat differently, the government&ionalefor distinguishing between males and females
must satisfy the intermediate scrutiny standard of being “substantiallgd®&tatan “important
governmental interest.d.

This heightened standatmhrs governments from discriminatiag the basis of supposed
“differences” betweeithe sexes when doing so is a mearfei@at[ing] or perpetuat[inghe
legal, socigland economic inferiority of womeénVirginia, 518 U.Sat 534 Indeed, athe
Supreme Court has made “abundantly clear in past[dasesgender classifications that rest on
impermissible stereotypes violate the Equal Protection Clause, even whestabstieal

support can be conjured up for the generalizatiatE.B. v. Alabama ex rel. T.B611 U.S. 127,



139 n.11 (1994) See aboMiss. Univ. for Women v. Hogad58 U.S. 718, 726 (1982
(explaining that “[the purpose” ointermediatescrutiny is to make sut@at sexbased
classificationsare based ofreasoned analysis rather than . . . traditional, often inaccurate,
assumptions about the proper roles of men and women.”).

In this caseFort Collinshas on the books an ordinance thaits facediscriminates
against womenThe Cityhas neverthelesagtifiedits ordinancen two interrelatedvays. See
Def.’s Mot. to Dismiss, ECF No. 18 at 13-2@irst, it argues thahelaw satsfies intermediate
scrutiny because i necessaryn order to maintain “public order” and to “protect childfen
See, e.g.Reply to Pls.Respito Def’s Hr'g Br., ECF No. 51 at {16—7. Second, it contends that
discriminating between male and female bredsts not raise an equal protectissuebecause
men and women are not simliasituated when it comes to their breas$ge, e.gDef.’s Hr'g
Br., ECF No. 47 at 4. In other wordsprt Collins believes thelis a “real”’and constitutionally
significantdifference between male and female brealstsat 8.

Ondefendant’dirst argument| find that tie evidencé-ort Collinshas presenteabout
these governmentaiterestsamountdo little more than speculatiorf-or instance, during the
hearingdefendant calledssistant Police ChieferomeSchagemwhotestified that topless
females in public likelymight cause distractedriving and traffic issuethat disruptpublic order.
Thereare many things #t could potentially distract driverand disrupt traffic, bute
constitutional issue is whether there is such a threat to public order that it rise¢eteetiof an
important government interest. Frankly, without any significant evidence on thisljoi
skepticalthat itdoes. Rather it appearshatunderlyingFort Colins’s beliefthattopless females

areuniquely disrupte of public orderis the same negative stergpeabout female breasts that



discuss in more depthte—namely, that societgonsiderdemale breasts primarily abjects of
sexual desirgvhereas male breasts are not.

Nor hasFort Collinsprovided ay meaningful evidence that the mere sight of a female
breast endangers children. The female breast, after all, is one of tharfgstalchild seesOf
course, those are very young children, but children of any age might coma wooman
breastfeeding a child and see a naked breastndrehe suggests that they are harmethaty
experience.Indeed, public breastfeeding is permitted by Colorado [8eeC.R.S. § 25-6-302
(“A mother may breasfeed in any place she has a right to be.”). It seems, then, that children do
not need to be protected from the naked female breast itself but froragagvesocietal norms,
expectations, and stereotypes associated with it.

The City could have looked for such evidence. Both Denver and Botddexample,
have laws that permit what plaintiff@reseek, as do many other jurisdictions within Colorado
and around the country5eeECF No. 1 at 24. Presumably, these places have experiences and
evidence to share. But during the hearing, representatives of Fort Collinteddhmat they had
made no effort to contact either of theseghbpring cities or any other jurisdiction to see what
their experiences have been. Simply put, Fort Collins has not shown theélabartaw
permitting public exposure of female breasts would hasigraficantlynegativeimpacton the
public.

Frankly, even if this ordinance were not on the bdaksubt that women woulde
regularly walking through downtown Fort Collins with their breasts exposed, or pamadiogt
of elementary schools, or swimming topless in the public pool, as defendant cautionedgis duri

the hearing. As with many other legal behaviors, common sense and sensithatygelings of



others tells us that there is a time and a pfatteseems to me that the primary focus here is the
equalright of women to expose their breasts in public, not necessarily a plan to make it an
everyday, everywhere routine.

Throughout this case, Fort Collins has repeatedly pointed out that it is far from umique i
enacting laws that criminalize femaleand only females-who appear topless in publiees
e.g.,Ways v. City of Lincolm331 F.3d 596 (8th Cir. 2003) (Lincoln, NE ordinan€&jy of
Albuquergue v. Sach82 P.3d 24 (N.M. App. 2004) (Albuquerque, NM ordinance), and that
striking down the law would upset many Fort Collins residents. Unfortunately, tonyhs
littered with many forms of discrimination, including discrimination against womenthé
barriers have come down, one by one, some people were made uncomfortable. Ireyr syst
however, the Constitution prevails over popular sentim8et Lawrence v. Texd39 U.S.

558, 577 (2003) See also Craig v. Bored29 U.S. 190, 210 n.23 (1976) (disapproving of the
holding inGoesaert v. Cleary335 U.S. 464(1948), in which the Supreme Court earlier upheld a
Michigan lawthat barred women from bartending that was justified on the grounds that the sight
of female bartenders causaddral and social problerf)s

| turn next to the City’s second argument, essentially that there are inpbysical
differences between maledifemale breasts. Of course there are. The most obvious difference
is that female breasts have the potential to nourish children, whereas msie thoe@ot.Dr.
Tomi-Ann Roberts, the Chair of the Psychology Department at Colorado Collegeg destifie

preliminary injunction hearing that, aside from that difference, the sexeslarge part

2| do not address an entirely different subjeegulation of pornography. his Order does not restrict
Fort Collins’ ability to enforce other statutes that bar individuals fropogixg themselves indecently in
public. However,Fort Collins has produced moedibleevidence that the public display of a female
breast imecessarilypornographic.This order Bnply prohibits Fort Collins from punishing women, but
not men, for appearing in public topless absent any other unlawful behawiterar



similarly situated when it comes to their breasts. It would be naive, howevéisf@ourt not
to recognize that there are physical differences between male and female’bBasstshile
inherent physical differences can in some circumstances be a permissiblerdiffesréntial
treatmenty the governmenseeVirginia, 518 U.S. at 533hat is not the difference between the
sexes on which § 17-142 is based.
Rather,based on the present record, | find thatordinanceliscriminates against
women based on the generalized notion that, regardless of a woman'’s intent, the e{guwsure
breasts in public (or even in her private home if viewallthe public) is necessarily a
sexualized actThus, itperpetuates a stereotype engrained in our society that female breasts are
primarily objects of sexual desiwhereas male breasts are rfiegée, e.g., People v. Santorelli
600 N.E.2d 232, 237 (N.Y. 1992) (Titone, J. concurring) (acknowledging this perception and
remarking that it is “a suspect cultural artifact rooted in centuripsepiidice and bias toward
women”);see also Williams v. City of Fort Worth82 S.W.2d 290, 297 (Tex. App.—Fort Worth
1989) (noting “the concept that the breasts of female[s] . . . unlike their male corisierE
commonly associated with sexual arousal” but explaining that, in reality, tasiswpoint . . .
subject to reasonable dispute, depending on the sex and sexual orientation of the.viewer”)
At the hearingDr. Robertsa twentyfive-year veteran of researaito this issue,
testified thasuch astereotype is createadroughsexual objectificatiomf women Research, she
tells us,showsthat sexual objectification of womésads to negative cognitive, behavioral, and
emotional outcome®r bothwomenand men She opined thatexual objectification of the

female breast conbutes to higher rates of sexual assault and violence, as it tends to make

® The City informedhe Court, for example, thafter puberty “the tactile sensitivity of all areas of a
woman’s breasts is significantly greater than a man’s.” ECF No. 47 din@ (EiE. Robinson & R.V.
Short,Changes of breast sensitivity at puberty, during the mengtyaée, and at parturitionBritish

Medical Journal (1977) 1, 1188%). That is not the only physical difference between a typical male and
female breast.



younger and younger females appropriate sexual tar§etswas asked what socigbairpose
there was for viewing female breasts as segbpdcts Her response: “It serves the function of
keeping women in their place.”

At bottom this ordinance is based uppse dixit—the female breast is a sex object
because we say sohdt is, tre naked female breastdsenas disorderly or dangerous because
society, from Rnaissance paintings to Victoe&ecret commercialbas conflated female
breasts with genitalia and stereotyped them as slicl.irony is thaby forcing women to cover
up their bodies, society has made naked women'’s breasts something to see.

Admittedly, other courts that have confronted laws similar to 8 17-142 have supported
either @ both d Fort Collins’arguments See, e.gHang On, Inc. v. City of Arlingtqré5 F.3d
1248, 1257 (5th Cir. 199%)Courts need no evidence to prove self-evident truths about the
human condition—such as water is wet. The district court caectly concluded that
Arlington’s definition of nudity{to exclude male breastdjd not discriminate against women
solely on the basis of gend®r.Buzzetti v. City of N.YNo. 96 CIV. 7764 (JSM), 1997 WL
164284, at *4 (S.D.N.Y. Apr. 8, 1997@ff'd, 140 F.3d 134 (2d Cir. 1998)Rightly or wrongly;
our society continues to recognize a fundamental difference between the male aad femal
breast.”) (emphasis added)plbert v. City of Memphj$68 F. Supp. 1285, 1290 (W.D. Tenn.
1983) (“In our culture for the purpose of this type of ordinarjbarring public female
toplessness at beaches], female breasts are a justifiable basgefateibased classification.”)
(emphasis added) respecthose courts antheir decisions. Reasonable minds can differ.

But | do notaccept the notigrassome of those courts hatkatwe should continela
stereotypical distinction “rightly or wrongly,” or that somethjpagses constitutional muster

because it has historically been a part of “our culture.” We would not say dhalty or



wrongly, we should continu® recognize a fundamental differencetween the ability of males
and females to serve on jurieSee J.E.B511 U.S. at 127. Or between male and female estate
administrators.See Reed v. Reeth4 U.S. 71 (1971). Or between military cad&se
Virginia, 518 U.S. at 515. Or betwetre ability of males and females to practice law.
Bradwell v. People of State of JIB3 U.S. 130 (1872)Nor should we here.

After much thought, | have concluded that going out on this lonely linfteisght thing
to do. | have no more right to fall back on “the way we have always done it” than others who
have reassessed their thinkirfgeeFrontiero v. RichardsaM11 U.S. 677, 685 (1978)As a
result of notions such as [women should occupy the ‘domestic sphere’ whereas men should
occupy ‘civil life’], our statute books gradually became laden with gross, stereotyped distinctions
between the sexg$. | find that plaintiffs have put forward a convincing case that § 17-142 is
based on an impermissible gender stereotype that results in a form of lgaseler-
discrimination. | therefore concludthat plaintiffs have demonstrated a strong likelihood that
they will succeed at the permanent injunction tnastablishng that § 17142 as enacted
violates theEqual Protection Clause of the United States Constitdtion.

B. Factor Two: Irreparablelnjury to the M ovant.

One might ask, how can there be an irreparable injury if plaintiffs are prohibiied unt

final trial on the merits from doing what they haxeen unable to do for centurieheshort

* Plaintiffs also argue that the Fort Collins ordinance violate&thel Rights Amendment of the
Colorado Constitution. That Amendment reads: “Equality of rights undeashsHall not be denied or
abridged by the state of Colorado or any of its political subdivisions on accaex.bfColo. Const. art.
II, 8 29. Urder the Equal Rights Amendment “legislative classifications based solely on sexusl st
must receive the closest judicial scrutinypeople v. Greerbl14 P.2d 769, 770 (Colo. 1973) (citing
Frontiero, 411 U.S. 677 (1973Reed v. Reedl04 U.S. 71 (197))see also People v. Salin&b1 P.2d
703, 706 (Colo. 1976) (“[The Colorado Equal Rights Amendment] prohibits unequaldr¢dtased
exclusively on the circumstance of sex, social stereotypes connected with geddailturally induced
dissimilarities”). However, because | have concluded that the ordinance violates the fedaraltaonms
I need not reach or decide the state constitutional issue. That determinagisinéstio the Colorado
courts.
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answer is that any infringement of one’s constitutional rigiftets an irreparable injurySee

Elrod v. Burns 427 U.S. 347, 373 (1976) (holding that the denial of a constitutionalfoght

even minimal periods of timenquestionably constitutes irreparable injfiiryAdams By &

Through Adams v. Bake®19 F. Supp. 1496, 1505 (D. Kan. 1996) (finding that a plaintiff had
demonstrated irreparable injury where her school refused to allow her to joirefteng team
because of thafijury inherent in a denial dthe] constitutional right[]” to equal protectiorngge
also11A Charles Alan Wright et al., Federal Practice and Procedure § 2948.1 (3d ed. 2014)
(“When an alleged deprivation of a constitutional right is involved . . . most courts hold that no
further showing of irreparable injury is necessary.”) (foaaamitted)Awad v. Ziriax 670

F.3d 1111, 1131 (10th Cir. 201@ame)Battle v. Mun. Hous. Auth. for City of Yonke38

F.R.D. 423, 429 (S.D.N.Y. 197{)Whenever constitutional rights as basic as those here asserted
are deniedi.e. equal protectioneach day’s damage is irreparable.”)

C. Factor Three: Balance of Injuries.

Similarly, | find the balance of injuries weigkgongly in plaintiffs’ favor. As discussed
above,any timethe government denies a persooonstitutionatight or protection, that person’s
injury is serious. See, e.gElrod, 427 U.S.at373. By comparison, the injury to defendant
minimal. Defendant contends thatanyinhabitants of Fort Collins do not approve of allowing
topless females in publicSeeECF No. 19 at 280. Acknowledging that for many people
prohibiting females to be topless in pubimainsa significantissueof personal morality, find
thatsuch concernare outweighed by the wstitutional rights of othersSeel1A Charles Alan
Wright et al., FederdPractice and Procedure 8§ 2948[2V] hen plaintiff is claiming the loss of
a constitutional right, courts commonly rule that even a temporary loss outweighsrm to

defendant and that a preliminary injunction should isFje
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D. Factor Four: Public Interest.

Finally, with respect to whether this preliminary injunction is in the public intereste
that, as many courts hat@ explained;it is always in the public interest fwrevent the
violation of a party’sonstitutional rights.”See e.g, ConnectiorDistrib., Co. v. Renol54 F.3d
281, 288 (6th Cir. 1998First Amendment)Strawser v. Strangd4 F. Supp. 3d 1206, 1210
(S.D. Ala. 2015) (Fourteenth Amendment). THugd the fourth factoalsoweighsin
plaintiffs’ favor.

CONCLUSION AND ORDER

Findingthat dl four factorsweighin plaintiffs’ favor, and having applied the extra
scrutiny that an injunction of this type requires, | gqaatntiffs’ motion for a preliminary
injunction. ECF No. 2. Pending a final trial on plaintiffs’ request for a permanenttign, or
other resolution, the Court enjoins the City of Fort Collins from enforcing 8§ 1{G)LdPthe
Fort Collins Municipal Code or Ordinance No. 1i84he extent that prohibitswomen, but not
men from knowingly exposingheir breasts in public.

DATED this22nd day ofFebruary 2017.

BY THE COURT:

Fabsptomn

R. Brooke Jackson
United States District Judge
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