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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 16€v-01339NYW
ROY MEDINA,
Plaintiff,
V.
NANCY A. BERRYHILL,!

Defendant.

MEMORANDUM OPINION AND ORDER

Magistrate Judge Nina Y. Wang

This civil actionarisesunderTitles Il and XVI of the Social Security Act (“Act”), 42
U.S.C. 88401-33and 138283(c) for review of the Commissioner of Social Security's
(“Commissioner” or “Defendant™jinal decision denying PlaintifRoy Medina’s(“Plaintiff’ or
“Mr. Medina’) application for Disability Insurance Benefits (“DIBAnd Supplemental Security
Income (“SSI”) Pursuant to the Order of Reference dated May 4, BEY,? this civil action
was referred tehis Magistrate Judge fa decision on the meritsSee28 U.SC. § 636(c) Fed.

R. Civ. P. 73; D.C.COLO.LCivR 72.2After caefully considering Plaintif§ Opening Brief

! This action was originally filed against Carolyn Colvin, as Commissionéreofocial Security
Administration. Commissioner Berryhill succeeded Commissioner Coksn Acting
Commissioner of the Social Security Administration on January 23, 2017. Rutsudnle
25(d) of the Federal Rules of Civil Procedure, this court automatically substiAdting
Commissioner Berryhill as Defendant in this matter.

2 For consistency and ease of reference, this Order utilizes the docket nusijpeedaby the
Electronic Court Filing (“ECF”) system for its citations to the court, filsing the convention
[#_ ] For the Administrative Record, the court referEeoF docket number, bube page
number associated with the Record, which is found in the bottdrizh@nd corner of the page.
For documents outside of the Administrative Record, the court refers to the EK&F domber
and the page number assigned mtibp header by the ECF system.
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[#13] and Defendant’s Response Brigfl4], the entire case file, the@dministrativeRecord, and
the applicable case lathis courtrespectfulyAFFIRMS the Commissioer's decision.

PROCEDURAL HISTORY

This case arises from Plaintiffgpplicatiors for DIB and SSlprotectively filed onor
aboutJanuary 30, 2013 [#10-2at11; #103 at 46-47; #105 at 113, 12D Mr. Medina dropped
out of high school irthe eleventh gradehe never receivedis General Education Diploma
(“GED”), and took special education classeSee[#10-2 at 33; #1638 at 52, 65]. Plaintiff
allegesthat he became disabled danuary 20, 201due toarthritis in his hads and knees, a
“bad back and fegt sleep apnea, head injuries, memory problems/cognitive issugigarning
disabilities See[#10-2 at 11;#106 at 142, 14 Mr. Medinawas brty-eight at the date of
onset of his claimed disability.

The Colorado Dgartment of Human Services denied Plaintiff's application
administratively orAugust 27, 2013Sed#10-2 at 11; #10-3 at 46-47, 59, 72; #10-4 at 74]. Mr.
Medinatimely filed a request for a hearing before an Administrative Law Judge ()/Adn)
Septembe 16, 2013. See[#104 at80]. ALJ Earl W. Shaffer(the “ALJ"”) held a hearing on
August 6, 2014. [#0-2 at 11, 25; #14 at 88]. At the hearingMr. Medinaproceeded through
counsel, andhe ALJ received testimony from Plaintifind Vocation Expert (“VE”) Martin
Rauer Sed#10-2 at 11, 28, 40].

During the August 6 hearing, Plaintiff testified that herently resides with a friend
because his back issues prohibitn from working. [#102 at 28]. Plaintiff stated that he last
worked in or around 2010, “doing concrete work, laborer, [and] construction” with his stepdad.

[Id. at 31]. However, Plaintiff's back and knee issues, as well as his head prpimbited him

® The Application Summaries for Disability Insurance Benefits angp®&mental Security
Income list a date of February 21, 2013, instead of January 30, 2018 Et1113, 120], but the
date of application used by the ALJ in the operative decision is January 30, 2013 [#10-2 at 11].
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for working any longer. Ifl.]. Mr. Medina also testified thatntil approximately 40 days prior
to the hearing, he was an alcoheldrinking approximately “20 beers a day;” however, Plaintiff
did not attribute his alcoholism to his inability to workd.[at 30, 31-32].

Plaintiff attempted thredays of work in or around 2012, but he had to cease working
becausef his back, and even had to go the hospital for his path.af 32]. When asked what
causes him the “most trouble day to day,” Plaintiff testified that it was lik Adad knee
problems. |d. at 33]. Plaintiff explained that he had a pinched nerve in his back, causing pain in
his back and down his legs, but that his doctor did not want to perform surgergt 3334].

Mr. Medina also testified that he experienced headaches once every two to three days,
caused bya past head injury. I§l. at 34]. Plaintiff stated that the headaches last approximately
20-30 minutes, and that he must lay down with a wet rag on his forehead to alleviate his
discomfort—he cannot be upright during a headaclte.af 35].

Regarding his physical limitations, Plaintiff testified tlnet could lift only 10 pounds
before his back and knees began to huid.].[ Plaintiff also testified that he could only be on
his feet {.e., walking or standing) for 20 minutes, because he stumbles when he walks and
standing causes painld[at 36]. Similarly, Plaintiff can sit for only 20 minutes before having to
stand due to pain.Id.]. In addition, Plaintiff testified that he had difficulties bending at the
waist, stooping, squatting, and crouchbegause of his back and kneéisl.].

For his pain, Plaintiff testified that he takes Percocet every 6 hours, eveyf dagy
week, and that this helps ease the pain somewhkt. af 37]. Plaintiff also uses other
conservave methods of treatment, including ice and heat, and some physical therapy for his
pain. [d. at 3%38]. Plaintiff testified that his treating physicianDs. Christine Connolly. If.

at 38].



Regarding his cognitive functionality, Plaintiff testifidgtht he has memory problems and
forgets names and addressesld.]] Further, Plaintiff testified that he has difficulties
comprehending things he reads, that his mother reads things to him because he does not
understand them, and that he has issues with concentraktbrat $340]. Plaintiff stated that
he consistently struggled with comprehending things since he was young, Huttestrinis
worsening cognitive issues to a head injury he sustained in or around 1@97. [

A VE also testified at theearing. The VE testified that Plaintiff's past work included a
construction workera specific vocational preparation (“SVP'level 4 heavy exertion job; a
lunch cook® SVP level4 medium exertion job; an irrigation workea SVP level5 medium
exertian job; and a rotary derrick helper, SVP levédiehvyexertion job.Seg#10-2at42].

The ALJ then posited thelfowing hypothetical to the VE:assuming a person of the
same age, education, and vocational history as Mr. Medina, could such an mldpedorm
any of Mr. Medina’s prior work with the following limitations: (1) performingysémiskilled,
light work; (2) standing, sitting, and walking only 6 out of ahdirwork day; (3) pushing and
pulling with upper and lower extremities at a ligixertional level; (4) no climbing of ladders,
ropes, or scaffolds; (5) occasional climbing of stairs and ramps; (6) ocdabmiaacing,

stooping, kneeling, crawling, and crouching; and (7) avoiding concentrated exposureroeex

* SVP refers to the “time required ke typical worker to learn the techniques, acquire the
information, and develop the facility needed for average performance in aspaeifiorker
situation.” Vigil v. Colvin 805 F.3d 1199, 1201 n.2 (10th Cir. 2015) (citing Dictionary of
Occupational Tiles, App. C, Sec. Il (4th ed., revised 1991); 1991 WL 688702 (G.P.O.). The
higher the SVP level, the longer time is needed to acquire the skills nedesgarform the job.
Jeffrey S. Wolfe and Lisa B. Prosz&lqQCIAL SECURITY DISABILITY AND THE LEGAL PROFESSION

163 (Fig. 108) (2003). SVP level -3 is associated with serskilled work.
https://www.ssa.gov/OP_Home/rulings/di/02/SSR2000-04-di-02.html.

® Originally, the VE testified that Plaintiff's past employment was a cook, SV Femedium

exertion [#102 at 42]; however, upon further examination by the ALJ, the \(Elassified

Plaintiff's past work experience as a lunch cook with a different SVP artianal requirement.
Sedid. at 4243].



cold, vibrations, and unprotected heights and manufacturing machindrat 4344]. The VE
respondedhat such an individual could perform only Mr. Medina’s previous work as a lunch
cook. [d. at 44]. The ALJ also asked if any additional jobs existed in the national economy for
an individual with the limitations set forth in the above hypothetiddl]. [The VE testified that
the light exertion jobs of small product assembler, SVP leviet&ien helper, SVP level 2; and
newspaper carrier, SVP level &l existed in significant numbers in Colorado as well as
nationally. [d. at 4445]. The VE continued that his testimony was consistent with the
Dictionary of Occupational Titles (“DOT”) ahits companion publicationsid| at 45.

On August 15, 2014the ALJissued a decision finding MMedinanot disabled under
the Act [#10-2 at 2]. Plaintiff requested Appeals Council reviewtbé ALJs decision[id. at
7], which the Appeals Councdenied, renderinghe ALJ’s decision the final decision of the
Commissioer. [Id. at 1-3]. Plaintiff sought judicial review of the Commissioner’s final
decision in the United States District Court for the District of ColoradaJume 3, 2016,
invoking this court’sjurisdiction to review the Commissioner’s final decisiomder42 U.S.C
8§ 1383(c)(3).

STANDARD OF REVIEW

In reviewing the Commissioner final decision, the court is limited to determining
whether the decision adheres to applicable legal standards and is supported &ytigubst
evidence in the record as a wholerna v. Chaterl01 F.3d 631, 632 (10th Cir. 1996) (citation
omitted); acoord Thompson v. Sullivar®87 F.2d 1482, 1487 (10th Cir. 1993)I] f the ALJ
failed to apply the correct legal test, there is a ground for reversal eparaflack of substantial
evidence.”(internal citation omitted) The court may not reverse an ALJ simply becase

may have reached a different result based on the record; the question insteathés there is



substantial evidence showing that the ALJ was justifidaendecision. SeeEllison v. Sullivan,
929 F.2d 534, 536 (10th Cir. 1990)Substantial evidence is more than a mere scintilla and is
such relevant evidence as a reasonable mind might accept as adequate to sopgbrsian.”
Flaherty v. Astrue515 F.3d 1067, 1070 (10th Cir. 20Qif)ternal citaion omitted). However,
“[e]vidence is not substantial if it is overwhelmed by other evidence in tloedrec constitutes
mere conclusion.Musgrave v. Sullivarf66 F.2d 1371, 1374 (10th Cir. 199®)ternal citation
omitted) The courtmay not “reweighthe evidence or retry the case,” but must “meticulously
examine the record as a whole, including anything that mdgraut or detract from the Als)’
findings in order to determine if the substantiality test has been rRkttierty,515 F.3d at 1070
(internal citation omitted).

ANALYSIS
l. The ALJ's Decision

An individual is eligible for DIB benefits under the Act if he is insured, has rahatt
retirement age, has filed an application for DIB, and is under a disadmslitlefined in the Act.
42 U.S.C. 8§ 423(a)(1). Supplemental Security Income is available to an individuaiswho
financially eligible, files an application for SSI, and is disabled asei@fin the Act. 42 U.S.C.
§ 1382. An individual is determined to be under a disability only if his “physical or mental
impairment or impairments are ofich severity that he is not only unable to do his previous
work but cannot, considering his age, education, and work experience, engage in any other kind
of substantial gainful work which exists in the national economy. . . .” 42 U.S.C. § 423(d)(2)(A)
The disabling impairment must last, or be expected to last, for at least 12 conseuuiihes.
See Barnhart v. Waltob35 U.S. 212, 2345 (2002). Additionally, the claimant must prove he

was disabled prior to his date last insur&thherty, 515 F.3d at 1069.



The Commissioner has developed a-ftep evaluation process for determining whether
a claimant is disabled under the Act. 20 C.F.R. § 404.1520(a)(4%eE also Williams v.
Bowen 844 F.2d 748, 7582 (10th Cir. 1988) (describing the five stem detail). “If a
determination can be made at any of the steps that a claimant is or is not disabledioav
under a subsequent step is not necess&illiams 844 F.2dat 750. Step one determines
whether the claimant is engaged in substantiatfgiaactivity; if so, disability benefits are
denied. Id. Step two considers “whether the claimant has a medically severe impairment or
combination of impairments,” as governed by the Secretary’s severityatieggl Id.; see also
20 C.F.R. § 404.15%6). If the claimant is unable to show that his impairments would have
more than a minimal effect on his ability to do basic work activities, he is not eligible for
disability benefits. If, however, the claimant presents medicalepea& and makes thee
minimisshowing of medical severity, the decision maker proceeds to step thMidams, 844
F.2d at 750. Step three “determines whether the impairment is equivalent toconarober of
listed impairments that the Secretary acknowledges are so s&vere preclude substantial
gainful activity,” pursuant to 20 C.F.R. 8§ 404.1520(dd. At step four of the evaluation
process, the ALJ must determine a claimant’s Residual Functional Capacit@”};R¥#hich
defines what the claimant is still “functiohalcapable of doing on a regular and continuing
basis, despite his impairments: the claimant’s maximum sustained work capgabiliijiams
844 F.2d at 751. The ALJ compares the RFC to the claimant’s past relevant wanaoree
whether the claimant can resume such w@keBarnes v. Colvin614 F. App’x 940, 943 (10th
Cir. 2015) ¢itation omitted). “The claimant bears the burden of proof through step four of the

analysis.” Neilsonv. Sullivan 992 F.2d 1118, 1120 (10th Cir. 1993).



At step five, the burden shifts to the Commissioner to show that a claimant cammperf
work that exists in the national economy, taking into account the claimant’s RE@dagation,
and work experienc®. Neilson 992 F.2d at 1120. The Commissioner can meet her burden by
the testimony of a vocational expertackett v. Apfel180 F.3d 1094, 10989, 1101 (9th Cir.
1999).

The ALJ foundthat Mr. Medinawas insured for DIB and SShroughDecember 31
2013 [#10-2 at 13]. Next, following the fivstep evaluation process, the ALJ determined that
Plaintiff had not engaged in substantial gainful activity sinisealleged onset date dfanuary
20, 2011 [ld.]. At step two, the ALJ determineblr. Medina had the followingsevere
impairments: degenerative changes of the lumbar and cervical spine, osteoarthritis of the knees,
obesity, and cognitive disordefld. at 1314]. At step three, the ALJ determined tird&intiff
did not have an impairment or combination of impeants that meets or medically equals the
severity of one of the listechpairments in Title 20, Chapter Ill, Part 404, Subpart P, Appendix 1
(20 C.F.R. 8804.1520(d), 404.1525, 404.1526]Id. at 14-15]. The ALJ determined that
Plaintiff had theresidual functional capacity (“RFC”) to perform unskilled, SVP level 2 light
work subject to several limitationgl[ at 1519], and, at step fouconcludedthat Mr. Medina

was unable to performany of his past relevant work[id. at 19]. At step five, onsidering

®«A claimant's RFC to do work is what the claimastill functionally capable of doing on a
regular and continuing basis, despite his impairments: the claimant’s maximumeslistaitk
capability. The decision maker first determines the type of work, based on physicabexerti
(strength) requirements, that the claimant has the RFC to perfarthis context, work existing

in the economy is classified as sedentary, light, medium, heavy, and very Heaggiermine
the claimant’'s RFC category,the decision maker assesses a claimant’'s physical abilities and,
consequently, takes into account the claimant’s exertional limitations (i.e., limgationeeting
the strength requirements of work)illiams, 844 F.2d at 7552. However, ifa claimant
suffers from both exertional and nonexertional limaa§ the decision maker must alsonsider
“all relevant facts to determine whether the clainsantork capability is further diminished in
terms of jobs contraindicated by nonexertional limitatibrid.



Plaintiff's age, education, work experience, and RFC, the ALJ fthatdhere are jobs that exist
in significant numbers in the national economy laintiff can perform. Id. at20].

On appeal, Mr. Medina raises foissues withthe ALJ’s decision: (1) the ALJ’s
improper rejection of Dr. Connolly’s restrictions; (2) the ALJ's impropeseasment of
Plaintiff's physical limitations; (3) the ALJ’s improper assessment of Plaintifégdibility; and
(4) the ALJ’s improper assessment of the limitations posed by Plaintiffsitpbe#13 at 4].
The court considers these challenges below.

Il. The RFC Assessment

In formulating aRFC assessmerthe ALJ must consider the combined effect of all of the
claimant’s medically determinablepairments, including the severe and 13enere. See Wells
v. Colvin 727 F.3d 1061, 1065 (10th Cir. 2013); 20 C.F.R04.1529(a); SSR 98p. A
claimant’'s RFC is the most work tletaimant can perform, not the least. 20 C.F.R. § 404.1545;
SSR 8310. The ALJ's RFC assessment must be consistent with the record as a whole and
supprted by substantial evidenc&ee generally Howard v. Barnhar379 F.3d 945, 947 (10th
Cir. 2004); SSR 8-8p. If it is, the courwill not reversehe ALJ’s decision even iit could have
reached a different conclusiorkllison, 929 F.2d at 536.Again, the reviewing court may not
“reweigh or retry the case.Flaherty, 515 F.3d at 1070.

Here, the ALJ concluded that Plaintiff had the RFC to,

perform light work as defined in 20 CFR 404.1567(b) and 416.967(b) except that

the claimant can stand, walk, and sit for 6 out of 8 hours each day; can push and

pull with the upper and lower extremities within the exertional range of light

work; cannot climb ladders, ropes, or scaffolds; can occasionally climb stdirs a

ramps; can occasionally balance, stoop, kneel, crouch, and crawl; must avoid

concentrated exposure to extreme cold, vibrations, and hazards such as
unprotected heights and unprotected mastufang machinery; and is limited to

unskilled work with an svp of 2.

[#10-2 at 15]. Plaintiff challenges the ALJ's RFC assessment on several grounds.



A. Weighing the Opinion Medical Evidence

In assessing a claimant's RFC, the ALJ must address medical source opinions.
Generally, the opinion of a treating source is entitled to controlling waighbng as it is
“well-supported by medically acceptable clinical and laboratory diagnostic geelsnand is not
inconsistent with other substantial evidence in [the] case record.C.RB §416.927(%(2).
See als®0 C.F.R. 8§ 404.1527(b), (d;acheco v. Colvin83 F. Supp. 3d 1157, 1161 (D. Colo.
2015). The ALJ is required to apply the followifagtors when she declines to give the treating
source’s opinion controlling weight:

(2) the length of the treatment relationship and the frequency of examination; (2)

the nature and extent of the treatment relationship, including the treatment

provided ad the kind of examination or testing performed; (3 ttegree to

which the physiciars opinion is supported by relevant evidence; (4) consistency

between the opinion and the record as a whole; (5) whether or not the physician is

a specialist in the aregpan which an opinion is rendered; and (6) other factors

brought to the ALJ’s attention which tend to support or contradict the opinion.
Drapeau v. Massanark55 F.3d 1211, 1213 (10th Cir. 2001) (citing QF.R
8 416.927(X2)(i)-(ii), (c)(3)-(c)(6)). See als®?0 C.F.R. § 404.1527(c). In all cases, an ALJ
must “give good reasons in [the] notice of determination or decision” for tlghtressigned to a
treating physiciars opinion. 20 C.F.R. 8§ 404.1527(c)(2); 20 C.F.R. 8§ 416.927(c)(®e
alsoWatkns v. Barnhart 350 F.3d 1297, 1300 (10th Cir. 2003) (cit8$R 96-2p,1996 WL
374188, at *5Doyal v. Barnhart331 F.3d 758, 762 (10th Cir. 2003)]l]f the ALJ rejects the
opinion completely, he must then give ‘specific, legitimate reasons’ for doirigiWatkins 350
F.3d at 1300ifternal quotations and citations omitted).

First, Mr. Medina challenges the ALJ’s decision to give the opinion of Dr. Clyrliité

weight. [#13 at 7]. Specifically, Plaintiff argues that the ALJ’s proffeeadandor rejecting

Dr. Connolly’s opinion are erroneous andt supported by substantial evidencéd.gt 812].
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Defendant responds that the ALJ found many inconsistencies between Dr. Commglbsgion
of severe physical limitations and the objeetmedcal evidence, and that Plaintiff improperly
requests that this court reweigh the evidence. [#149atl214]. Plaintiff maintains, however,
that objective medical evidence supports Dr. Connolly’s restrictions; thus, sidlstardence
does not suppothe ALJ’s reasons for rejecting g®restrictions [#17 at 1-7].

Dr. Connollyindicated on a RFC assessment fdirat Mr. Medina could lift only 10
pounds for up to onthird of an 8hour workday. [#1@ at 315]. Dr. Connolly alsnotedthat
Plantiff could sit for only 20 minutes at a time, and could sit for only 3 hours out ofreoui8
workday [Id.]. Similarly, Dr. Connolly reported that Plaintiff's back issues intedewith his
ability to walk and stand, that Plaintiff could be on lstffor less than 30 minutes at a time, and
that he could be on his feet for onlyd3hours per $our workday. I[d.]. Lastly, Dr. Connolly
opined that Plaintiff could rarely stoop, squat, kneel, or crawl; that he neededitavhefor 90
minutes everyl hours or so; and that his impairments have been this severe since BOB2. |
316]. Accordingly, Dr. Connolly completed a “M&dform” indicating that Plaintiff was
disabled. Id. at 318-19].

The ALJ, however, gave Dr. Connolly’s opinions littkeight, despite his conclusion that
Dr. Connolly was Plaintiff's treating physician and treated Plaintiffaoregular basis since
January 2013 (after the alleged oresed date last insured[#10-2 at 18]. This was because Dr.
Connolly’s opinions were “not consistent with her own exam findings or the exam findings of
the consultative examiner [Dr. Mark Osborne]”; “[n]or [were] they consistdht thhe objective
diagnostic evidence, which shows no evidence of radiculopathy and only mild to moderate
degerrative changes of the lumbar spine”; nor were her opinions “clearly explained or

persuasively reasoned.1d[]. Plaintiff challenges each of these reasons.
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To start while acknowledging that the ALJ concluded tbeweral objective findings may
accountfor Plaintiff's knee, neck, and back pain, Mr. Medina contends that there is no evidence
to suggest that Dr. Connolly’s opinions were inconsistent with her exam findigg8.atf 17
18]. Relatedly, Mr. Medina avers that the ALJ improperly focused onddative results of the
EMG test in discrediting Dr. Connolly’s opinions; however, the majority of the tbgec
evidence cited by the ALJ supports Dr. Connolly’s restrictiond. gt 1920]. However, the
ALJ also considered the objective medical evidence, including Dr. Connolly’s énetatrates,
which did not support severe restrictions on Plaintiff's physical functignafiee[#10-2 at 17].
Specifically, the ALJ considered hospital records from Keefe Memorial tbsgated January
29, 2013 to March 25, 2014.d[ at 17; #1068 at 229303]. As the ALJ noted, these records,
while corroborating a degree of physical limitations, did not unequivocally supporétbess
restrictions imposed by Dr. Connolly. For example, several treatmerst anodlexams reported
negative straight leg raise tests; normal range of motion in Plaintiff's loaek &nd knees;
normal gait and ambulation; normal sensation; normal reflexes; normal strength of all
extremities; and no evidence of any herniated diSke, a., [#108 at 22930, 23132, 233,

236, 238, 240, 242, 252, 256, 259, 266, 268, 274, 277, 283, 289, 293, 295, 301]. Further, the
court respectfully concludes that the ALJ did not rely solely on the ned&tié& test results in
concluding that Dr. Connolly restrictions werénconsistent with her own fimags or the record

as a whole; rather, this was but one reason in reathismgonclusion. Thus, because the record
could support a finding that Plaintiff had severe physical restrictions or a findihgubla
restrictions were not as severe as alleged, the Alak “entitled to resolve such evidentiary

conflicts and did s6. Allman v. Colvin 813 F.3d 1326, 1333 (10th Cir. 2016).
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Next, Plaintiff argues thathe inconsistencies between Dr. Connolly’s @&dOsborne’s
opinions actually corroborates Dr. Connolly’s severe restrictions given thail thdiscredited
Dr. Osborne’s opinion that Plaintiff had no physical limitationisl. §t 1819]. While true that
the ALJ discredited Dr. Osborne’s opinionsattiMr. Medina had no physical limitations,
remainsthe ALJ’s responsibility to resolve any conflicts between the two playsicopinions.
SeeSmith v. Colvin821 F.3d 1264, 1268 (10th Cir. 2016here, the ALMid just that See
[#10-2 at 1819]. The ALJ explained that Dr. Osborne’s opinion was entitled to limited weight
because it was rendered after a single exam, while other providers whoteadfra history of
treating Mr. Medina (like Dr. Connolly) reported a greater degrgggs$ical limitdion than Dr.
Osborne. Id.]. And, although the ALJ discredited Dr. Osborne’s opinittis fact alone does
not support Mr. Medina’s argument that the ALJ was required to accept Dr. Connoligie se
restrictions, and the court concludes that the ALJhdiderr by picking a middle ground without
adopting either opinion.Thurston v. ColvinNo. 151378SAC, 2016 WL 6905901, at *5 (D.
Kan. Nov. 22, 2016§“Based on the . . . conflicting medical and medical opinion evidence, the
courtfinds no clear erroin the ALJ’s evaluation of the medical evidence or in the'AIRFC
findings. The court will not reweigh the eviderige.

Lastly, Plaintiff argues that the ALJ should have considered Dr. Connolly’s opinions in
conjunction with herown treatment notes a@nexams or, at the least, the ALJ should have
“recontacted [Dr. Connolly] for clarification before rejecting her opitdio [Id. at 2021].
Typically, an ALJ must consider a treating physician’s opinions as a wita|e¢hrough hospital
records, laboratory tests, and medical treatment néfidigams v. Bowen844 F.2d 748, 7589
(10th Cir. 1988)andthe court concludes that the Apdoperlydid so here.This is because, as

discussedsuprg the ALJ specifically found inconsistencies between Dr. Connolly’s opinions,
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her treatment notes, atite objective medical evidenes a whole. As mentioned, tA&J was
responsible for resolving those inconsistenciéiman 813 F.3dat 1333 Similarly, the ALJ
was not required to recontact Dr. Connolly for clarification on her opinions; this dutygsred
only upon a finding that the information the treating physician provisl&dadequate.” White
v. Barnhart 287 F.3d 903, 908 (10th Cir. 2001). Here, the ALJ concluded that Dr. Cpdiubll
not clearly explain or persuasively reason her opinions, given the inconsisteiticidsewecord
as a whole. [#1@ at 18]. The ALJ did not conclude, however, that Dr. Connolly’s treatment
notes were too inadequate to form an opinib@iven thenature and limits of our review, and
given as well the detailed reasons offered by the ALJ for rejectingcbnnolly’s] opinion, we
do not seconduess his decisioh. White 287 F.3d at 909 (holding that the ALJ did not err in
discrediting the plaintffs treating physician’s opinions where the ALJ concluded that the
treating physician failed to explain the inconsistencies between the restrichegonal
assessment and the negative diagadstst results)see alsoWward v. Berryhil] No. 16CV-
00820-RBJ, 2017 WL 1324895, at *3 (D. Colo. Apr. 7, 2017).

B. The ALJ's RFC Assessment

Second, Mr. Medina asserts that substantial evidence does not support the ALJ's RFC
assessment that Plaintiff can perform light work with certain postural limitatioris3 af#22;
#17 at 7]. Mr. Medina contends that, because the record contained conflicting medical evidence,
the ALJ was required to retain an expert to assist him in interpretingvidanee. [#13 at 23
24; #17 at 8]. According to Plaintiff, without an exp the ALJ impermissibly substituted his
own lay opinion for that of a treating physician [#13 at 25], and impermissibly consideyed onl

negative exam findings that supported his RFC assessment, [#17 at 8]. Defespandls that
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the ALJ properly explained how he determined Plaintiff's RFC, based on the evafeecerd.
[#14 at 14]. The court respectfully agrees with Defendant.

In crafting Plaintiff's RFC, the ALJ considered Mr. Medina’s testimony at the August 6
hearing, the objective medical evidence (including positive and negative examg$diir.
Medina’s treatment history, and the medical source opini@ee[#10-2 at 1619]. Reyarding
the objective medical evidence, the ALJ began with a summation of several dagrasts
performed between December 2007 and April 2014. These included a December 2007 MRI of
the lumbar spine that revealed mild-B2central canal stenosis and moderate left foraminal
narrowing; January 2013 -Mays of (1) the knees that revealed osteoarthritis of the
femoropatellar joint, (2) the cervical spine that revealed arthritic chamgles facet joint, T23,
and (3) the lumbar spinthat revealed findingsonsistent with diffuse idiopathic sclerosing
hypostasis; August 2013-days of the lumbar spine that revealed mild scoliosis and moderate
lumbar spondylosis; an October 2013 MRI of the lumbar spine that revealed some aread of spi
stenosis; a FebruaB014 MRI of the lumbar spine that revealed borderline stenosis-ataln2i
L3-4 with mild disc bulging at multiple levels; and an April 2014 EMG test that revealed no
abnormalities in Plaintiff's lower extremities. [#P0at 1617; #107; #108]. Additionally, the
ALJ considered Mr. Medina’s exam results that revealed paravertebral tesdefribs lower
back, limited range of motion in the lower back and knees, and some positive s&gighisé
tests. [#1 at 17]. Thoughrecognizing that this evidence is “indicative of some amount of
difficulty lifting and carrying heavy object or engaging in frequentyoas activities[,]” the ALJ
also found that the objective medical evidence contained several negative exsrihrasdid

not corroborate theevere physical limitations allegedd.].
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To start the decision to retain a medical expert is within the ALJ’s discreti®ee20
C.F.R. 8§ 404.1529(b). Howevean ALJ may not substitutas judgment for that of a medical
sourcebased on the ALJ’s conclusion that Plaintiffs complaints are not crediBke e.g.
Williams v. Colvin No. 13CV-1423MSK, 2015 WL 4237593, at *10 (D. Colo. July 14, 2015)
(collecting cases) (quotingaldez v. Barnhart62 F. App’x 838, 842 (10th Cir. 2003gccod
Neydavoud v. Astry@&30 F. Supp. 2d 907, 913 (C.D. Cal. 2011) (“The ALJ is not allowed to use
his own medical judgment in lieu of that of a medical expériternal brackets, quotations, and
citation omitted)). Nor may an ALJ reject a treating sousc@pinions based on her own
speculation or lay opinionSee McGoffin v. Barnhgr288 F.3d 1248, 1252 (10th Cir. 2002)
(quotations and citation omitted). Herewever the ALJ committed no such errbrRather, as
discussedupra the ALJ proffered an adequate explanation for rejecting Dr. Connolly’s opinion,
and determined Plaintiffs RFC based on the evidence of re@ed.Mullins v. Comm’r of Soc.
Sec, No. 1:15CV-104, 2015 WL 9854828, at *8 (S.D. Ohio Dec. 21, 201Ah (AL J does not
improperly assume the role of a medical expert by weighing the medical anthedical
evidence before rending an RFC findingriternal quotations and citation omitted)rurther,
the court respectfully concludes that the ALJ did not ernisrireting the conflicting evidence
despite Mr. Medina’s vague assertions that the medical evidence in this case wésxcomp
though not directing the court to what evidence the ALJ misinterpr&ed.idat *9 (“Plaintiff
points to no error in the ALS recitation or interpretation of the medical evidence that she

reviewed, nor does he identify any specifimw datathat he believes was misinterpreted.”).

" The case Plaintiff cites in support of his argument is inapposite. [#13 atr2Fhomas V.
Barnhart, the court held that the ALJ erred by discrediting the medical opinion of a ¢ogsult
psychologist, because the ALJ rejected that opingwiety for the reason that it was based on
Mrs. Thomas’s @sponses” to the psychologist's examination, which “impermissibly substitutes
[the ALJ’s] judgment for that of [the psychologist].” 147 F. App’x 755,-88910th Cir. 2005).
Here, the ALJ did not reject Dr. Connolly’s opinions for this (or a similar) reason.
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Relatedly Plaintiff contendghat the ALJ “did not resolve the conflict in favor of either
[Dr. Connolly’s or Dr. Osborne’s opinions];” rather, the ALJ “determine[d] the meaoi the
medical findings on a layman’s basis.” [#13 at 26]. Again, the court respectfulljydesdhat
the ALJ did not commit reversible error in adopting physicaitéitions within the bookends of
Dr. Connollyand Dr. Osborne’s restriction&§eeSmith 821 F.3dat 1268. Indeed, “the ALJ, not
a physician, is charged thi determining a claimarg’RFC from the medical recordChapo v.
Asture 682 F.3d 1285, 1288 (10th Cir. 2012) (internal quotations and citations omitted).
Moreover, although it may be inappropriate for the ALJ to reach an RFGassgswithout
expert medical assistance when his determination seriously cemfitbtthe medical opinions,
Wells 727 F.3cat 1072, the court concludes that this is not the case here.

Accordingly, the court concludes that substantial evidence supports the ALJ's RFC
assessment, and that the ALJ did not commit reversible error by failindain eemedical
expert. Further, contrary to Plaintiff’'s contention [#17 at 8], the court concludethéhad J
adequately explained his RFC determination and did not “pick and choose” only evidence that
supported his finding. See Chapo682 F.3d at 1288 (“[T]here is no requirement in the
regulations for a direct correspondence between an RFC finding and a speditialrapinion
on the functional capacity in questign.

C. Credibility

“ Credibility determinations are peculiarly tipeovince of the findewof fact’ and the
Tenth Circuit will uphold such determinations, so long as they are supported by sabstant
evidenc€. Ruh v. ColvinNo. 13CV-01255PAB, 2015 WL 1517392, at *2 (D. Colo. Mar. 30,
2015) (quotinKepler v. Chater68 F.3d 387, 391 (10th Cir. 1995)). r&dibility determinations

should not be conclusory, but insteadldsely and affirmatively linkedto evidence in the
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record” Oliva v. Colvin No. 13CV-02495PAB, 2015 WL 5719645, at *7 (D. Colo. Sept. 30,
2015) (quotingKepler, 68 F.3d &391)). In addition to considering the objective medical
evidence, the ALJ must also consider several factors incluchtay, alia, the claimant’s daily
activities. SeeSSR96-7p, 1996 WL 374186, at *3 (July 2, 199@rcordWilson v. Astrug602
F.3d1136, 1146 (10th Cir. 2010). However, the ability to perform daily activities on a sporadic
basis does not equate to the claimant being able to engage in substantial gantiylramtimay

an ALJ rely on minimal daily activities to find that the claimant does not suffer frsablohg

pain. Proctor v. Astrue665 F. Supp. 2d 1243, 1256 (D. Colo. 2008)r. Medina challenges

the ALJ’s credibility assessment on several grounds.

First, Mr. Medina argues that the ALJ discredited Plaintiff's testimonyrdeys the
severity of hisailments, because the ALJ erroneously concluded that a negative EMG test
equated to minimal limitations on lifting and carrying moderately heavy objectsnand
limitations on standing or walking. [#13 at-29;, #17 at 910]. Instead, the ALJ should have
considered the positive exam and diagnostic results, as well as PlaintifSgyolled knee
problems which account for limitations consistent with his testimony. 4t 2728]. However,
the court respectfully agrees with Defendant that the ALJ properly cordidierénconsistencies
between Plaintiff's testimony and the objective medical evidence when findiangfifP not
entirely credible. [#14 at 11]. Nor does the court find it reversible error that tide AL
characterized the medical evidence asakv [#13 at 31; #17 at-B0], as it is the ALJ’s
responsibility to weigh the medicahd noamedicalevidence.And, as Plaintiff recognizes [#13
at 2829, there is conflicting medical evidence concerning the severity of Plasraiffnentsa
conflict the ALJ rightfully resolved. SeeAllman, 813 F.3dat 1333 In doing so, the ALJ

concluded that, while some evidence corroborated Mr. Medina’s testimony, othencevide
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(including the negative EMG testid not support such severe limitations. [#1@t 17].
However, contrary to Plaintiff's assertion, the ALJ did not conclude that Plaiotifd walk or
stand on an unlimited basis; rather, the ALJ concluded that Plaintiff could do so with some
limitations as compared to his testimonyd.]l Further, to the extent Mr. Medina contends that
the ALJ erred by not considering whether any explanations existed to accotlet ¥ariation in
positive and negative exam results, the court notes that this is but one factor aayAltilize
when determining a aimant’s credibility, but it is generally utilized to account for
inconsistencies in “the individual’'s own statements” to treating sourcesdiadithe ALJ did
not render. SeeSSR 967P,1996 WL 374186, at *8. Thus, the ALJ found that the evidence
was only partially consistent with his testimony, and, because the AlLhaiitrely linked his
determination to substantial evidence, the court will not upset that determin&gerHackett v.
Barnhart 395 F.3d 1168, 1173 (10th Cir. 2005) (quotations and citations omitted).

Next, Mr. Medina argues that the ALJ erroneously concluded that Plaintiff's testimon
was inconsistent with his treatment history, because his course of treatmahy acgports his
allegatiors of disabling pain and there is no evidence that Plaintiff would benefit from tloé use
a cane or chiropractic treatment. [#13 at 30; #17 at 11]. Here, the ALJ concluddditiidt $°
main course of treatment involves pain medications (Percocet and Tramadol) as Waiadol
injections. [#1€2 at 17]. The ALJ also noted that Plaintiff has reported to the emergency room
for back pain, but that he does not use a cane to ambulate and does not pursue other modalities of

treatment such as massage tirapractic therapy. Ifl.]. The ALJ then concluded that

8 On March 28, 2016, SSR Bp took effect and superseded SSR796“eliminating the use of
the term ‘credibility.” SeeTITLES Il AND XVI: EVALUATION OF SYMPTOMS IN DISABILITY
CLAaMs, available at https://www.ssa.gov/OP_Home/rulings/di/01/SSR2016-03-di-01.html.
Because the ALJ issued her decision Angust 2014 the court analyzes her credibility
determination under SSR 96-7p.
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Plaintiff's treatment history has been stable and indicates some control gfriptoms. [d.].
Ultimately, Plaintiff invitesthe courtto reweigh the evidence that the ALJ relied on in reaching
this conclusion, but the court will not substitute its judgment for the ALS&e Qualls v. Apfel
206 F.3d 1368, 1371 (10th Cir. 2000). Further, given the ALJ’s discussion of other evidence that
supports his credibility determination, the court redp#gtconcludes that any error in assessing
Plaintiff's treatment history is harmles€f. Allen v. Barnhart 357 F.3d 1140, 1145 (10th Cir.
2004) (approving harmlessror analysis when “based on material the ALJ did at least consider
(just not properly), we could confidently say that no reasonable administratitfendiac
following the correct analysis, could have resolved the factual matter wtlaeryway.”).

Lastly, Mr. Medinacontends that the ALJ imposed an improper burde®lamtiff by
stating that he “could not verify the limitations of daily activities with any degfreertainty.”
[#13 at 30; #17 at 10]. Plaintiff argues that if this is the proper standard, no “testohon
something as subjective as symptoms could ever be verified to any degreainfyceé [#13 at
31]. Plaintiff also objects to the ALJ’s conclusion that “it is difficult to attributé¢ degree of
limitation [to Plaintiff's activities] to the claimant’s medical condition, as opposed to other
reasons, in viewof the relatively weak medical evidence and other factors discussed in this
decision.” [d.]. However, the court finds these arguments unavailingWati v. Astrue the
plaintiff made an identical argument based on similar language used by the Alide loourt
held that this language did not impose amproperstandard on the plaintiff. 561 F.3d 1048,
1070 (10th Cir. 2009). “Rather, the AkJstatement was merely a common sense observation
that he ALJ would not treat [Ms. Wa¥] testimony asstrong evidenceof her disability due to
his prior determination thgMs. Wall's] testimony was not ‘fully credible.” . . . [Ms. Wall]

simply misconstrues the ALJ's comment in suggesting othefwisd. Here, as inWall, the
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court concludes that the ALJ rendered this conclusion “subsequent to, and thus in light of,” his
adverse determination of Mr. Medina’s credibility, and that the ALJ adfirraly linked that
determination to substantial evidenc#l.; see alsoKeyesZachary v. Astrue695 F.3d 1156,

1167 (10th Cir. 2012f“[S]o long as the ALJ sets forth the specific evidence hesrelrein
evaluating the claimant’s credibilithe need not make a formalistic faetyfactor recitation of

the evidence. . . [ClJommon sense, not technical perfection, is [the court’s] gu({de€rnal
guotations and citations omitted)).

D. Obesity

“Social Security Ruling (SSR) @ requires an ALJ to consider the effects of obesity
when assessin RFC, including the fact thathe combined effects of obesity with other
impairments can be greater than the effects of each of the impairments consapenedely.
DeWitt v. Astrug 381 F. App’x 782, 785 (10th Cir. 201@yuoting SSR 02Ap, 2000 WL
628049, at *1). In doing so, theLA “will not make assumptions about the severity or functional
effects of obesity combined with other impairments becalssity in combination with another
impairment may or may not increase the severity or functional tiong of the other
impairment. Hamby v. Astrue 260 F. App’x 108, 112 (10th Cir. 200@nternal brackets,
guotations, and citation omitted). Rather, the ALJ must hasvaluation on the information in
the record.ld.

Here, Plaintiff contends that, althoughe ALJ concluded that Plaintiff's obesity, in
combination with his other impairments, significantly limited his ability to do work acsvitie
[#10-2 at 16],the ALJ’s RFC assessment never explained those limitations. [#133at 317
at 1112]. Plaintiff continues that a proper assessment “may explain why pldiasftrouble

lifting more than ten pounds and trouble standing for very long.” [#13 at 33]. Respedtkilly, t
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court concludes that the ALJ adequately considered Mr. Medina’s obesity wherldtng his
RFC.

At step 2, the ALJ concluded that Plaintiff's obesity was a severe impairr¥td2 at
13]. Then, while explaining Plaintiff's RFC, the ALJ stated that Mr. MediBady Mass Index
(“BMI") ? is 35, which meets the criteria for obesity untlee National Instituteof Health’s
guidelines. I[d.]. The ALJ concluded that, while Plaintiff's obesity alone is not disabling, it
significantly limits his ability to do basic work activities when considered in awgtibn with
his other ailments. Idl.].

Plaintiff takes issue with the fatitat the ALJ’'s RFC assessment doesagatin mention
obesity and he claims that this is reversible error. Howeveahete is no requirement that
[obesity] be discussed in a particular manner or at a particuher ith a disability decisighthe
ALJ is required only to consider itSeeLove v. Colvin No. CIV.A. 141078JWL, 2015 WL
1530599, at *2 (D. Kan. Apr. 6, 2015). Moreover, Plaintiff cites to no medical evidence (nor
could the court find any) théihe ALJfailed to considethatsuggests that Mr. Medina’s obesity
resulted in additional functional limitations or exacerbated other impairmes¢®Smith v.
Colvin, 625 F. App’x 896, 899 (10th Cir. 2015) (declining to impose a requirement on the ALJ to
note he absence of any evidence that a claimant’s obesity resulted in additionalnfainctio
limitationswhile discussinghe evidenceregarding the claimant’'s RFCBimilarly, Plaintiff did
not testify to any effects obesity had on his ability to stand, walk, stooproach; rather,
Plaintiff attributed his difficulties with these postural activities to his back andskisse{#10-2
at 3536]; see also Rose v. Colyi634 F. App’x 632, 637 (10th Cir. 2018ffirming the ALJ’s

RFC assessment, despite Ms. Rose’s argument that the ALJ failed to consmlszdity, when

® BMI is the ratio of an individual's weight in kilograms to the squafréis or her height in
meters (kg/rf).
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the record reflected that her injuries affected her postural activities, nobasity). Further
despite Plaintiff's argumenthat a prper consideration of his obesitpay explain why he
struggles lifting oved 0 pounds or standing for very lofigl3 at 33], “the ALJ cann@ssumea
functional deficit.” Smith v. Colvin625 F. Appk at 899 (emphasis in original).
CONCLUSION
For the reasons stated hereihe court herebyAFFIRMS the Commissioner’s final

decision

DATED: May 8, 2017 BY THE COURT:

s/Nina Y. Wang
Nina Y. Wang
United States Magistrate Judge
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