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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 16cv-01447NYW
JULIE A MACKINNEY ,

Plaintiff,
V.

ALLSTATE FIRE AND CASUALTY INSURANCE COMPANY,

Defendant.

MEMORANDUM OPINION AND ORDER

Magistrate Judge Nina Y. Wang

This matter comes before the coart Defendant Allstate Fire and Casualty Insurance
Company's (“Defendant” or “Allstate”Motion for Summary Judgment (or “Motion”) [#39,!
filed May 26, 201}7. The Motionis before the undersigned Magistrate Judge pursuant to 28
U.S.C. 8§ 636(c) and the Order Referring Case dated July 27, 2016, [#@6h careful review
of the Motionand associatebriefing, the entire case filéhe applicabldaw, and the comments
offered during the July 27, 2017 Motion Hearing, tloeirt GRANTS IN PART and DENIES

IN PART theMotion for SummaryJudgment.

! Where the court refers to the filings made in Electronic Court Filing F*EGystem in this
action, it uses the convention [#_ ] and uses the pagwer as assigned by the ECF system,
except when citing from the transcript of a deposition. When citing the tiginet a
deposition, the court uses the ECF docket number, but cites to the page amarivers as
assigned in the original transcriphdditionally, where the court refers to filings in other actions,
it uses the convention [ECF. ___].

2 0n July 28, 2017, Plaintiff filed a Status Report indicating that he had, jrpfaduced certain
voicemails during discovery. [#49]. While the vemcail is characterized in Plaintiff's Response
to the Motion for Summary Judgment [#43 at 6  38], it was not offered as evithesgpport
of the ResponseSeg#43 through #43.2]. Accordingly, while the court appreciates Plaintiff's
clarification, ithas no impact on the court’s analysis herein.

Dockets.Justia.com


https://dockets.justia.com/docket/colorado/codce/1:2016cv01447/163808/
https://docs.justia.com/cases/federal/district-courts/colorado/codce/1:2016cv01447/163808/53/
https://dockets.justia.com/

BACKGROUND

Julie A. MacKinney (“Plaintiff” or “Ms. MacKinney”) initiated this matt®y filing her
Complaint in Jefferson County District Court on April 1, 20X8ee[#3]. Plaintiff's Complaint
alleges three state law causes of action against Defendant (for:breach of contract;
(2) common law bad faith breach of an insurance contract (“bad faith”); and (3)ionslatf
Colo. Rev. Stat. 8§ 23-1115 Unreasonable [y and Denial of Insurance Benefits (“statutory
bad faith”). See[id. at 810]. Defendant removed the case to this court, based on diversity of
citizenship pursuant to 28.S.C. 81332, on June 14, 2016. [#1].

On June 16, 2016, Allstate filed its RaktMotion to Dismiss, seeking dismissal of
Plaintiff's breach of contract claim, Plaintiff's statutory bad faidim, and any claim based on
Allstate Policy Numbe64296872 (the “Umbrella Policy”)Seg[#8]. The undersigned granted
in part and deniedn part Defendant’'s Motion to Dismiss, dismissing Plaintiff's breach of
contract claimin its entirety as well as hebad faith and statutory bad faitthaims as they
related to the Umbrella Policy only. [#30]. Thus, Plaintiff's remairglagms are hebad faith
(as to the three remainimglstate Insurance Policiesd statutory bad faith clainis[ld.].

Pursuant to the court’s Scheduling Order [#28], Defendant filed the ins@indnvVbon

May 26, 2017. [#39]. Plaintiff filed a response and Defendant a reply. [#43; #45]. The

% In moving to dismiss Plaintiff's statutory bad faith claim, Defendaniedthatthe statute of
limitations barred such a claim. However, the court declined to adopt Defsndegument,
acknowledging thiathe law was unclear as to what the applicable statute of limitations is for
statutory bad faith claims. [#30 at-18]. Recently, the Honorable William J. Martinez
certified, and the Colorado Supreme Court accepted, the followinga@uests a claimbrought
pursuant to Colorado Revised Statutes 841116 subject to the ongear statute of limitations
found in Colorado Revised Statutes 88(8103(d) and applicable to ‘All actions for any penalty
of forfeiture of any penal statutes’Zee Rooftop Restorations, Inc. v. Am. Family Mut. Ins. Co.
No. 2017SA31 (Colo. March 3, 201/MRooftop Restorations, IncNo. 15cv—-02560-WJIM-
STV, [ECF. 37 at 2].To date, the Colorado Supreme Court has yet to provide a definiting ruli
on the certified question.



undersigned held a Motion Hearing on the Motion for Summary Judgment on July 27a2817,
took the Motion under advisement. [#46]. The Motion being ripe for resolutienyndersigre
considerghe Parties’ arguments below.

UNDISPUTED MATERIAL FACTS

On October 6, 2010, Plaintifvas involved in a motor vehicle accident with Melissa
Mott. [#39 at Movant's Statements of Material Facts (“MSMF”) 1 1; #43cain@rStatement
of Facts (“CSF”) 1 1].At the time oftheaccidentAllstate insured Plaintiff's vehicle under three
policies that provided uninsured motorists coverage (“UIM”): Rb)icy Number964294702
(the “Auto Policy”); (2) Policy Numbe®17977315 (the “KTM Policy; and (3 96426870 (the
“Motorcycle Policy”). [#39 at MSMF § 2; #43 at CSF {82 The total UIM coverage under
these policies was $150,000 ($100,000 under the Auto Policy and $25,000 under the KTM and
Motorcycle Policies, respectively). [#39 at MSMF § 2; #4ZLSF 1 B]. Also at the time of
the accident, Ms. Mott carried liability insuranaie$100,000. [#9 at MSMF | 3; #43 at CSF {
4].

On February 25, 2018HefendangrantedPlaintiff permission to accept Ms. Mott’s offer
of $100,000, which sheeceivel on March 12, 2014[#39 at MSMF { 4; #43 at CSF %15]. On
June 16, 2014, Plaintiff, through counsel, made a demand for underinsured n{dtdNeE)
coverageto Allstate. #43 at CSF | 7].Allstate thentendered the $150,000 to Plaintiff on
November 18, 2014. [#39 at MSMF | 5; #43 at CSF { 45].

LEGAL STANDARDS
Summary Judgment
Summary judgment is appropriate only if “the movant shows that there gemuine

dispute as to any material fact and the movant is entitled to judgment as aahktte” Fed.



R. Civ. P. 56(a)Celotex Corp. v. Catretd77 U.S. 317, 322 (1986)enderson v. InteChem
Coal Co, 41 F.3d 567, 569 (10th Cir. 1994). Whether there is a genuine dispute as to a material
fact depads upon whether the evidence presents a sufficient disagreement to requissisnbm
to a jury or conversely, is so osa&led that one party must prevail as a matter of lAnderson
v. Liberty Lobby, In¢.477 U.S. 242, 24819 (1986);Carey v. U.S. Paal Serv, 812 F.2d 621,
623 (10th Cir. 1987). A fact is “material” if it pertains to an elemerd ofaim or defense; a
factual dispute is “genuine” if the evidence is so contradictory that if the rmegtd to trial, a
reasonable party could returrverdict for either party Anderson477 U.S. at 248. “A ‘judge’s
function’ at summary judgment is not ‘to weigh the evidence and deterfmné&tuth of the
matter but to determine whether there is a genuine issue for triebldn v. Cotton134 S.Ct.
1861, 1866 (2014).

If the moving party demonstrates an absence of evidence supporting arakstament
of the opposing party’s claims, the burden shifts to the opposing parhowo that there is a
genuine issue for trial. Celotex 477 U.S. at 324. To satisfy this burden, the nonmovant must
point to specific facts in an affidavit, deposition, answers to intetwaga, admissions, or other
similar admissible evidence demonstrating the need for a tidgl.Mares v. ConAgra Poulyr
Co, 971 F.2d 492, 494 (10th Cir. 1992). “[A] mere ‘scintilla’ of evidence will be insufiicie
defeat a properly supported motion for summary judgment; instead, nheoumg party must
introduce some ‘significant probative evidence tending to supip® complaint.” Fazio v. City
& County of San Francis¢d 25 F.3d 1328, 1331 (9th Cir. 1997) (quothgderson477 U.S. at
249, 252). In reviewing a motion for summary judgment the court vievesidiénce in the light
most favorable to the nemoving party. See Garrett v. HewleRackard Co. 305 F.3d 1210,

1213 (10th Cir. 2002).



. Evidence on Summary Judgment

Credibility determinations, the weighing of the evidence, and the dranfifegitimate
inferences from the facts are jury functions, tiwise of a judge, whetheshe is ruling on a
motion for summary judgment or for a directed verdithe evidence of the nemovant is to be
believed, and all justifiable inferences are to be drawn in his fa&onderson 477 U.S.at 255
However, it iswell-settled that a court may only consider admissible evidence at summary
judgment; it may not rely upon allegationsarComplaint. Barcikowski v. Sun Microsystems,
Inc., 420 F. Supp. 2d 1163, 1173. Colo. 2006)citing World of Sleep, Inc. \La—Z-Boy Chair
Co.,, 756 F.2d 1467, 1474 (10th Cir985)) In this casethe court mustcarefully considerthe
admissibility of evidenceproffered by Plaintiff to rebut Defendant’'s Motion for rSonary
Judgment.

Generally, hearsay is not admissible eviden€ed. R. Evid. 802Hearsay is statement
that: (1) the declarant does not make while testifying atdhbrrent trial or hearing; an@) a
party offers in evidence to prove the truth of the matter asserted in theestat&ed. R. Evid.
801(c). Rule 801(d) identifiegatementshat are not considered hearsay despite being made out
of court and provides, in pertinent part:

(1) A DeclaramWitness’s Prior Statement. The declarant testifies and is subject
to crossexamination about a prior statenheand the statement:

(A) is inconsistent with the declarant’s testimony and was given under
penalty of perjury at a trial, hearing, or other proceeding or in a
deposition;

(B) is consistent with the declarant’s testimony and is offered:

(i) to rebut an express or implied charge that the declarant recently
fabricated it or acted from a recent improper influence or motive in
so testifying; or

(i) to rehabilitate the declarant’s credibility as a witness when
attacked on another ground; or



(C) identifies a person as someone the declarant perceived earlier.

(2) An Opposing Party’s Statement. The statement is offered against amgpposi
party and:

(A) was made by the party in an individual or representative capacity;
(B) is one the party manifesdd that it adopted or believed to be true;

(C) was made by a person whom the party authorized to make a statement
on the subject;

(D) was made by the party’s agent or employee on a matter within the
scope of that relationship and while it existed; or

(E) was made by the party’s coconspirator during and in furtherance of the
conspiracy.

Fed. R. Evid. 801(d).

Exceptions to the hearsay rule are set forth in Rule 8@8d-ederal Rules of Evidence.
Under Tenth Circuit precedent, this court is comséaa to disregardhearsay on summga
judgment ifa proper objection to its use is presenasd the proponent of thestimony can
direct the courtto no applicable exception to thearsay rule. See Johnson v. Weld County
Colo, 594 F.3d 1202, 1209 (#0Cir. 2010).

ANALYSIS

Common Law Bad Faith

“It is well-settled that there is an implied covenant of good faith and fair dealing y ever
insurance contract. Rabin v. Fid. Nat. Prop. & Cas. Ins. C&63 F. Supp. 2d 1107, 1112 (D.
Colo. 2012) “For a canmontlaw claim involving the breach of an underinsuredtorist policy,
the insured must prove that the insurer (1) abtedeasonably under the circumstanaasd (2)
‘knowingly or recklessly disregaed the validity of the insuresi’claim.” Peden v. tate Farm

Mut. Auto. Ins. C9.841 F.3d 887, 890 (10th Cir. 201@uotingGoodson v. Am. Standard Ins.



Co. of Wis,. 89 P.3d 409415 (Colo. 2004) (en bang)see alsdSunahara v. State Farm Mut.
Auto. Ins. Cq.280 P.3d 649, 657 (Colo. 201@n banc)explaining thatJIM claims are “first
party” claims because the insured “is suing his own insurance companyg) reasonableness
of the insurer’s conduct is measured objectively, i.e., whether theeimacted reasohb based
on industry standardsSes Gustafson v. Am. Family Mut. Ins. C801 F. Supp. 2d 1289, 1303
(D. Colo. 2012).

In moving for summary judgment on Plaintiff's bad faith claim, Defendéfers three
different theories that summary judgment is proper. Histendan@rgues that IRintiff fails to
identify any facts to substantiate her allegation that Defendant acted wmdasonably in
settling her UIM claims.See[#39 at 89]. Specifically,Defendant contends thBtaintiff failed
to identify any relevant facts when askedltoso during written discovery, and Plaintiff testified
that she did not communicate directly with Allstate, that she could not foropiaion as to
whether Allstate’s actions were “unreasonable,” and that she was unaware t¥itheodess or
that Defendnt had tendered $150,000 to her attorneld. 4t 911]. Second, in its Reply,
Defendantalso takes issue witRlaintiff's failure to proffer expertevidence on the applicable
industry standards.See[#45 at 79]. Third, Defendant arguethat Plaintiff fails toadduce
sufficient facts to establistinat Allstateacted knowingly or recklessly. [#39 at 11; #45 at 9].
Because the court concludes that the third argument is dispositiveistiterdiscussion in this
sectionto it.

Plaintiff acknowledges that one element of a common law bad faith claim is establishing
that the insurer knowingly or recklessly disregarded the validith@finsured’s claim. [#43 at
8]. To avoid summary judgment on both claims, Ms. MacKinakges that “thénsurer knew

the extent of Plaintiff’'s economic losses on June 24, 2014 (if not earlier)handltstate knew



that its requests for additional information from Ms. MacKinneyetisuperfluous.” [Id. at 9].
Ms. Mackinney also argues that Allstate’s uesgt for the execution foreleases was
unreasonable.ld. at 10].

There is, howevemo admissible evidence to support these factual conclusions about
Allstate’s knowledgeor reckless disregard of the validity iils. MacKinneys claim. Drawing
all inferences in favor of Ms. MacKinneyhe court concludes that Allstate’s correspondence
dated August 19, 2014eflects that Allstate evaluated her claim to meet or exceed $100,000.00
[#43-6 at 22; #437 at 12].* Allstateagain confirmedhis as of Septembet, 201. [#437 at 3
4]. Then, as of September 17, 20Mdistate tenderea separate offer to settle 25,000 on a
different policy. [#437 at 1. On September 29, 2014, Allstate confirmed that “policy
#964294702the Auto Policy] and policy #9642870 [the Motorcycle Policylare the only
policies which provides UIM coverage to iduMackinney[sic] for the date of loss 10/6/2010.”
[#43-7 at 8]. On October 14, 2014, Allstate made a settlement offer of $25,000 under a thir
policy, the KTM Policy #91797731%for a total settlement amouat $150,000. [#43 at 15].
Allstate paid the total amount of $150,0@0Plaintiff's counsebn or about Novembelr8, 2014.
However, Plaintiff offers no testimony from Allstater other admissible evidence that reflects
whenAllstate determined that the full extent of Ms. MacKinney's claim was wailid respect
to all of the policiesn comparison to wheit offered to pay hethe amounts due under the
policies Nor does Plaiiff proffer evidence ofwhen Allstate confirmed that all thrgmlicies
provided coveragen comparison to when it offered to pay her the amounts due under the
policies Nor does the evidence establish a genuine issue of material fact as to wiisther A

refused to identify the KTM policydepite having the knowledge that this policy was available

* The court considers Allstate’s correspondence asheansay under Rule 801(d)(2) of the
Federal Rules of Evidence, a statement by an opposing party.



to Plaintiff for coverage.The letters from Allstatelo notreflect that informatiorbut, rather,
reflect only a chronology of events with no explanation Alfstate’s knowledge or motives
[#43-6 at 1821]. Plaintiff may not rely upon her own counsel’'s correspondenddlistate to
establish the validity or value of hefaim, as the substantive contents sfich letters are
inadmissible hearsay. Fed. RvidE 801-802; O'Sullivan v. GEICO Casualty CoNo. 15cv-
1838WJIM-MJW, 2017 WL 1243017at*4 (D. Colo.Mar. 24, 2017).

At oral argument, Plaintiff's counsel argued that she could survive auynjudgment
based on thénferences that a reasonable jury ldodraw from the chronology and Allstate’s
own claim notes.See[#52 at 12:1525, 15:1925, 20:220, 21:913]. Plaintiff argued that the
claim history maintained by Allstate reflected its knowledge that otherigmlexisted that it
intentionally or reklessly disregarded while adjusting Ms. MacKinney’s clai@ee, e.qg.[id. at
14:1221, 15:415, 16:19, 22:223]. Plaintiff contends that tlse claim notes are not hearsay,
and this court agrees that the statements contained in the claim notes arebkedassaon
hearsay, opposing party statements. Fed. R. Civ. P. 801(d)(2). But tfe¥garaflaim notes
also do not establish Allstate’s kmledge or reckless disregard for the validity of Plaintiff's
claim. In seeking additional information on June 16, 2014, the claim natks no referencas
to whether the remainder of the documentation is sufficient. -§#48 1]. The claim notes
further state on August 20, 201ihat the adjuster found two additional motorcycle policies, but
that the adjuster “negetl] to contact the Agent and ask if the motorcycle policies are companion
policies.” [#4310 at 1]. It alscstates,[Allstate] may needo get a new claim set up under the
motorcycle policy for uim.” Id.]. It, however, has no discussion as to which motorcycle policy
might require a new claim, why both would not require a new claim, odikeussion with the

agent. [d.]. Rather, theclaim notes reflect that two daygda the adjuster requesteédHIS



EXACT CLAIM ON POLICY #964296870 FOR UM UIM and assign to ASHLI KOVACe#f f
rep’d handling.” [d.]. There is no evidence in the claim notes that as of August 20, 2014,
Allstate knew tlat $150,000 of benefits were “immediately due” [#43 at  32] or that the KTM
Policy afforded coverage.Allstate’s correspondence of September 29, 2@l<go does not,
contrary to Plaintiff's assertion, establish that Allstate knowingly aklessly disrgarded
coverage under the KTNolicy; rather, the lettestates,'only one premium has been collected
for all motorcycles.” [#43& at 8]. Therefore, absent any testimony from Allstate on this topic,
all that is left before the court is speculation as to Allstate’s knowleddesregard with respect
to the KTM Policy. Speculation and conjecture are insufficient to create a genuine issue of
material fact as to the elemehtt Allstate “knowingly or recklessly disregaed the validity of
the insured clam” at summary judgment. See Pioneer Centres Holding Co. Emp. Stock
Ownership Plan & Tr. v. Alerus Fin., N,A858 F.3d 1324, 1334 (10th Cir. 2017) (holding that
an inference is unreasonable if it is a mere possibility or involves a degspeaflatiorand
conjecture that requires the factfinder to make a guess).

Accordingly, Defendant’s Motion for Summary JudgmerGRANTED as to Plaintiff's
common lawbad faith claim.
. Statutory Bad Faith

Colo. Rev. Sat. § 103-1115(1)(a) provides, “A person engagedthe business of
insurance shall not unreasonably delay or deny payment” to an insured pemsdnsurer’'s
action is unreasonable if its delay or deniflpayment was without a reasonable bastee
Turner v. State Farm Mut. Auto. Ins. CNo. 13-cv—01843MSK-BNB, 2015 WL 1297844, at
*3 (D. Colo. Mar 19, 2015) (citing Colo. Rev. Stat. 8-3a1115(2)). Thus, the only element at

issue here is whether Allstate delayed Plaintiffs UIM benefits withowtasanable basis

10



evidence of bad faith demonstrating that the insurer acted unreasonal@y@erts a statutory
bad faith claim. See Baker939 F. Suppat 1107 (D. Colo. 2013(citations omitted)see also
Wabhlert v. Am. Standard Ins. Co. of Wiscondin3 F. Supp. 3d 1187, 1193 (D. Colo. 2016)
(explaining that, because @f statutory bad faith claiis lesser liability burden and onerous
penalty provision, such a claim is financially more threatening to suran). And, likeits
common law counterpart, statutory bad faith claims are evaluated objectiveg, draghdustry
standards.Williams v. Owners Ins. C0621 F. App’x 914, 919 (10th Cir. 2015)

Defendant moves for summagudgment on the statutory bad faith claipecause
Plaintiff fails to adduce any evidence establishing that it acteshsanably, including evidence
of the objective industry standards, or that its delay lacked any reésbaats> See[#39 at 12-

14; #45 at 1A12]. Specifically, Plaintiff failedo identify any relevant facts when asked to do so
during written discovery, and Plaintiff testified that she did not communica¢etigirwith
Allstate, that she could not form an opinion as to whether Allstatatsaatere “unreasonable,”

and that shevas unaware of the UIM process or that Defendant had tendered $150,000 to her
attorney. #39at13-14. In its Reply, Defendant contends that Plaintiff fails to pro&epert
evidence on the applicable industry standards tedefore, cannot prevain establishing that

any delay was unreasonablBed#45 at 79].

> Defendant also referenc8<Colo. Code Regs. § 7825-114(4)(A)(1), which requires insurers
to issie a decision and/or make a payment of benefits due under an insurance policyixtthin s
days of receiving a valid and complete claim unless there is a reasonabte thgpawding such

a claim. See[#39 at 12]. This regulation may be consideesitlence of industry standards;
however, it does not alter the statutory standard of reasonablSesStamey v. Nat'l Gen. Ins.
Co, No. 15CV-0560\WJIM-MJW, 2016 WL 8540310, at *5 (D. Colo. Sept. 22, 2014 see
Fisher v. State Farm Mut. Auto. InGo, No. 15SC472;-- P.3d----, 2016 WL 3207869, at *6
(Colo. App. 2016) (“[T]he regulation and its authorizing statute simply hawpplication to the
civil action established by section-Bal115. Rather, the regulation applies to administrative
peralties”). Nonetheless, the court concludes that genuine issues of mietiakist as to
Plaintiff's statutory bad faith claim.

11



As an initial matter, as discussed abote statements made by Plaintiff’'s counsel in
correspondence to Allstate is not admissible evidence for the truth oi@ssenade by counsel
on behalf of Ms. MacKinneyPlaintiff testified that she was generally unaware of the status of
her claims (both against Allstate and Ms. Mott) and that she could noelahsw Allstate’s
behavior was “unreasonable or unfairSee, e.q.[#395 at 47:1821, 48:614, 49:1419, 50:6
15]. But Plaintiff also testified that she “fe][lt] like [she] was not helpeddtthit's just been a
very long delay, and, yes | had depression issues and taking medidéa she felt there was a
“big lack of action;” tlat she “felt like Allstate didn't really care what was going on with me . . .
| feel like | was left on my own;” and that “it's like nobody cares. | didig anything wrong,
but I'm paying for it.” Se€did. at 48:1520, 53:512, 53:2124, 54:213]. While these statements
do not establish that Allstate’s actions were unreasonable compared to ynstastdards and
may subject Plaintiff to significant proof or credibility issues at trighwing all inferences in
favor of Plaintiff, this court concludgethat Plaintiff’'s testimonyor lack thereoffails to justify
summary judgment on Ms. MacKinney’s claim for statutory bad fditdeed, Defendant offers
no authority, and this court found none, that suggests the chronology of ehantam be
establi®ied through Allstate’s own documentation necessarily precludes Plaistédfutory bad
faith claim. Nor is this court’'s role at summary judgment to weigh evidence or ndieter
credibility.

Next, Defendant argues that Plaintiff cannot lelgth that it ated unreasonabliyecause
she fails to “identify evidence of objective industry standards germartbet elements of
Plaintiff's claims.” [#45 at 7]. Defendanssers that Plaintiff cannot rely on the Unfair Claims
Settlements Practices Act ("UCSPA”) because it provides a legal standarthenmelevant

industry standard, and because “Plaintiff's claims are not within themom knowledge of

12



everyday citizens, and thus require objective evidence.” [#48ht Ih her Response, Plaintiff
argues that expert testimony is not required because her claims are wehgorttmon
knowledge and experience of lay jurors. [#43 at 11]. According totflaunder the UCSPA,
a reasonable jury could conclude that Allstate misrepresented pertinsnbrfacsurane policy
provisions regarding the coverage at issue; failed to acknowledge and analdapromptly to
communications regarding claims under the policies at issue; failed to atteseptedlaintiff's
claims in a good faith, prompt manner; and failed to adopt or implement reasstaiiards for
prompt investigation of Plaintiff's claimsSee][id. at 1112 (citing to Colo. Rev. Stat. § 1B
1104(2)(h)(1), (), (VI), (XVI))].

Here, the court respectfully concludes that Plaintiff's bad faithmcle within the
common knowledge and experience of an ordinary person, particularly bebates appears to
be no ultimate dispute that Ms. MacKinney’s claims exceeded her insurancageovéhe
Parties’ disputes in this action are limited to whether Allstate reasonablstigated and/or
timely identified all UIM policies applicable to Plaintiff's accident with Ms. Matg., did
Allstate unreasonably delay the payment of $150,000 in UIM bereiiiswhether Allstate
reasonably requested the executibmeleases prior to payment of UIM benefit<f. Meadows
v. Elec. Ins. Cq.No. 15CV-02524MEH, 2016 WL 7868824, aO©-10 (D. Colo. June 30, 2016)

(holding that, although some portions of the plaintiff's bad faith claimsmiedical expenses,

® In so ruling, the court does not predetermine the scope of evidenceilthibe wermitted

regardingwhether Allstate’s requirement that Ms. MacKinney execute releases amounts to
unreasonable conduct. [#43 at 10]. The record before the court reflecteAlstimies [#32,
#393, #394] that Plaintiff contends have no provisions requiring releases. [#43 at bé]. T
admissible evidence of Allstate’s correspondence also reflects Allstdiagior the execution

of releases before releasing fun®&ee e.q.[#437 at 7, 9]. But there is no admissible evidence
before the court at this juncture that suggests thatreside can argue that releases are
consistent, or inconsistent, with industry standards. Nor is the cowinced that any witness
will be able to testify as to how to interpret the releases proffered, gigeth#ére is no witness

to testify about th legal significance of the releases.

13



lost wages, pain, and suffering may require expert testimony, it is for thequigcide whether
the defendant reasonably investigated her UIM claim) (ciihgn, 102 P.3d at 345 (expert
testimony not required for question of whether insurer reasonabdgtipated the underlying
events of an automobile accident)). This court concludes that, in thifspentext, the lack of
an expert in this action is nper sefatal. SeeRacz v. SBLI USA Mut. Life Ins. Cdlo. 11CV-
02398CMA-KLM, 2012 WL 5989484, at5 (D. Colo. Nov. 29, 2012{concluding, Plaintiff's
bad faith claim need not be dismissed merely because Plaintiff has failedoisesian expert
witness on insurance or claims handlihg. The UCSPAcan providevalid, though not
conclusive, evidence of the applicable standard of caB&me Allen 102 P.3d at 3445
(“[W]hether the standard of care is a matter of common knowledge is comnaitted soud
discretion of the trial couf}; Baker v. Allied Prop. and Cas. Ins. C839 F. Supp. 2d 1091,
1108 (D. Colo. 2013fholding a jury maypeinstructed that willful conduct of the kind set out in
the Unfair Claims Settlement Practices Act is prohibited and may be eosdid the delay was
caused by or contributed to by such prohibited conduct

And the UCSPA clearly prohibits:

e Misrepresenting pertinent facts or insurance policy provisions m@labn the
coverages at issu€olo. Rev. Stat. § 18-1104(1)(h)(D);

e Failing to acknowledge and act reasonably promptly upon communications with
respect to @ims aising under insurance policies, Col&kev. Stat. § 1@3-
1104(2)(h)(1);

¢ Failing to affirm or deny coverage of claims within a reasonable time aftef pfo

loss statements have been comple@ao. Rev. Stat. § 18-1104(1)(h)(V);

14



e Not attemptingn good faith to effectuate prompt, fair, and equitable settlements of
claims in which liability has become reasonably clear, Colo. Rev. Stat-F 10
1104(1)(h)(V);and

e Failing to promptly providea reasonable explanation of the basis in the insurance
policy in relation to the facts or applicable law of denial of a claim or for ffiee of
a compromise statement. Colo. Rev. Stat.-8-1004(a)(h) (XIV).

At a minimum, these elements could gualgury’s consideration of Allstate’s reasonableness
under the particular circumstances of this aesgending upon what evidence is admitted at trial.

On balance, this court holds that it is more appropriate for a jury, ratmethibacourt at

summaryjudgment, to determine whether Allstate’s actions in adjusting Ms. Mael{isin
claims were reasonable.SeeO’Sullivan v. Geico Cas. CoNo. 15CV-1838WIM-MJW, --- F.
Supp. 3d---, 2017 WL 1400899, at?0-12(D. Colo. Feb. 2, 2017holding that evidnce that
the defendant acted contrary to established industry standards createtha psoe of fact as
to the plaintiff's statutory bad faith claimsccord Meadows2016 WL 7868824, at *10
(holding that the defendant was not entitiedummary judgent on either of the plaintiff's bad
faith claims, “[b]Jecause the reasonableness of the insurer's conducteieraent of bott).
Accordingly, Defendant’s Motion for Summary JudgmenDENIED as to Plaintiff'sstatutory

bad faith claim.

" This is becausét is not Plaintiff's burden at summary judgment to prove that Defendant’s
conduct was unreasonaplather, Ms. MacKinney need only create a genuine issue of material
fact as to Allstate’s unreasableness Perhaps, if Allstate provided a declaration from its claims
adjuster, Ms. Kovach, explaining the processes she took in adjusting Msinvlagls claims

and opining that her actions were reasonable, it is entirely possible timtiffRlauld na proffer
evidence sufficient to rebut this proposition. However, such is nobtdehere
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CONCLUSION
Accordingly, for the reasons stated her¢in)S ORDERED:
@D Defendant’sMotion for Summary Judgmei#39] is GRANTED IN PART and
DENIED IN PART, consistent with the ruling hereiand
(2) A Final Pretrial Conference SET for September 15, 2017, at 10:30 a.m., and

the Proposed Pretrial Order is due on or beSepgember 8, 2017.

DATED: August 8, 2017 BY THE COURT:

s/ Nina Y. Wang
United States Magistrate Judge

16



