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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 16-cv-01553-MEH
LUKE IRVIN CHRISCO,
Plaintiff,
V.
JOANN KOPRIVNIKAR,
WEEKS, MS.,
CHRISTINA MARTINEZ,
LYNN EDWARD TRAVIS, and
JAMES LARIMORE,

Defendants.

ORDER

Michael E. Hegarty, United States Magistrate Judge
Before the Court is Defendants’ Motion Basmiss Second Amended Complaint in Part

Pursuant to Fed. R. Civ. P. 12(b)(bpa6) [filed February 27, 2017; ECF No.J74 he Motion is

adequately briefed, and the Court finds that argiment will not assist in the adjudication of the
Motion. Plaintiff’'s claims ariseut of his interactions with Dendants during his incarceration at
San Carlos Correctional Facility (“SCCF”). f@adants assert theyeaentitled to qualified
immunity over Plaintiff's second, third, eighth, and ninth causes of action. For the following

reasons, Defendants’ Motion is granted in part and denied it part.

! The parties consented to this Court’s jurisdiction pursuant to D.C. Colo. LCivR 40.1 on
February 13, 2017SeeECF No. 67.
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BACKGROUND

Facts

The following are relevant factual allegations (as opposed to legal conclusions, bare
assertions, or merely conclusory allegationsjieray Plaintiff in the Second Amended Complaint,
which are taken as true for anasyander Fed. R. Civ. P. 12(b)(6%ee Ashcroft v. Igbah56 U.S.

662, 678 (2009).

On September 3, 2014, while Plaintiff wasancerated at SCCF, Defendant Martinez
refused to provide Plaintiff with his nightlginner tray. Second Am. Compl. § 14. Despite
Plaintiff's repeated requests for the tray, Weaz stated that Plaintiff refused his mdal. Instead
of reporting the refusal, as prison policy requires, Martinez falsified documents to represent that
Plaintiff received his nightly mealld. at ] 15, 17. As a result, Plaintiff experienced significant
hunger and had difficulty sleepindd. at § 18.

Just two weeks later, on September 15, 201 mant Koprivinikar placed Plaintiff on an
emergency mental health watchdl. at § 44. During the watch, Dr. Koprivinikar administrated a
variety of medications involuntarily to Plaintiffd. at 1Y 43—48.

The next day, Plaintiff was brought out of kil to be transported to a different facility
pending his release to parolel. at I 56. Plaintiff repeatedlygaested that Defendants Larimore
and Travis provide him with his prescription elgsges, because he abslee no more than four
inches without themd. at 11 56-57, 62. Instead of ensuringiltireceived his glasses, Larimore
ordered that Plaintiff be given a spit magh. at { 57. Plaintiff did not receive his glasses until
December 2014—over three months iaftee original incident.ld. at  59. During the time that

Plaintiff was without his glasses, he prepared for and appeared in court without the benefit of his



vision. Id. at § 62. When Plaintiff eventually returned to SCCF on March 11, 2015, Travis told him
that the glasses were in his desk drawer the entire tunat § 60.
Il. Procedural History

Based on these factual allegations, Plaintiff filed his Second Amended Complaint on
February 13, 2017. ECF No. 69. Bk#r alleges nine causes of action against Defendants in their
individual capacities for violations of his constitutional righit. at 11 13, 19, 23, 49, 54, 66, 69.
However, only Plaintiff's second,itid, eighth, and ninth claims ardeeant to the Court’s present
analysis. Plaintiff’'s second csel of action asserts a First Amendment retaliation claim against
Martinez for allegedly depriving Plaintiff of a food trayd. at 1 14-19. Plaintiff's third claim
contends Martinez violated Plaintiff's suastive due process rights by covering up facts
surrounding the food tray denidd. at 11 20—-23. Plaintiff brings$ieighth claim against Travis
and Larimore for denying Plaintiff his prescription eyeglasses in violation of the First and Eighth
Amendments. Id. at ] 55-66. Lastly, Plaintiff asserts liinth cause of action against Dr.
Koprivinikar for violating his Ninth Amendment right to privady. at 1 67—69.

Defendants responded to the Second Amended Complaint by filing the present Motion to
Dismiss in Part. Defs.” Mot. to DismisgCF No. 74. Defendants claim they are entitled to
gualified immunity over each ofé&four claims outlined abovéd. Defendants contemporaneously
filed an Answer to the five claims not contekte the Motion to Disngs. Answer, ECF No. 75.
Plaintiff responded to Defendants’ Motion btarch 17, 2017. ECF No. 78. Defendants did not

file a Reply.



LEGAL STANDARDS

Dismissal Pursuant to Fed. R. Civ. P. 12(b)(6)
“To survive a motion to dismiss, a complaintshcontain sufficient factual matter, accepted
as true, to ‘state a claim to relief that is plausible on its fadesticroft v. Igbal556 U.S. 662, 678
(2009) (quoting3ell Atl. Corp. v. Twomb|y650 U.S. 544, 570 (2007)). Plausibility, in the context
of a motion to dismiss, means that the plaingladed facts which allow “the court to draw the
reasonable inference that the defendant is liable for the misconduct allejebBwomblyrequires
a two prong analysis. First, a court must identify “the allegations in the complaint that are not
entitled to the assumption of truth,” that is, those allegations which are legal conclusions, bare
assertions, or merely conclusoryd. at 679-80. Second, the court must consider the factual
allegations “to determine if they plausibly suggest an entitliement to relief.at 681. If the
allegations state a plausible claim for relgefch claim survives the motion to dismi$d. at 680.
Plausibility refers “to the scope of the allegas in a complaint: if they are so general that
they encompass a wide swath of conduct, muchimfiocent, then the plaintiffs ‘have not nudged
their claims across the line from conceivable to plausibkhdlik v. United Air Lines671 F.3d
1188, 1191 (10th Cir. 2012) (quotiRpbbins v. Oklahom&19 F.3d 1242, 1247 (10th Cir. 2008)).
“The nature and specificity of the allegationguied to state a plausible claim will vary based on
context.” Kan. Penn Gaming, LLC v. Collin656 F.3d 1210, 1215 (10th Cir. 2011). Thus, while
the Rule 12(b)(6) standard does not require that a plaintiff establish a prima facie case in a
complaint, the elements of each alleged causetadn may help to determine whether the plaintiff

has set forth a plausible clairKhalik, 671 F.3d at 1191.



Il. Dismissal of a Pro Se Plaintiff’'s Complaint

A federal court must constru@eo seplaintiff’'s pleadings “liberally” and hold the pleadings
“to a less stringent standard than formal pleadings filed by lawy&mith v. United State561
F.3d 1090, 1096 (10th Cir. 2009). “[The] coungwever, will not supply additional factual
allegations to round out a plaintiff's complaintomnstruct a legal theory on plaintiff's behalfd.
(citing Whitney v. New Mexi¢cd 13 F.3d 1170, 1173-74 (10th Cir. 1997)). The Tenth Circuit
interpreted this rule to mean:

[I]f the court can reasonably read the pleadings to state a valid claim on which the

plaintiff could prevail, it should do so daspthe plaintiff's failure to cite proper

legal authority, his confusion of varioug#d theories, his poor syntax and sentence

construction, or his unfamiliarity with pleading requirements.
Hall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991). Howets interpretation is qualified in
that it is not “the proper function of the distraziurt to assume the role of advocate for the pro se
litigant.” 1d.; see also Dunn v. Whit880 F.2d 1188, 1197 (10th Cir. 1989) (“[W]e will not supply
additional facts, nor will we consict a legal theory foplaintiff that assumes facts that have not
been pleaded.”).

ANALYSIS

Defendants assert they are entitled to qualified immunity over Plaintiff’'s second, third,
eighth, and ninth claims for relieDefs.” Mot., ECF No. 74. Qlified immunity protects a public
official whose violation of a plaintiff's civil ghts was not clearly established at the time of the
official's actions.See, e.gHarlow v. Fitzgerald457 U.S. 800, 818 (1982). Itis an entitlement not
to stand trial or face thether burdens of litigationAhmad v. Furlong435 F.3d 1196, 1198 (10th

Cir. 2006). “A gualified immunity defense is only available to parties sued in their individual

capacity.”Beedle v. Wilsgmi22 F.3d 1059, 1069 (10th Cir. 2005). “When faced with a qualified
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immunity defense, the plaintiff must establish)‘(iat the defendant's actions violated a federal
constitutional or statutory right; and (2) that thghtiviolated was clearly established at the time of
the defendant's actionsBeedle 422 F.3d at 1069 (quotirigreene v. Barrejtl74 F.3d 1136, 1142
(10th Cir. 1999))Wilson v. Layng5s26 U.S. 603, 603 (199%imkins v. Brucet06 F.3d 1239, 1241
(10th Cir. 2005).

The Court will address Defendants’ entitlemerjualified immunity over each of Plaintiff's
claims for relief in turn.
l. Second Cause of Action: First Amendment Retaliation

Plaintiff's second claim alleges that Magiretaliated against Plaintiff by denying him a
food tray. Second Am. Compl. 11 14-19. Accordinglgontiff, Martinez refused to give Plaintiff
his meal because of numerous grievances Hidiatil filed against SCCF staff “in the preceding

months.” Id. at I 16. In their Motion to Dismis§efendants argue the denial of food on one

occasion is a de minimis injury that cannot form the basis of a First Amendment retaliation claim.

Defs.” Mot. 8. Plaintiff responds by assertingtthmany prisoners remain chilled from engaging
in legal work in prisons because they have heariestthat prisoners who file grievances suffer the
denial of food trays as reprisal.” Pl.’s Resp. § 18. The Cowreagyith Defendants and holds that

Plaintiff has not alleged a violation of hig§ti Amendment right to be free from retaliation.

To assert a First Amendment retaliation claim, a plaintiff must allege the following elements:

(1) he was engaged in constitutionally protedetivity, (2) the defendant’s actions caused the
plaintiff to suffer an injury thatvould chill a person of ordinafymness from continuing to engage
in that activity, and (3) the defendant’s actiorsvgabstantially motived by the plaintiff's exercise

of a constitutionallyprotected activity.Worrell v. Henry 219 F.3d 1197, 1212 (10th Cir. 2000);



Shero v. City of Grove, Okle&b10 F.3d 1196, 1203 (10th Cir. 2007). In the prison context, courts
must treat retaliation claims “with skepticism besatevery act of discipline by prison officials is
by definition retaliatory in the sense that it responds directly to prisoner miscon@gzttitan v.
Morris, 73 F.3d 1310, 1317 (4th Cir. 1996) (quotAkaams v. Ricet0 F.3d 72, 74 (4th Cir. 1994));
Barksdale v. Connaghaio. 10-cv-02491-CMA-CBS, 2011 W3664382, at *10 (D. Colo. July
28, 2011). Thus, “it is imperative that [a] plaffit pleading be factual and not conclusory. Mere
allegations of constitutional retaliation will not suffiggaintiffs must rather allege specific facts
showing retaliation because of the exer@$ehe prisoner’s constitutional rights.Frazier v.
Dubois 922. F.2d 560, 562 n.1 (10th Cir. 1990).

Here, although Plaintiff satisfies the first element of his retaliation ckem,e.qg.Gee v.
Pacheco627 F.3d 1178, 1189 (10th Cir. 2010) (stating fitiay grievances is a constitutionally
protected activity), Plaintiff fails to sufficientlylage the second and third elements. To satisfy the
second element, Plaintiff must assert that Martinez’s actions would chill an ordinary person from
continuing to file grievancessherqg 510 F.3d at 1203. A de minimigury will not support a First
Amendment retaliation claimSee id. This is especially true in the prison setting, where courts
generally require a greater showing of injuBee, e.gPoole v. County of Oter@71 F.3d 955, 961
(10th Cir. 2001)abrogated on other grounds by Hartman v. Mo&7 U.S. 250 (2006). Although
a regular and consistent denial of food may keppsoner from engaging in protected activity, the
Court holds that denying a prisoner only one meal is not a sufficiently significant injury to do so.
See Hale v. Geo Group, Int&No. 11-cv-0128 RB/SMV, 2013 WL 12086758, at *7 (D.N.M. July
26, 2013) (“The Court is not convinced that [théetieant’s] denial of a food tray on one occasion

was serious enough to chill a person of ordirfaryness from pursuing protected activity.”).



Indeed, because Plaintiff has not alleged irSbeond Amended Complaint that prisoners regularly
suffer this treatment, Plaintiff dano reason to suspect that he would undergo subsequent denials.

Moreover, although certainly not dispositive, pegsise in speech is some evidence that the
defendant’s actions would not prevent such spe8ele. Smith v. Plate58 F.3d 1167, 1177 (10th
Cir. 2001) (“Smith’s persistence in maintaining\wibsite offers some evidence that Plati’s actions
did not prevent such private speechHw v. City of Baxter217 F. App’x 787, 798 (10th Cir.
2007) (holding that the defendant was entitled to qualified immunity on the plaintiff's First
Amendment retaliation claim, in part, because fHaintiff “continued to exercise his First
Amendment rights thereafter . . . .”). Here, iumdisputed that after the denial of a food tray,
Plaintiff continued to file lawsuits, such as thresent case. This provides further support for the
conclusion that the denial of one food tray vebnibt dissuade a personafinary firmness from
continuing to engage in protected conduct.

Plaintiff also fails to allege that Martinez’s actions were substantially motived by Plaintiff's
exercise of a constitutionally protected activityVorrell, 219 F.3d at 1212. Plaintiff's only
allegation regarding the third element is that Martinez “denied the food for the sole purpose of
punishing Plaintiff for his legal activities and in attempt to break his will to continue with his
grievances and cases.” Second Am. Compl. s allegation does not state “specific facts
showing retaliation.”Peterson v. Shank$49 F.3d 1140, 1144 (10th Cir. 1998) (quottmgzier,

922 F.2d at 562 n.1). Instead, it does nothing moredhege Plaintiff's “personal belief that he

is a victim of retaliation? Jones v. Greningef 88 F.3d 322, 325 (5th Cir. 199%herratt v. Utah

2 Although Plaintiff attached an exhibit toshrirst Amendment Complaint that lists all of
the grievances he filed while incarcerated at SCCF, this document does not list any grievances
previously filed against MartineSeeAm. Compl. 24-27, ECF No. 12.
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Dep't of Corrs, 545 F. App’x 744, 748 (10th Cir. 2013) (holding that a prisoner failed to state a
retaliation claim, because he did not indicate “vgnagvances he had previously filed that provoked
this action or their proximity in time to the alleged retaliatory action”).

Even if Plaintiff had alleged the second andilelements of a First Amendment retaliation
claim, Martinez would be entitled to qualified imnitiynbecause the law is not clearly established.
The only Tenth Circuit or Supreme Court castentially establishing that denying a food tray
violates a prisoner’s First Amendment rightSgope v. Sebeliud89 F. App’x 763 (10th Cir.
2006)? In that case, the prisoner claimed that adfieburned his kosher meal the day after he filed
a grievance, and that after filing a grievance about the burnt food, prison officials served him a
spoiled turkey sandwichd. at 767. Additionally, the plaintiffleged that “prisoners on a kosher
diet are routinely served spoiled food . . .Id. at 766. The court held that the prisoner alleged
specific facts showing retaliation besawf his constitutional rightdd. at 767. However, unlike
Strope Martinez denied Plaintiff food on only one odcas which Plaintiff does not allege directly
followed a grievance against Martinez. Instead, Bféasserts only that “[tje food tray denial was
done in retaliation for plaintiff filing numerouSRs against staff at DRDC and SCCF in the
preceding months . . ..” Second Am. CompleY Because frequent denials directly following
grievances are more likely to chill speech anthbévated by retaliation, the Court finds tBatope

would not have put a reasonable official on c®tihat Martinez’s conduct violated Plaintiff's

¥ The Court notes that for purposes of qualifrachiunity, it is not the general right to be free
from retaliation for filing grievancekat must be clearly establishesee Reichle v. Howards66
U.S. 658 (2012)Matson v. Hrabe612 F. App’x 926, 930 (10th Cir. 2015). Instead, it is the more
specific right to be free from the rétdory conduct at issue in the caddatson 612 F. App’x at
930 (“[T]he right in this case is not the rightlde free from retaliation &m filing grievances, but
the more specific right to be free from a retaliatoaysfer to another general-population unit in the
same prison.”).



constitutional rights.

Moreover, although not binding on this Court for qualified immunity purposes, the Court
finds this case similarly distinct frowVolters v. Estate of Connddo. 03-3251-KHV, 2005 WL
1842841 (D. Kan. July 29, 2005). In that case, tourt found the plaintiff stated a First
Amendment retaliation claim, because the prisonisliem“instructed staff to discontinue hot dinner
meals, cut food portions and deny plaintiff heart healthy meald.”at *6. The plaintiff's
injury—regular and consistent denials of meals at the direction of the prison’s warden—is much
more severe than the denial of a meal tray single occasion. Therefore, the Court finds the law
does not clearly establish that Martinez’s conduct violated Plaintiff's constitutional rights.

In sum, the Court concludes that Martineemgitled to qualified immunity over Plaintiff’s
second cause of action, because Plaintiff faildlema the second and third elements of his First
Amendment retaliation claim. Moreover, even if Plaintiff properly asserted a constitutional
violation, Martinez would be entitled to qualifiedmunity, because the conduct does not violate
clearly established law.

Il. Third Cause of Action: Substantive Due Process Violation

Plaintiff's third claim for relief asserts tha¥lartinez violated Plaintiff’'s Fourteenth
Amendment substantive due process right by denfalaintiff a meal tray and falsifying food
provision records. Second Am. Compl. 1 20-23. muHats argue that the deprivation of a single

meal, even if done intentionally, does not “shock the conscignde€efs.” Mot. 12. Plaintiff

4 Although Defendants also address whethenBfgstates a procedural due process claim,
the Court does not find this analysis necessary aastffl makes clear that he brings his claim only
under the substantive componentlod due process clause. In his Second Amended Complaint,
Plaintiff states that the alledeonduct would “shock the consceoeri of a federal judge, which is
the standard for a substantive due processtioolaSecond Am. Compl.ZlL. Additionally, in his
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responds that spoilation and obstruction of evidence related to possible civil claims is certainly
conscience shocking. Pl’s Resp. 11 22-24. The Court agrees with Defendants, and holds that
Martinez is entitled to qualified immunity over Plaintiff's third cause of action.

“[T]he Due Process Clause contains a substantive component that bars certain arbitrary,
wrongful government actions ‘regardless of the fairness of the procedures used to implement them.™
Zinermon v. Burch494 U.S. 113, 125 (1990) (quotilmpniels v. Williams474 U.S. 327, 331
(1986)). However, “the Supreme Court hasobasized ‘that only the most egregious official
conduct can be said to be arbitrary in the constitutional seng#@lidms v. Berry519 F.3d 1216,

1220 (10th Cir. 2008) (quotinQounty of Sacramento v. Lewi®23 U.S. 833, 840 (1998)). “The
tortious conduct alleged ‘must do more than show that the government actor intentionally or
recklessly caused injury to the plaintiff by abusing or misugiogernmenpower. . . . It must
demonstrate a degree of outrageousness and a odgyoit potential or actual harm that is truly
conscience shocking.’ld. at 1221 (quotingiivsey v. Salt Lake Coun®®75 F.3d 952, 957-58 (10th

Cir. 2001)). Therefore, “[e]Jven most intentionatflicted injuries causiby misuse of government
authority will not meet this standardKoessel v. Sublette Sheriff's De@i7 F.3d 736, 750 (10th

Cir. 2013).

Here, although depriving a prisoner of a maxadl covering up facts about the deprivation
is certainly wrongful, the Court does not find ibamong the most egregious official conduct that
gives rise to a claim under the Fourteenth AmendmerRusgsell v. Wilkinsgrihe court found that

discontinuation of kosher meals without justification, although wrongful, did not shock the

Response, Plaintiff refers to laksim as for denial of substéve due process under the Fourteenth
Amendment. Pl.’s Resp. 5.
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conscience. 79 F. App’x 175, 178H{&Cir. 2003). Other courts %@ found that acts as egregious
as pulling hair and allegedly giving a prisoner Wégh, although intentionally inflicted, did not rise
to the conscience-shocking leveRockette v. RamireNo. 14-cv-02178-RBJ-MJW, 2015 WL

350804, at *3 (D. Colo. Jan. 27, 2015).

Furthermore, although Plaintiff does not specifically assert an Eighth Amendment claim
arising from the meal deprivation, courts héwend the Eighth Amendment standard relevant to
the “shocks the conscience” analyslsunsford v. Bennettl7 F.3d 1574, 1583 (7th Cir. 1994)
(stating that substantive due process rights “are essentially coextensive with Eighth Amendment
prohibitions against cruel and unusual punishment,” and holding that “[b]Jecause we find no cruel
and unusual punishment in this case, there can siyriano deprivation of substantive due process
rights”); Allen v. Clement®930 F. Supp. 2d 1252, 1270 (D. Colo. 2013) (“[T]he Court’s finding that
plaintiffs do not state an Eighth Amendment laveighs heavily against their substantive due
process claim.”). To state &ighth Amendment food deprivation claim, a plaintiff must show a
significantly serious deprivation of foo&ee Barney v. Pulsiphet43 F.3d 1299, 1310 (10th Cir.
1998) (stating that a deprivation of an inmategbtito receive adequate food “must be objectively

‘sufficiently serious™), superseded by statute on other groyntis U.S.C. § 1997€Toevs V.
Milyard, 563 F. App’x 640, 646 (10th Cir. 2014) (holding that “[a] one-time denial of ‘nine
consecutive meals’ during a thrday period . . . does noise to the level of a constitutional
violation . . . .”). Therefore, the Court fintlsat the denial of a single meal, although wrongful,
would not rise to the level of cruel and unuguatishment. This supports the Court’s holding that

the deprivation of a meal and the subsequernifitaton of records regarding that deprivation is

not conscience shocking.
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Because Plaintiff has not alleged a violatiomigfFourteenth Amendment rights, the Court
holds that Martinez is entitled to qualified immunity over Plaintiff's third claim for relief.
Moreover, even if Plaintiff had alleged a constitutional violation, Martinez would be entitled to
qualified immunity, because there is no Tem@hcuit or Supreme Court precedent clearly
establishing that the denial of one meal would shock the conscience of federal judges.

lll.  Eighth Cause of Action: Eighth  Amendment Violation and First Amendment
Retaliation

Plaintiff's eighth claim asserts that Travis dratimore violated Plaitiff's First and Eighth
Amendment rights when they refused to give hisprescription eyeglasses before transferring him
to another facilit. Second Am. Compl. 1 55-64. Regarding Plaintiff's retaliation claim,
Defendants contend Plaintiff fails to allege thecond and third elentsn Defs.” Mot. 13-15.
According to Defendants, Plaintiff auffered only a de minimis injurid. Moreover, Defendants
contend there is no evidence that they were motinatadiesire to keep Plaintiff from filing further
grievancesld. Plaintiff asserts that the dial of prescription eyeglassés significant, because he
is unable to see more than four inches without vision correction. Pl.’'s Resp. § 41. Additionally,
Plaintiff contends that Defendants could haeerb motivated by a desire to suppress Plaintiff's
speech, because Plaintiff was freeil® lawsuits after leaving SCCHd. at  57. Defendants do
not directly address Plaintiff's claims under the Eighth Amendment.

The Court will first analyze whether Plaiffitstates a claim under the Eighth Amendment.

®> Although Plaintiff's heading does not statattne brings this claim under the Eighth
Amendment, the allegations make clear thatfifaalso asserts an Eighth Amendment claBee
Second Am. Compl. { 65 (stating that Pldfitias punished in a cruel and unusual mannergt
1 66 (requesting a finding that Plaintiff's rights under the First and Eighth Amendments were
violated).
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Then, the Court will address whether Plainpffoperly alleges that Defendants denied him
eyeglasses in retaliation for his protected condTice Court finds that Plaiiff states claims under
both amendments.

A. Eighth Amendment Claim

To state an Eighth Amendment claim for detdite indifference to serious medical needs,
a plaintiff must satisfy objectevand subjective componentSallahan v. Poppell471 F.3d 1155,
1159 (10th Cir. 2006). “The objiee component of the test is met if the harm suffered is
‘sufficiently serious’ to implicate the @el and Unusual Punishment Clauseld. (quoting
Kikumurav. Osagigt61 F.3d 1269, 1291 (10th Cir. 2006)). dical need is sufficiently serious
‘if it is one that has been diagnosed by a physiammandating treatment or one that is so obvious
that even a lay person would easily recognize the necessity for a doctor’s atteSeaihotk v.
Coloradq 218 F.3d 1205, 1209 (10th Cir. 2000) (quotit v. Uphoff199 F.3d 1220, 1224 (10th
Cir. 1999)). The subjective component requiregth@tiff to allege the defendant disregarded a
known substantial risk of harm by failing to take reasonable measures to alizdadahan 471
F.3d at 1159.

Here, Plaintiff alleges that Defendants destirhis repeated requests for his eyeglasses
before transferring him to another facilittecond Am. Compl. Y 56-57. The Court finds that
Plaintiff's allegations state an Eighth Amenelmh claim. Regarding the objective component,
prescription eyeglasses require approval of a physi@an.Sealo¢R18 F.3d at 1209 (stating that
a medical need is sufficiently serious if it leeeen diagnosed by a physician). Moreover, because
Plaintiff alleges he could see only four incheelay person would clearhgcognize Plaintiff's need

for glasses. Second Am. Compl.  62.
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As for the subjective component, Plaintiffused to leave SCCF until he received his
glasses, and he repeatedly told Defendants the eyeglasses were netsaaryy 56-57.
Additionally, because Plaintiff could not see mahan four inches without his glasses, it is
reasonable to assume Defendants matjusaw Plaintiff with themSee idat I 62. Finally, once
Plaintiff returned to SCCF, Travis allegedly tol@intiff he had the glasses in his desk drawer the
entire time and joked that Plaintiff “won this oneld. at 60. The Court finds these allegations
sufficient to demonstrate thBefendants knew Plaintiff despezbt needed eyeglasses and failed
to take reasonable measures to meet his deteover, Defendants’ conduct, as alleged, violated
clearly established Tenth Circuit precedemditchell v. Maynard 80 F.3d 1433, 1443 (10th Cir.
1996) (stating that the “denial of prescripteyeglasses can violate the Eighth Amendment when
the eyeglasses represent a serious medical need” Brimgr v. Peck825 F. Supp. 1411, 1419
(S.D. lowa 1996))).

In their Motion, Defendants argue that prisbase no duty to provide those not incarcerated
with medical care. Defs.” Mot. 14. According@efendants, because Plaintiff was released from
SCCEF, Plaintiff has not stated a clailth. However, Defendants’ argument overlooks that Larimore
and Travis allegedly deprived Plaintiff of hisegyasses while Plaintiff was still inside the prison.

If Plaintiff's eye condition had desloped after he was releasegb&oole, the prison would have no

® The Court notes that it is Plaintiff's burden to come forth with clearly established law.
Martinez v. Beggs63 F.3d 1082, 1088 (10th Cir. 2009). haligh Plaintiff did not provide Tenth
Circuit or Supreme Court precedent demonstrating that Defendants’ conduct violated clearly
established law, the Court will not grant Defendants’ Motion on this b&sis.Salazar v. Whijte
No. 14-cv-02081-RM-CBS, 2015 WL 5781650, at *3. (Dolo. Oct. 5, 2015) (rejecting the
defendant’s argument that the pro se plaigtiffomplaint should be dismissed because of the
plaintiff's failure to show what clearly establishew the defendant violatgdindeed, Plaintiff's
pro se status requires courts to make some allowance for a pro se litigant’s “failure to cite proper
legal authority . . . .”"Hall v. Bellmon 935 F.2d 1106, 1111 (10th Cir. 1991).
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duty to fit Plaintiff with glasses. However, ditiff alleges he was deprived of prescription
eyeglasses before his release while the prisomatila duty to provide him with adequate medical
care. To hold otherwise would mean that @ official could intentionally deny a prisoner

assistive devices, release the prisoner, and theh hia hands of the entire incident. The Eighth
Amendment does not permit such a result. Theeetbe Court finds that Plaintiff has sufficiently

stated a claim under the Eighth Amendment.

B. First Amendment Claim

Plaintiff's eighth cause of action also assert-irst Amendment retaliation claim. Second
Am. Compl. 1 65-66. According to Plaintiff, Defendants refused to give him his eyeglasses
because of previous grievances he had filedat 1 61, 65. As previously stated, a retaliation
claim requires the plaintiff to prove that: (1)Wwas engaged in constitutionally protected activity,

(2) the defendant’s actions caused the plaitdifuffer an injury tat would chill a person of
ordinary firmness from continuing to engage in that activity, and (3) the defendant’s action was
substantially motived by the plaintiff's exeseiof a constitutionally protected activiyorrell, 219

F.3d at 1212.

Here, Plaintiff satisfies the first element, besait is well established that filing grievances
constitutes a protected activitpee, e.g.Gee 627 F.3d at 1189. Regarding the second element,
the Court finds that denying Plaintiff his necegsyeglasses for over three months is more than
a de minimis injury. Plaintifflieges that during the three-month period, he appeared in court and
otherwise conducted activities of daily living withdlé benefit of being able to see. Second Am.
Compl. § 62. The Court finds that this harm would deter a person of ordinary firmness from

continuing to file grievances and lawsuits. Mwmrer, the Court has already found that Plaintiff's
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allegations are sufficient to state a claim an Eighth Amendment violation, which lends support to
the Court’s holding that the injury is not de minim&llen v. Avace491 F. App’x 1, 6 (10th Cir.
2012) (“The prospect of punishment severe endagatisfy the Eighth Amendment is sufficient

to ‘chill a person of ordinary firmness’ from exercising his constitutional rights.”).

Defendants argue Plaintiff's injury is de nims, because Plaintiff could have sought new
eyeglasses as a member of the general publicrofepaDefs.” Mot. 14. Defendants’ argument is
unavailing. It is not clear to the Court thaaiRtiff had access to free medical care or had the
resources to purchase a pair of prescription eyegla3s¢erefore, the fathat Plaintiff could have
theoretically paid to receive a new pair of glask®ss not render Plaintiff’'s injury de minimis.

Regarding the third element, although a close call, the Court finds that Plaintiff alleges a
causal connection between Plaintiff's grievanaas Refendants’ actions. First, Plaintiff alleges
Larimore fit Plaintiff with a sjg mask only to create a reason for not providing Plaintiff with his
eyeglasses. Second Am. Compl. §57. Additionalbin®ff asserts that Travis told him the glasses
were in Travis’s desk the entire time, and joked that Plaintiff “won that dde &t § 60. These
allegations demonstrate that Defendants knew fiffaieeded his eyeglasses, yet failed to provide
them. Moreover, Plaintiff's Second Amended Compleeferences a documattached to his First
Amended Complaint, which shows Plaintiff filed Itnple grievances against Travis prior to the
eyeglasses incident. First Am. Compl. 24-27, ECF No. 12. This provides further evidence of
Travis’'s improper motivation.See Allen491 F. App’x at 6 (stating that a retaliatory act being
“close in temporal proximity to the protected activity” provides some evidence of a defendant’s
substantial motivation).

Defendants argue Plaintiff fails to show they were substantially motived by a desire to
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prevent Plaintiff from engaging protected activity, because Plaintiff was being released on parole,
and thus, had no reason to continue filing gnmees. Defs.” Mot. 14. However, Defendants’
argument overlooks that Defendants could have beativated by a desire to dissuade Plaintiff
from initiating lawsuits against thentee Smith v. Maschné99 F.2d 940, 947 (10th Cir. 1990)
(“Itis well established that prison officials gnaot unreasonably hamper inmates in gaining access
to the courts.” (quoting Wildberger v. Bracknell869 F.2d 1467, 1468 (11th Cir. 1989))).
Moreover, Defendants could have denied PIfiihis glasses to keep him from filing grievances
should he ever return to SCCF, which in fagiened approximately six months after his transfer.
SeeSecond Am. Compl. {1 60. Therefore, the Court holds Plaintiff has sufficiently alleged that
Defendants’ actions violated Plaintiff's right be free from retaliation for engaging in activity
protected by the First Amendment.

The Court also holds that the alleged Miola was clearly established. Although the court
cannot locate a Tenth Circuit or Supreme Court case specifically stating that denying an inmate
prescription eyeglasses because of his previoistigrievances violates the First Amendment, the
Court finds that it would be clear to a reasonable officer that such conduct is uni@edutayed
v. CourtneyNo. 12-cv-01134-CMA-KMT, 2013 WL 708115,’at(D. Colo. Feb. 5, 2013) (holding
that it would be clear to a reasttmofficer that denying an inmattee opportunity to seek medical
care is unlawful)adopted by2013 WL 690810 (D. Colo. Feb. 26, 2013). This is especially true
given that clearly established Tenth Circuggadent provides that denying a prisoner prescription
eyeglasses may violate the Eighth Amendmé#itchell, 80 F.3d at 1443.

IV.  Ninth Cause of Action: Ninth Amendment Violation

Plaintiff's final claim alleges that Dr. Koprivikar infringed on Plaintiff's right to privacy
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under the Ninth Amendment by force medicating Plaintiff in a retaliatory manner. Second Am.
Compl. § 68. The Court holds that this clainmg@roper, because “it is well established that the
Ninth Amendment is not an independent sourcadividual rights, but a rule of construction to be
applied in certain casesl’omaz v. LandemMNo. 13-cv-0707-WJIM-KMT, 2014 WL 1584219, at *6

(D. Colo. Apr. 21, 2014) (holding that the plaffisi Ninth Amendment claims were “indisputably
meritless”); Strandberg v. City of Helena/91 F.2d 744, 748 (9th Cir. 1986) (“[T]he ninth
amendment has never been recognized as independently securing any constitutional right, for
purposes of pursuing a civil right&im.”). As such, the NintAmendment cannot form the basis

of a Section 1983 civil rights clainSee Parnisi v. Colo. State Hos§92 F.2d 1223, at *1 (10th

Cir. 1993) (Table) (holding that the appellanNinth Amendment claims were “based on
indisputably meritless theories,” because “the Ninth Amendment only protects those rights not
otherwise ‘enumerated in the Constitution,” areliighth Amendment specifically addresses itself

to the mistreatment of prisonerguoting U.S. Const. amend. IX)\icllrath v. City of Kingman

No. 12-1002-JAR-KMH, 2012 WL 4359074, at *5 (D. Kan. Sept. 24, 2012) (“The Ninth
Amendment is a rule of construction, not an peledent source of constitutional rights, so it cannot
form the basis of a civil rights claim under § 1983.Therefore, the Court finds that dismissal of
Plaintiff’'s ninth claim for relief is proper.

CONCLUSION

In sum, the Court finds that Martinez is entitte qualified immunity over Plaintiff's claims
that Martinez deprived Plaintiff of oneaal and covered up facts surrounding the denial.
Additionally, Plaintiff's Ninth Amendment claim isnproper. Therefore, the Court dismisses

Plaintiff's second, third, and ninth claims for reliéfowever, Plaintiff has sufficiently alleged that
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Defendants’ refusal to give Plaintiff his prescription eyeglasses violated his clearly established rights

under the First and Eighth Amendments. Acowgly, Defendants’ Motion to Dismiss Second

Amended Complaint in Part Pursuant to FedCR. P. 12(b)(1) and (6) [filed February 27, 2017,

ECF No. 74is granted in part and denied in part
Entered and dated at Denver, Colorado, this 12th day of April, 2017.

BY THE COURT:
WZ. 7474{;

Michael E. Hegarty
United States Magistrate Judge
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