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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 16€v-01569NYW
RYAN LEE,

Plaintiff,
V.

TODD TUCKER,
MARK O’HAROLD,
AMANDA WEISS, and
CHAD WALKER,

Defendants.

MEMORANDUM OPINION AND ORDER

Magistrate Judge Nina Y. Wang

This matter comes before the court on Defendants Todd Tucker, Mark O’Harold,
Amanda Weiss, and Chad Walleefcollectively, “Defendants”)Motion for Summary Judgment
(or “Motion”). [#16, filed Mar. 23, 2017]. The undersigt Magistrate Judge considers the
Motion for Summary Judgment pursuant to 28 U.S.C. 8§ 636(c) and the Order Referring Case
dated August 11, 2016 [#9]. Upon careful review of the Motion and associated briefing, the
applicable case law, the entire case fded the comments offered during the June 23, 2017
Motion Hearing, the court herelSyRANTS IN PART and DENIES IN PART the Motion for

Summary Judgment for the reasons stated herein.

! Where the court refers to the filings made in Electronic Court Filing FEGystem in this

action, it uses the convention [# _arjd uses the page number as assigned by the ECF system,
except when citing from the transcript of a deposition. Wditmg the transcript of deposition,

the court uses the ECF docket number, but cites to the page and line numbers as assigned in the
original transcript.
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BACKGROUND

Plaintiff Ryan Lee (“Plaintiff’ or “Mr. Lee”) initiated thisaction on June 21, 2016,
seeking monetary damages from Defendants pursuant to 42 U.S.C. § 1983 for allegedig violati
his constitutional rights. [#1]. Plaintiffs Complaint alleges the following claims: (1)
Retaliatory Arrest against Defendants Tug¢k@'Harold, and Weiss for allegedly arresting
Plaintiff for exercising his First Amendment right to free speech (Claim 1); 2ndExcessive
Force and Failure to Intervene to Prevent Excessive Fagznst all Defendants for allegedly
using unreasonabland unnecessary force without legal justification when arresting Mr. Lee.
Sed[id. at 7-10].

Pursuant to the court's Scheduling Order, Defendants filed their Motion for Symmar
Judgment [#16] on March 23, 2017. [#11]. On June 23, 2017, the coud hedtion hearing
on the Motion for Summary Judgment and took the Motion under adviserSerl#30]. The
Motion is now ripe for resolutionSeg#26; #29].

MATERIAL FACTS

The events giving rise to Plaintiff Complaint occurred on the night of July 4, 2014, when
Defendants arrived at Plaintiff's residence in response to a 911 call placedimyffRl wife
Tamila Lee. [#6 at Statement of Undisputed Material Facts (“SOUMF") 125 #t Statement
of Additional Disputed Facts (“SADF”)  1]Earlier that day, Mr. Lee attended a barbeque
where he consumed approximatetp 4lcoholic beveraged#16 at SOUMF |1 1; #26 SADF
1 1]. The Parties dispute whether Plaintiff was “overly intoxicateddmpare[#16 at SOUMF

19 1,10; #29 at Response to Additional Facts With [#26 at SADF § 1]. Upon returning home

2 Plaintiff alleges the Failure to Intervene to Prevent Excessive Foraesa@aifendant Walker
only. [#1 at § 43].



from the barbeque, Plaintiff and Ms. Lee argued, and eventually “wrestled,” ovenoa e
keys, because Ms. Lee was concerned that Plaintiff was too intoxicatedvéo d#16 at
SOUMF 1 1#26 at SADHY 25]. The Parties dispute the severayd characterizatioaf the
altercation between Mr. arids. Lee compareg[#16 at SOUMF {1 1, 13ith [#26 atResponse
To Movants Statement Of Material Facts (“RMSM®'LL;id. at SADF |1 26]; regardéss, it is
undisputed that: (1) Ms. Lee blocked Mr. Lee fraxiting their residence; (2) Ms. Lee
attempted to grab the car keys from Plaintiff's hand and the two began to struggieeokeys;
(3) Plaintiff and Ms. Lee fell to the ground and continued to struggle for possessionaafrthe
keys;(4) Plaintiff threw thecarkeys which then struck Ms. Lee’s leg; and (5) betintiff and
Ms. Lee suffered minor injuries (e.g., cuts and abrasions) because of tbatialteSee#16 at
SOUMF 11 13, 6; #5 at RMSMF 1 & SADF 1 26].

Ms. Lee then called 911. [#16 at SOUMF | 1; #26 at RMSMF § 1 & SADF Bijng
that call, Ms. Lee informed the 911operator that she did not know how much Plaintiff had to
drink that day, that Plaintiff had thrown carykeat her, andhat Plaintiff was “going to get on
the phone and tell the operator that she (Tamila) [was] crazy.” [#16 at SOUMF firdyg e
call, Ms. Lee also informethe 911 operator that she and Plaintiff had been fighting. -1#d16
1-2]. Plantiff then took the phone from Ms. Lee and told the operator that there was “nothing
going on;” that he had not consumed much more alcohol than Ms. Lee; that Ms. Lee hits and
abuses him (including with weapons) and that he can show the officers prdofsafgb abuse;
that he never threw the car keys at Ms. Lee; and that the officers will seeotinabitsly is crazy

and somebody isn’t.”[Id. at SOUMF § 3]. Plaintiff then stated, “Jesus Christ. F*ck. I'm



getting off the phone, bye.”Id.]. At that tme, Plaintiff was aware that “police officers were
either coming or already outside[.]1d] at SOUMF { 4].

Defendants O’Harold and Tucker arrived Plaintiff's residence firstboth at some
point heard yelling sm inside Plaintiff's resideneeand, upon knocking on Plaintiff's door,

Ms. Lee answered and consented to their erfbge[#16 at SOUMF [ %B; #26 at SADF 1 7].
Defendant O’Harold informed Plaintiff that he was there to investigate a dordesttirbance
complaint Plaintiff, standing in ta living room, said, “Get the f*ck out.” [#16 at SOUMF { 7].
Plaintiff also demanded to see a warrant authorizing their entry, to whicl Bidfendant
O’Harold or Tucker responded, “what are you some kind of lawyer or something.” [#26 at
SADF 1 9];cf. [#29-2 at 81:315]. Mr. Lee replied, “no, but you don’t look like a lawyather,

you look like a dumba**.” [#26 at SADF { 9].

Then, Defendants Walker and Weiss arrived at Plaintiff's residence and separated
Plaintiff and Ms. Lee See[#16 at SOUMF { 8; #26 at RMSMF { 8]. When questioned by
Defendants Walker and Weiss, Ms. Lee stated that Plaintiff was intoxicatede&adhtvested
for driving under the influence in the past, had pinned her to the ground so she bit him, had
shoved but not hit hérthat the two were arguing over the car keys, that the argument continued
in the parking lot where the two continued to push one another, and that she cut her thumb and
had bruises from the walls. [#16 at SOUMF § 1Rlaintiff, howeverjnitially refusedto answer
Defendants O’Harold and Tucker’'s questidnscluding the cause of abrasions on Plaintiff's
arm), apparently exercising his right to remain silénit, in doing so, Plaintiff employed

“profane language;” however, Plaintiff eventually told Defendants O’'HanmuddTaicker that he

3 Plaintiff denies that Ms. Lee told Defendants Walker and Weiss that Flainstied her to the
ground. [#26 at RMSMF { 11].



and Ms. Lee were arguing but that he “never laid a hand on Beelid. at SOUMF { 9; #26 at
RMSMF § 9 & SADF 1 141].

Following the respective interview®efendants O’Harold and Weiss convened outside
the front doorof Plaintiff's residence to discuss the information gleaned from Plaintiff and M
Lee. [#16 at SOUMF | 12; #26 at SADF  12]. Mr. Lee remained in the living room with
Defendant Tucker, and Ms. Lee remained in a bedroom with Defendant Walker. [#16 at
SOUMF 1 12]. Defendants contend that Defendants O’Harold and Weiss concluded that they
had probable cause to arrest Mr. Lee pursuant to Colo. Rev. Sta6-8§a86° [Id.]. Plaintiff
disagreescontenthg that the conversation between Defendants O’Harold and Weiss was very
brief and was interrupteby Defendant Tucker’s yellingSee[#26 at RMSMF 12 & SADF 11
13-14 20]. The interruption occurred because Plaintiff turned to Defendant Tucker and stated,
“F*cking idiot,” before arising from the couch and allegedly announcing his intention & get
glass of water from the kitchen. [#16 at SOUMF { 13; #26 at RMSMF-1% 83SADF 1 13
15]. The Partiesalsodispute whether: (1) Mr. Lee actually announced his intention to get a
drink of water; (2)Mr. Lee was aware that he was being arrested or detained and cooidveot
freely about his residencer (3) upon arising from the couch, Defendant Tucker asked and/or
ordered Plaintiff to stay seated and away from the kitahen to a perceived risk of harm

Compare[#16 at SOUMF 1 145 with [#26 at RMSMF q13-14 17 & SADF {15-17.

* Section 186-803.6(1) provides, in pertinent part, “{w]hen a peace officer determines that there
is probable cause to believe that a crime or offense involving domestic violenadinasl ah
section 186-800.3(1), has been committed, the officer shall, without undue delay, arrest the
person suspected of its commission . . . and charge the person with theriafgp@pne or
offense.” Colo. Rev. Stat. § #803.6(1) There is no requirement to arrest either party
involved should the peace officer(s) determine that no probable cause exists toaeflieve or
offense of domestic violence has been committdd.but cf.[#16 at 2].
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Nonetheless, Plaintiff stated “something to the effect of ‘its [sic] my hoasd/or ‘I can go in
my own kitchen,” and continued in the direction of the kitch&ee geerally [#26 at SADF
19].

As Plaintiff continued toward the kitchen, Defend&uatker attemptetb detainPlaintiff,
but was unsuccessful in doing&od a struggle ensued. [#16 at SOUMF | 15; #26 at RMSMF
15 & SADF 1Y 19, 21]. Defendants O’Harold and Weiss, upon hearing the confrontation
between Defendant Tucker and Plaintiff, entered Plaintiff's residencelzs®ived the struggle.
[#16 at SOUMF | 17; #26 at SADF  22]. At this point, Defendant O’Harold grabbed Plaintiff
and applied an “arm bdnold” in an attempt to subdue Plaintiff, causing Mr. Lee to collide with
his kitchen cabinets and refrigerator. [#16 at SOUMF § 17; #26 at SADB-¥4. Then,
Defendant Weiss entered the strugglelivering two “hammer strikes” to Plaintiff's shoulder
an attempt to loosen his grip on the refrigerator; Defendant O’Harold ales gtlaintiff’'s neck
with a “hammer strike.” [#16 at SOUMF | 18; #26 at SATF2526]. See alsd#164 at 1,
#168 at 3]. Because Defendants O’Harold, Tucker, and Wemddc not subdue Plaintiff,
Defendant Tucker drew his Taser and administered approxingatefdrive stuns’to Plaintiff's
back lasting roughly 3, 5and8 seconds. [#16 at SOUMF {1 190; #26 at RMSMF { 19 &
SADF 11 2728, #269]. During oral argument, counsel for Defendants conceded that “drive
stuns” was not synonymous with Taser contacts; a single drive stun could inclug@emul

contacts with Plaintiff's personAt some point, Plaintiff lost consciousness and it is alleged that

> A drive (or “dry”) stun means that the Taser’s prongs were never develofeet, the Taser
would make an “electric arc that would stun when touched to the skin.” [#16 at SOUMF { 19].
In addition, Plaintiff alleges that Dolag County “trains its officers to use the Taser for-five
second durations. . . . [B]ut an officer may continue holding the trigger down for an extended,
longer discharge.” [#26 at SADF { 29].



Defendant Weiss twice informed Plaintiff that he was under abn@shevertheless resisted.
Compare[#16 at SOUMF 11 188, 20]with [#26 at RMSMF {{ 120 & SADF 11 2627, 34

35. Defendant Walkenllegedly observed the strugdet did not intervene. [#26 at SADF
31]. Ultimately, Defendant Weishandcuffed Mr. Lee, and Defendants escorted Plaintiff to the
rear seat of Defendant Weisgjuad cawhere Plaintiff stated Ms. Lee was “ooft control and
was ‘being a c*t.”” [#16 at SOUMF | 21].

Defendant O’Harold remaed on the scene with Ms. Lee, who allegedly completed a
Douglas County Sheriff's Office Domestic Violence Victim Statement Form, wielker2lants
Weiss and Walker transported Mr. Lee to Castle Rock Adventist Hospitah@spital”) for jail
clearance.See[#16 at SOUMF qf 223]; but sed#26 at RMSMF { 22]. During his transport
to the hospital, Plaintiff informed Defendamé&iss and Walkethat his handcuffs were too tight
but to no avail, and that if Defendant Tucker did not have a badge or aPlaméff “could
have kicked his a**.” [#16 at SOUMF { 23; #26 at RMSMF | 23 & SADF 1 36].

Once at the hospital, Dr. Britney Anderson examined Plainge[#16 at SOUMF 1
24]. Dr. Anderson’s treatmemntotes indicate that Plaintifomplained only thahis handcuffs
were too tight; that he refused a breathalyzer; that he denied any traunes, @sabrasions,
muscle pain, joint pain, or swelling; that he had normal range of motion in his extseitge
he had three small abrasions on his back widhtenderness or underlying contusions and an
abrasion on his arm, treated with Neosporin; and that he was medically clearezhfoenation.
[#16 at SOUMF § 24; #163]. Plaintiff avers that Dr. Anderson’s medical notes do not

accurately reflect higmjuries, injuries that include “obvious physical injuries from the beating,



including pain and suffering, electric shock, bleeding, bruising, numbness in his wristcand a t
rotator cuff.” [#26 at RMSMF Y 24 & SADF { 37].

Mr. Lee was then booked intbdé Douglas County Jail (the “jail”) whetee allegedly
admitted to resisting arrestPlaintiff denies he made this stateme@ompare[#16 at SOUMF
1 25] with [#26 at RMSMF q 25]. While in jail, medical personnel informed Plaintiff that his
blood pressuravas elevated. [#16 at SOUMF § 26Accordingly, afterhis release on July 7,
2014, Plaintiff saw Dr. Shane Knepshield on five separate occassa®id. at SOUMF | 26
32; #1617; #1618; #1619; #1620; #1621]. On four of those occasions, Dr. Kisépeld’s
treatment notes focus solely on Plaintiff's elevated blood pressespf16-17; #1618; #1619;
#16-20} however, on August 22, 2014, Dr. Knepshield reported that Mr. Lee complained of
persistent right shoulder pain, this being after Plaintét mith attorneys regarding this matter.
See[#16 at SOUMF {1 282; #1621]. Plaintiff denies that he did not report his right should
pain or any other injuries to Dr. Knepshield until the August 22, 2014 visit. [#26 at RM$MF
27-30]. Rather, Dr. Knepshield diagnosed the rotator cuff injury and referred Plamtiff t
physical therapy, therapy that lasted several months and resulted in fPlegaihingonly 90%
of his right shoulder use. [#26 at RMSMF 27 & SADF { 37].

Finally, on April 27, 2015 Plaintiff entered a guilty plea to charge ‘tdarassment
strike/shove/kick An Act of Domestic Violencg@ursuant to Colo. Rev. Stat. §-28111(1)(a)
andreceived a deferredentencedipon completion ofi8 months of supervised probation that
included completion of domestic violence and alcohol treatment. [#16 at SOUMF | 3&t;#16
#26 at RMSMF | 33]. Mr. Lee completed probatithe plea was withdrawrand all charges

were dropped. [#26 at RMSMF § 33].



STANDARD OF REVIEW

Rule 56 Generally

Summary judgment is appropriate only if “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattet dfddw.
R. Civ. P. 56(a)Celotex Corp. v. Catretd77 U.S. 317, 322 (1986 endersorv. InterChem
Coal Co, 41 F.3d 567, 569 (10th Cir. 1994). Whether there is a genuine dispute as to a material
fact depends upon whether the evidence presents a sufficient disagreeragotre submission
to a jury or conversely, is so osa&led that ne party must prevail as a matter of ladnderson
v. Liberty Lobby, In¢.477 U.S. 242, 24819 (1986);Carey v. U.S. Postal Sen812 F.2d 621,
623 (10th Cir. 1987). A fact is “material” if it pertains to an element of a claimfensk a
factual dipute is “genuine” if the evidence is so contradictory that if the matter wentlicatria
reasonable party could return a verdict for either paftyderson477 U.S. at 248. “A ‘judge’s
function’ at summary judgment is not ‘to weigh the evidence and determine the truth of the
matter but to determine whether there is a genuine issue for triebldn v. Cotton134 S.Ct.
1861, 1866 (2014).

If the moving party demonstrates an absence of evidence supporting arakesksnent
of the opposing party’s claims, the burden shifts to the opposing party to show that there is a
genuine issue for trial. Celotex 477 U.S. at 324. To satisfy this burden, the nonmovant must
point to specific facts in an affidavit, deposition, answers to interrogatodesssions, or other
similar admissible evidence demonstrating the need for a tdgl.Mares v. ConAgra Poultry
Co, 971 F.2d 492, 494 (10th Cir. 1992). “[A] mere ‘scintilla’ of evidence will be insufficient to

defeat a properly supported motion for summary judgment; instead, the nonmoving party must



introduce some ‘significant probative evidence tending to support the complatiakzid v. City
& County of San Francis¢d 25 F.3d 1328, 1331 (9th Cir. 1997) (quotfgderson477 U.S. at
249, 252). In reviemg a motion for summary judgment the court views all evidence in the light
most favorable to the nemoving party. See Garrett v. HewleRackard Co. 305 F.3d 1210,
1213 (10th Cir. 2002).
. Qualified Immunity

The doctrine of qualified immunity applies government officials in their individual, as
opposed to official, capacity, and does not attach to government enSeesBeedle v. Wilspn
422 F.3d 1059, 1069 (10th Cir. 2005). Accordingly, the doctrine “protects government officials
from liability for civil damages insofar as their conduct does not violate clearly estdblishe
statutory or constitutional rights of which a reasonable person would have knd@Wark v.
Wilson 625 F.3d 686, 690 (10th Cir. 2015) (quotkgarson v. Callaharb55 U.S. 223 (2009)).

In § 1983 cases, when a defendant moves for summary judgment on the basis of qualified
immunity, the plaintiff must do more than simply identify a genuine dispute of ialatect.
Once an individual defendant asserts qualified immuriy, Lee must demonstrate that
Defendantsriolated hisconstitutional rights and that those rights were clearly establisGed.
Cox v. Glanz800 F.3d 1231, 1246 (10th Cir. 2015). And, “although we review the evidence in
the light most favorable to the nonwmeg party, the record must clearly demonstrate the
plaintiff[s] have] satisfied [their] heavy twpart burden.” Felder ex rel. Smedley v. Malcom
755 F.3d 870, 8778 (10th Cir. 2014)internal quotations and citation omittedCourts have
discretion to consider either prong firs6eePearson v. Callahgn555 U.S. 223, 2362009)

(holding that trial courts should exercise their sound discretion in deciding which oidhe
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prongs of the qualified immunity analysis should be addressed fa&tagoul&os v. Yazzje
741 F.3d 1126, 1129 (10th Cir. 2013).
ANALYSIS

Claim | — Retaliatory Arrest

To state a First Amendment retaliation claiaintiff must allege’(1) he was engaged
in constitutionally protected activity, (2) the government’s actions causethjurg that would
chill a person of ordinary firmness from continuing to engage in that actasty, (3) the
government’s actions were substantially motivated as a response to ligitonally protected
conduct.® Nielander v. Bd. of Cty. Comms! 582 F.3d 1155, 1165 (10th Cir. 2009)
Defendants move for summary judgment on Claim | for two reasons. First, fPle@aminot
prove that his hurled insults at Defendants substantially motivated his, deesiuse, at a
minimum, probable cause exst to arrest Plaintiff andherefore, his arrest was required by
Colorado statute. [#16 at 12, 13]. Second, even if Plaintiff could prove that retaliatorsa
played some role in his arrest, Defendants are nevertheless entitled to djualiifneinity
because the “right to be free from retaliatory arrest that is otherwgmored by probable
cause” was not clearly established at the time of his arrlektat[1213; #29 at 7]. The ourt
examines both arguments, first considering whether such @iwgiolis clearly establishe@nd

ultimately concludinghat Defendants are entitled to summary judgment on Claim I.

® Because the Parties focuses their arguments on the tioing,pthe court assumes without
deciding that Plaintiff engaged in constitutionally protected speech and thatdsiscausedn

injury that would chill a person of ordinary firmness from continuing to engage tiac¢hwity.
Accordingly, the court fagses solely on whether a genuine issue of material fact exists as to
whether retaliatory animus substantially motivated Plaintiff's arrest. $sipg Defendants’
Reply argues that Plaintiff was not engaged in constitutionally protectedhsdé29 at 8
however, the court will not entertain this new argument raised for the first timeirirReyy.

Seeln re Gold Res. Corp. Sec. Litj¢’.76 F.3d 1103, 1119 (10th Cir. 2015).
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A. Clearly Established

“For a constitutional right to be clearly establishix contours of the right must be
sufficiently clear that a reasable official would understand that what he is doing violates that
right.” Wilson v. Montanp715 F.3d 847, 852 (10th Cir. 201@)ternal quotations, brackets,
and citation omitted). Plaintifmay do so“by identifying an orpoint Supreme Court or
published Tenth Circuit decision; altetneely, ‘the clearly established weight of authority from
other courts must have found the law to be as the plgsptiffaintaif].” Quinn v. Young780
F.3d 998, 1005 (10th Cir. 201%yuoting Weise v. Casper593 F.3d 1163, 1167 (10th Cir.
2010)). However, the Supreme Court has again reminded lower federal courts gwdy*“cl
established law’ should not be defined ‘at a high level of generalityhite v. Pauly137 S. Ct.
548, 552 (2017) (quotingshcroft v. al-Kidd563 U.S. 731, 742 (2011)

As mentioned, Defendangssert,"the Supreme Court has held that there is no national
precedent clearly establishing aght to be free from retaliatory arrest that is otherwise
supported by probable cause.” [#16 &-18 (quotingReichle v. Howards566 U.S. 658
(2012)]. While true that the Supreme CourRigichle v. Howardsecognizedhat “[t]his Court
has never held that there is such a right,” and theldat the time of Mr. Howartarrest in 2006
the United States Court of Appeals for the Tenth Ci(fiifenth Circuit”) precedent did not
clearly establish such a righaee566 U.S. 658, 132 S. Ct. 2088, 26883 (2012), this court
respectfully concludes that such a rigids clearly established in 2014, tlyear of Plaintiff's
arrest.

In DeLoach v. Beverghe Tenth Circuit held that an arrésaken in retaliation for the

exercise of a constitutionally protected right is actionable under 8§ 1983ifetenact, when
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taken for a different reason, would have been proper.” 922 F.2d 618, 620 (10th Cir. 1990)
(internal quotations and citations omittedPeLoachimplied that a plaintiff could pursue a
retaliatory arrest claim notwithstanding the existence of probable cédiselhe Tenth Circuit
eventually exteded this proposition to retaliatory prosecution clainfSeePoole v. Cty. of
Oterg, 271 F.3d 955, 9662 (10th Cir. 2001)abrogated by Hartman v. Mogré47 U.S. 250
(2006). However, the Supreme Court cast doubt on the valididglobachin 2006 whent held
that the absence of probable cause is a necessary elementtalicdory prosecutiorclaim,
because of the complex causal relationship inherent in such claims, i.e., theorgtahianus is
not between one person and that person’s injurious conduct, but between one person and the
injurious act of another—the prosecutétartman 547 U.S. at 259, 262.

Following Hartman the Circuits were split as to whethdartman applied equally to
retaliatory arrest claims, i.e., whether the existence of probable cause was $atzth & claim.
See, e.gSkoog v. Cnty. of Clackamat69 F.3d 1221, 1231 & n.31 (9th Cir. 2006) (detailing the
split among circuits).In 2011, the Tenth Circuit had occasion to recondid#roach’sprudence
in the wake oHartman. See Howards v. McLaughli634 F.3d 1131, 11448 (10th Cir. 2011).
In Howards Mr. Howards alleged that the defendants (Secret Service Special Agents)
unlawfully arrested him in violation of his Fourth and First Amendment righés he publicly
criticized and touched then Vice President Dick Chenney outside a shopping mall in Beaver
Creek, Coloradold. at 113538. After concludhg thatthe defendants were entitled to qualified
immunity on Mr. Howards’ Fourth Amendment claim given the existengealfable cause, the
Tenth Circuit considered whether that probable cause was equally fatal toshi&rk@ndment

retaliatory arrest claimld. at 1145. The Tenth Circuit explicitly held that it declined to extend
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Hartman to retaliatory arrest claims,oting the “care the Supreme Court took to distinguish
between [the causal relationships in] complex [retaliatory prosecutioms¢land ordinary
retaliation claims.”Id. at 1148. Accordingly, the Tenth Circuit denied the defendants qualified
immunity ard held that the law was clearly established that a plaintiff could maintain a
retaliatory arrest claim notwithstanding the existence of probable cddséciting DelLoach

922 F.2d at 620).

The Supreme Court disagreetth the Tenth Circuit's qualifiednmunity analysis See
Reichle 132 S. Ct. at 20995. The Supreme Court held that, at the time of Mr. Howards’ arrest
in 2006, “it was not clearly established that an arrest supported by probal#ecoaids violate
the First Amendment.” Id. at 2093. The Supreme Court first recognized that it had never
recognized such a rightld. at 209394. Next, the Court considered whether Tenth Circuit
precedent clearly established such a right in lightHaftman The Court held thatartman
though considerip only retaliatory prosecution claims, “injected uncertainty into the law
governing retaliatory arrests, particularly in light bfartman’s rationale and the close
relationship between retaliatory arrest and prosecution claitas.at 209697 (discussinghe
split among circuits as to whethidartmanapplied to retaliatory arrest claimsyhus, the Court
held that the defendants were entitled to qualified immunity because, at theotirilr.
Howards’ 2006 arrest, it was not clearly established that an arrest supportexbélyleicause
could violate the First Amendmenid. at 2097.

Plaintiff argues that the Supreme Court overriiedvardsonly on the basis of qualified
immunity, but did not overrulelowards’holdingthata First Amendment retaliatogrrest claim

is viable in spite of probable cause. [#26 at28F. This court respectfully agrees that
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Defendantsreadingof Reichle’sholding is too broad. As analyzed by this court, Reechle
decisiondoes not stand for the proposition that the &sato retaliatory arrest within the Tenth
Circuit remainsnot clearly establishetb this day. See[#16 at 1213; #29 at 8]. Rathethe
ReichleCourtheld that the law was not clearly establishedf2008§ in light of Hartman thus,
the Tenth Circuiterred by relying on prélartman precedent in concluding that the law was
clearly establishedIn so ruling, the Supreme Court did not pass on the substantive issue as to
whether a claim for retaliatory arrest was viable in the face of probable causesto As of
2011,it became clearly establish@d the Tenth Circuit that the existence of probable caoise
arrestdoes not preclude First Amendment retaliatory arrest claifee Howards634 F.3d at
1148-49;see alsdBecker v. Batemary09 F.3d 10191023 (10th Cir. 2013fexplaining thafor
the law to clearly established, “there must be a Supreme Godrenth Circuit decision on
point” (internal quotations and citation omitted))herefore, because Mr. Lee’s arrest occurred
in 2014, the court caiudes that Defendants are not entitiedjualified immunitybased on their
argument that it wasot clearly established that Plaiffitcould pursue a retaliatory arrest claim
notwithstanding the existence of probable cduse.

B. Retaliatory Animus

Neverthelessthe court concludes that Claim | fails on the merits. Specifically, Plaintiff

fails to create a genuine issue of material fact that his insults, directed at &wafend

’ This conclusion isonsistenwith the Tenth Circuit’s holdings in pestowardscaseghat all
pertain to pre2011 arrests See, e.g.Mocek v. City of Albuquerqu&13 F.3d 912, 930 (10th

Cir. 2015) (holding that, at the time of Mr. Mocek’s arrest in 2009, the law was not clearly
established as to whether an arrest supported by probable cause could give risesto a Fir
Amendment retaliatory arrest claimjjilson v. Vill. of Los Luna$72 F. App’x 635, 643 (10th

Cir. 2014) (same).This court could not find a case within the Tenth Circuit considering the
viability of a retaliatory arrest claim after 2011.
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substantially motivatetiis arrest. See Valencia v. De Luc&12 F. App’x 512, 520 (10th Cir.
2015). Defendants argue that Plaintiff's hurled insults did not substantially motiisagrrest;
rather, Defendants arrested Plaintiécause ofprobable causeand once they determined
probable cause existed, they were required totakesLee under Colorado law. [#16 at 12;
#29 at 8]. According to Defendants, Plaintiff “can produce no evidence that the [Defndant
acted in retaliation for the exercise of First Amendment rights.” [#16 até&8]alsd#29 at 8].
Though the existece of probable cause does not preclude the retaliatory arrest skgm
Howard 634 F.3d at 1148, this court respectfully agrees that Plaintiff fails to @eg¢auine
issue of fact as to whetht#tte exercise of his First Amendment rightsantially motivated his
arrest.

Plaintiff argues that retaliatory animus should be inferred from the sxeef®rce used
by Defendants when arresting him, because Plaintiff did not pose a threat to Dtfenda
Defendants were thus “motivated to punish Mr. Lee for his colorful language acérg].]”
See[#26 at 2627]. It is undisputed that Plaintiff called Defendant Tucker a “dumba**” and a
“f*cking idiot.” But it is also undisputed that Plaintiff directed his profane language at various
Defendants from theery begiming of Defendants’ arrival at his home atidoughout the
evening. See generallj#16-5 at 35:818, 35:2325; #166 at 89:110; #167 at 39:140:23; #16
9 at 1; #26 at SADF | 9; #2b at 78:279:24, 91:15]. Other than Plaintiff's conclusory
allegation that Defendant Tucker’s use of force “must have been motivated byriam oitgive;
likely retaliation for Mr. Lee’s vulgarbut protected-First Amendment criticisms,” no
evidence suggests that any of the Defendants were substantially motivade@st Plaintiff

because of his constitutionally protected spee€ii. Van Deelen v. Johnspd97 F.3d 1151,
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1158 (10th Cir. 2007) (holding that a reasonable jury could infer an impermissibletoegalia
motive from the named defendants’ alleged statats of “Today you get pay back for suing us”
and “Johnson and Miles are mad because you sued th@émtrell v. Henry 219 F.3d 1197,
1216 (10th Cir. 2000{*As explained above, viewing the evidence in the light most favorable to
Mr. Worrell, a trier offact could conclude that Mr. Turner actedretaliation for Mr. Worrells
truthful trial testimony when he advised Mr. Henry that he would not cooperate withuiipe dr
task force if Mr. Worrell was the coordinatdr.

At oral argument (but not in his papers), counsel for Mr. Lee argued that ther&ém
proximity of the exercise of Mr. Lee’s First Amendment rights to hissamas sufficient to
establish retaliatory motive. But Plaintiff could not point the court to, nor coulctcdbh&
independently find, a case that stood for the proposition that the temporal proaionigy let
alone temporal proximity in analogous circumstances of this caseRlaintiff's use of profane
language over the entire course of his encounter with law enforcenfiestspfwithout more,
was sufficient to establish that the exercise of First Amendment rights sublstambitivated an
arrest® Plaintiff adduces no evidence that his language prompted Defendants O’Harold or Weiss
to determine that there was probable caasarrest him for committingg domestic violence
offense Nor does he present any evidence thidte officers would have determined that there

was no probable cause to arrest him or otherwise ignored their duty under Coloréa@aileast

8 Otherwise, it would seem that every retaliatory arrest claim would survivialto The court
leaves open the possibility that temporal proximity can establish retaliatdiiyenadnen there is

a clear causandeffect nexis demonstrated by a § 1983 plaintiff. But in this case, when the
profane statements were prevalent throughout Mr. Lee’s encounter with flargesnent from

the time of the 911 call to his eventual arrest, and were intermingled with dilbesdbat wee
interpreted by such officers to be probable cause to believe that donestce had occurred,
this court cannot conclude that the temporal proximity of Mr. Lee’s staten@mis arrest is
sufficient to overcome summary judgment.

17



him once the pbablecause determination was made, particularly in light of the unrefuted
evidence that Ms. Lee had reported to the 911 operator and to the officers anéhéhatshe
and Mr. Lee had been fighting. [#16at }2; #1638 at 12].

Plaintiff argues thaDefendants’ purported excessive force reflected their retaliatory
motive. But this court is unpersuaded and finds that Plaintiff's argument cenfistewo
claims. Defendants’ usef forceis more appropriately examined under his Fourth Amendment
excessive force claim (Claim Il), not under his First Amendment retaliatorytactaisn. See
Cortez v. McCauley478 F.3d 1108, 1125 (10th Cir. 200{oting, ‘all claims that law
enforcement officers have used excessive forcen the course of an arres. . of a free citizen
should be analyzed under the Fourth Amendment” (emphasis in original) (qGrahgmyv.
Connor, 490 U.S. 386395 (1989)); accord Price v. Elderl75 F. Supp. 3d 676, 679 (N.D.
Miss. 2016) (holding thaGrahamprecluded the platiff's First Amendment retaliatory arrest
claim predicated on alleged excessive force) (collecting cases)

Once Defendants argued that Plaintiff could not establish his retaliatest alaim,it
was incumbent uporPlaintiff to show thatthere was a gemne issue of material fact that
Defendants arrested him in retaliation for his hurled insuiseShimomura v. Carlsqril?7 F.
Supp. 3d 1120, 1127 (D. Colo. 20X4Y o satisfy the third prongPlaintiff] must establish that
but for the retaliatory moterhis arrest would not have taken place.” (internal quotations and
citation omitted)). Assumptions and inferences are not enou@ft the summary judgment
stage, some facts must demonstrate the defendants acted on the basis of & suitpediive
stateof mind.” Stonecipher v. Valleg59 F.3d 1134, 1148 (10th Cir. 2014) (internal quotations

and citation omitted).This court findsthat Plaintiff fails to meet this burderSee[#16 at 8].
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Given the absence of evidenteat suggests Defendants acted retaliation for Plaintiff's
profane language, Defendants Motion for Summary Judgm&@RANTED as to Claim I.
Il. Claim Il — Excessive Force and Failure to Prevent Use of Excessive Force

Courts evaluate excessive force claims arising during the evenisgeap to and
including an arrest of a citizen previously at liberty under the Fourth Amendmegilgsively
exacting ‘objective reasonableness’ standaféorro v. Barnes624 F.3d 1322, 1325 (10th Cir.
2010) (citingGraham 490 U.S. at 3945). That §, the court considers whether the force
Defendants used to arrest Mr. Lee exceeded “the force reasonably necessary tolaffedt a
arrest or detention under the circumstances ofais€; and whether Mr. Lee suffered more than
ade minimisnjury as aresult of the excessive forcdlaresca v. Bernalillo Cty.804 F.3d 1301,
1313 1315(10th Cir. 2015) (internal quotations and citation omitt@znpphasis in original)

The inquiry does not focus on the arresting officer’'s underlying intent or motivaBoaham
490 U.S. at 397.In addition,“a law enforcement official who fails to intervene to prevent
another law enforcement official’use of excessive force may be liable under § 1988ck v.
Brewer, 76 F.3d 1127, 1136 (10th Cir.1996).

In determiring whether the use of force is constitutionally impermissible, courts consider
factors such as‘' (1) the severity of the crime at issue, (2) whether the suspect poses an
immediate threat to the safety of the officers or otieemd (3) whether he is agtly resisting
arrest or attempting to evade arrest by flightCavanaugh v. Woods Cross Ciii8 F.3d 1244,

1249 (10th Cir. 2013) (quotinGraham 490 U.S. at 396 “Furthermore, a reasonable but

® Under this factor, courtsometimesconsider whether the officer's own reckless or deliberate
conduct during the arrest unreasonably created the need to useSeedledina v. Cran252
F.3d 1124, 1132 (10th Cir. 2001).
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mistaken belief that the suspect is likely to fight back justifies using more tfeaoeis actually
needed.” Thomson v. Salt Lake Ctyp84 F.3d 1304, 1315 (10th Cir. 2009). But the court is
mindful that at summary judgment, it is not the role of the court to make credibility
determinations or to resolve questions of disputed fact.

Defendants move for summary judgment on Claim Il for nearly identicabnsaas
Claim I: (1) Defendantsuse of force was reasonable and not excessive; and (2) Defendants are
entitled to qualified immunitypecause Plaintiff i&s to establish that Defendants violated his
Fourth Amendment rights dhat the “use of a drive stun Taser on an intoxicated resistive
domestic violence arrestee violates clearly established law[.]” [#1621;%29 at 715]. The
court considers these arguments below in the context of the two prongs of the quailifigty
defense SeeOlsen v. Layton Hills Ma)l312 F.3d 1304, 1314 (10th Cir. 20(42Because the
reasonableness inquiry overlaps witte tqualified immunity analysis, a qualified immty
defensas of less value when raised in defense of an excessive force c{aitarhal quotations,
brackets, and citation omitted)).

A. Constitutional Violation

1. The Graham Factors

Claim Il alleges that Defendants Tucker, O’Harold, and Weiss emplayexhsonable
excessive force when arresting Plaintiff by “tackling him and repeateaigring him, striking
him with closed fists, and otherwise pushing, shoving, and slamming him into furniture and
fixtures of the kitchen, both when he was conscious and unconscious.” [#1 at § 40]. Though the
Partiesenthusiasticallydispute whether the force was excessive in light of the circumstances, it

is undisputed thahe forceapplied in this case includes:
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e Defendant Tucker grabbirgr. Lee as he entered the kitchenpg&king Mr. Lee into
the counter, [#14G at 36:511, 40:1318; #169 at 1; #263 at 15:1220; #265 at
16];

e Defendant O’'Harold, witnessing the struggle between Defendant Tucker and
Plaintiff, entering the kitchen antenderingan unsuccessfularm bar hdd” on
Plaintiff, pushing Plaintiff into the refrigeratd#26-2 at 141:7-142:6, 143:17-14%:4

e Defendant O’Harold delivering two “hammer strikes” to Plaintiff's neck, [#16Y;a

e Defendant Weiss delivering two “hammer strikes” to Plaintiff’'s uppér daould

blade, [#16-8];

e Defendant Tucker administeringS3“drive stuns” with a Taser to Plaintiff's back,

[#16-9 at 2; #26-4 at 43:19-44:9; #26-9]; and
e Defendant Weiss tightly handcuffing Plaintiff, allegedly causing numsdnia
Plaintiff's hands, [#16-8 at 3; #16-13 at 1; #26-3 at 27:18-28:14].

Defendants argue that this use of force, under the circumstances, was reasonable and
legally justified under the&Graham factors. See[#16 at 1314; #29 at &]. According to
Defendants, no constitutional violation occurr&@be#16 at 16]. Plaintiff vigoroug disagrees.

As other courtdhave noted, “[tlhere is no cleaut, ‘easyto-apply’ legal test for whether an
officer's use of force is excessive; instead, courts must ‘slosh [their] way througlsttheudnd
morass of ‘reasonablenessWhite v. City & Cty. of DenvemMNo. 13CV-01761CMA-MJIW,
2015 WL 4748303, at *5 (D. Colo. Aug. 12, 2015) (citidgrdova v. Aragon569 F.3d 1183,

1188 (10th Cir. 2009)).
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a. Severity of the Crime At Issue
The court fims that thidirst factor weighs in favor of Plaintiff. Whilaot diminishing
the seriousnessf domestic violence, it is undisputed that Defendants responded to a potential
misdemeanor crimeand “the amount of force used should [be] reduced accordingBee
Fogarty v. Gallegos523 F.3d 1147, 1160 (10th Cir. 2008ge alsaKoch v. City of Del City
660 F.3d 1228, 1247 (10th Cir. 20)(hplding that the firsGrahamfactor weighed in favor of
the plaintiff when the crimef obstructionwas a misdemeanander Oklahoma law}’
b. Immediate Threat
Next, the court considers whether the undisputed facts establishlanaiff did or did
not pose an immediate threat to Defendanitsis undisputed that PlaintifhsultedDefendants
particularly Defendant Tuckerand used profane language throughout his encoumitdyr
Defendants. Defendant Tucker testified that, while Plaintiff is a “big man,” the twere
separated by a couch, tHintiff made no threat to harm Defendant Tuclkedthat Plaintiff
never physially threatened him, but was verbally abusiGee[#264 at40: 1318, 78:22-79:6,
79:25-80:20]. Defendant O’Harold similarly testified that Mr. Lee made no physical threats
against himselbr the other Defendants. [#26-2 at 180:8-14].
However,Defendant Tuckeralsoindicatel that he perceived a safety risk when Plaintiff
arose from the couch and proceeded towards the kitchen, despite DefendlartsTiequests
that Mr. Lee not enter the kitchen, given the presence of “numerous knives and objées on t

kitchen counter that could be used as weapons.” -T#a635:318; #169 at 1]. Yet, Plaintiff

19 But see Huntley v. City of Owasstd7 F. App'x826, 830 (10th Cir. 2012) (unpublished)
(holding that the firsGrahamfactor weighed in favor of the officer defendants when faced with
complaint of potential felonious domestic violence).
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testified and attested that he informed Defendant Tucker he was simply goingatglges of
water, that hebelievedhe could move freely throughout higrhe, and that he entered the
kitchen on the side opposite to the block of kniv&ee[#26-2 at 9:614, 116:112; #263 at
15:1245, 21:1620, 22:325, #265 at | 13L5]. Further, both Defendants Tucker and O’Harold
testfied that Mr. Lee wasotdetaired at the time he walked towards the kitchen, that Defendant
Tucker did not warn Mr. Lee to not go in the kitchen because of the knives, and that Mr. Lee
made no attempt to grab a knife or move in the direction of the knives once the ensuirg physic
altercation began. See[#26-2 at 9:614, 22:1821, 116:112, 180:27; #264 at 41:10-42:3,
138:16-25, 139:21-140:16].

It is true that an officer may use more force than necessary if she reasonadty, alb
mistakenly, believes theuspect is likely to fight b&¢cseeThomson584 F.3d at 1315, and, for
this reason, the court does not conclude, as Plaintiff suggests, thad&efown reckless or
deliberate conduct unreasonably created the need to use &weé26 at 2324]. Nevertheless,
the undisputed facts suggest that Mr. Lee did not physically threaten Defendamis,oca
attempt to utilize a weapon, or make any overt movements towards Defendant Whdker
walking to thekitchen SeeMorris v. Noe 672 F.3d 1185, 1196 (10th Cir. 2012) (finding the
second factor weighed heavily in the plaintiff's favor, because, other thag &#éarge man and
asking a potentially confrontational question, the plaintiff carried no weapon, made no over
threats, and did not get within the reach of the defendamteofifiBased on these undisputed

facts, this court finds that this second factor weighs in favor of Plaintiff.
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c. Active Resistance/Attempted Flight

Here, the courtconcludes that a genuine dispute of material fact exists as to whether
Plaintiff actively resisted arrest Defendants contend that Mr. Lee actively resisted arr@se
[#16 at 1415]. Defendant Walker testified that he believed Defendant Weiss’ use of force
appeared appropriate under the circumstances, because Mr. Lee appeared telpeeactiing
arrest. [#2610 at 13:412]. Similarly, Defendants Weiss, Tucker, and O’Harold testified that
Plaintiff passivelyresisted arrest by not placing his hands behind his back and continuing to
move his body, despite being informed that he was uadest. See, e.g.[#262 at 39:113,
40:312, 141:519; #264 at 7:248:6, 9:28, 10:1625; #166 at 12:713:21]. However,
Defendants Tucker and Bérold also testified that they did not witness or recall Mr. Lee
punching, kicking, pushing, or shoving any of the Defendants during the melee, other than
pushing against themvhile moving his legs to stand ufsee, e.q.[#26-2 at 22:2223, 39:15;

#264 at 7:248:10, 9:38]. The only warning given prior to the physical altercation was
Defendant Tucker ating, “Don’t go in the kitchen.” [#28 at 35:1014, 138:1923 (testifying
that the only warning given to Mr. Lee was “Don’t go in the kitchen.”)].

Conversely Plaintiff testified that he never heard any Defendant state that he was under
arrest, and thdte was not attempting to resist arrest; rather, the events happened so quick that he
did not have time tthink or control his movements and instinctively grabbed the refrigerator to
keep from hitting his head on the countertofeg#26-3 at 15:1616:7, 26:1127:5; #265 at
16-19]. In addition, Plaintiff testified thatbecause of the unexpected use of force and the
kitchen’s tight corridors, he could not comply with Defendants’ orde3se[#26-3 at 24:9

25:14, 25:19-26:18; #2b-at 11 1718].
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“A court should look at the totality of the circumstances when assessing the
reasonableness of the force usebefact that a suspect was roampliant or resisted arrest in
isolation does not auth@e the use of excessive forceBridges v. Yeage352 F. App’'x 255,
259 (10th Cir. 2009junpublished).It is undisputed tha¥ir. Lee did not place his hands behind
his back until after Defendant Tucker Tasered him approximatBlyirBes perhaps suggesting
Mr. Lee was nofcompliant and resisting arres&e [#16-6 at 13:1317; #168 at 3] But the
Partiesvehemently disputevhether and when Defdants told Mr. Lee he was under arrest prior
to the use of force, and how Mr. Lee complied with the officers’ ord€fsPerea v. Baca817
F.3d 1198, 1203 (10th Cir. 2016)oncluding that some use of force was warranted to get an
arrestee under contravho thrashed and swung a crucifixut not repeatedly Taseringm
without explanation).Indeed, Mr. Lee insists that he “never fought back or actively resisted t
officers.” See generallj#26 at 1]. The Parties have distinctly differing perspectives of the
actions of both Mr. Lee and Defendants, and this court, at summary judgment, nvegigiot
how credible each othe Partiesare, or which version of the cumstances is more accurate
Accordingly, this court concludes that these disputed facts are indeed materiéljsafat the
jury to decidewhether Mr. Lee resisted and, if sehether thforce was reasonable under the
circumstances.

d. Injury

Defendantsargue that Plaintiff's injuries wer@le minimis because Dr. Anderson
described the abrasions caused by the Tas&ninor.” [#16 at 16]. Further, that Plaintiff did
not complain of any other injuries, besides the handcuffs being too tight, untihafteet with

attorneys regarding this matterld.[at SOUMF 11 24, 232]. However, Plaintiff allegednd
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testified that he suffered physical pain from the altercatramely: loss of consciousness,
bruises and bleeding, numbness in the wrists, abrasionss back, and a torn rotator cuff
requiring months of physical therapfpee[#16-13; #1621; #26 at SADF | 37; #2B at 15:21
16:7, 57:117; 122:817; #266]. Based on the record before it, the caarcludes that Plaintiff
has profferednore than ale minimisinjury resulting from the alleged actions leading up to his
arrest and again, it will beup to a jury to determine whether such injury veasised by
Defendantsuse of force.

Based on the foregoing discussion, Plaintiff creates a triable fstact as to whether
Defendants use of forceleading up to his arrestvas objectively reasonable under the
circumstances. Thus, Mr. Lee has met his burden on the first prong of Defendakes, Tuc
O’Harold, and Weiss’ qualified immunity defense as i® éxcessive force claimSee Morris
672 F.3d at 1198.

2. Handcuffing

In his Response, Plaintiff alseparatelhalleges that Defendants used excessive force by
handcuffing him too tightly and then ignoring his pleas to loosen tfieBee[#26 at SADF
36; id. at 25]. “[U]nduly tight handcuffing can constitute excessive force where a pfainti
alleges some actual injury from the handcuffing and alleges that an ofimgedya plaintiff's
timely complaints (or was otherwise made aware) that the handcuffs werghtod Fisher v.

City of Las Crucesb84 F.3d 888, 897 (10th Cir. 2009) (internal quotations and citation omitted).

Defendants argue that Plaintiff's alleged injuries from the tight handeudts minimisand, thus,

1 plaintiff's Complaint makes only a fleeting reference to “numbness in fis$,imwhich could
be construed as alleging that he suffered injuries from being handcuffed tbo t[¢ttat § 32].
Nevertheless, because Defendants do not argue on Reply or at oral argumeatriti@tédled
to allege or somehow waivelis allegation, the court substantively addresses it.
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any handcuffing claim must fail as a matter of I[Beg#29 at 14].

Here, Plaintiff alleges that he informed Defendants Weiss and Walker therdsuffs
were too tight, but was ignoredsee[#26-3 at 16:1217, 27:1522; #265 at {1 20]. In addition,
Plaintiff complained to @ Anderson at the hospital that his handcuffs were too tight causing
pain. [#1613]. Plaintiff also alleges that he experienced numbness in his hands and wrists
(paresthesias) for months after the arrest. [#16-17; #16-21; #26-13].

However,the evidege submitted to corroborate Mr. Lee’s injuries does not support an
injury that is more thade minimis While Drs. Anderson and Knslpield reported that Plaintiff
complained of numbness in his hands and wrsss[#16-13; #1617; #1621], the pictures b
Plaintiff's wrist show only small abrasions, and, although Dr. Knepshiétdreel Plaintiff to a
neurologist at his request, Plaintiff does not submit any evidence that he sawrthlegist or
that any neurological injury was detected. The Tenthu@idcas held that such evidence
“‘indicates on its face that [such] injuries were de minimiskoch 660 F.3d at 1248.
Accordingly, to the extent Plaintiff alleges excessive farased on his handcuffing, Defendants
are entitled to summary judgment ortlsa theory See id.

3. Failure to Intervene

Defendant Walker may be liable under § 1983 if he failed to prevent another law
enforcement officer from using excessive forcgeeCasey v. City of Fed. HeightS09 F.3d
1278, 1283 (10th Cir. 200{holding that DefendanOfficer Sweet had some responsibility to
prevent the Tasering and beating of the plaintiff, because he should have knothrsthse of
force was excessive.) Defendamatgue that, because no constitutional violation took place,

Defendant Vdlker cannot be held liable for failing to intervene. [#16 all716#29 at 13].
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However, as discusseiprg the court concludes that a triable issue of fact exists as to whether
Defendants’ use of force was objectively reasonable.

Defendant Walker morted that he witnessed the altercation in the kitchen, that he saw
Plaintiff holding the refrigerator door, that he heard Defendants Tucker, We&<) Barold
clearly tell Plaintiff to stop resisting and that he was under arrest, ahdvéhsaw Deferamht
Tucker remove his Taser. [#16 at 2]. However, Defendant Walker later testified that he
could not see much of the altercation, other than Defendant Weiss’ back-1(#2613:812].
Defendant Walker also testified that he was responsible fanitgaDefendant Weiss on the
night in question, and that he believed her use of force was appropriate undemntnstainces.

[Id. at 11:1912:4, 12:1413:7]. Thus,it appears that Defendant Walker saw enough of the
altercation to draw a conclusion regdiauig the appropriateness of at least one of the actor’s force,
in comparison to the circumstances at hand. Accordingly, the court concludesaasbrable
jury could find that Defendant Walker violated Plaintiff's Fourth Amendment rightaibng to
intervene. Mick, 76 F.3d at 11387 (holding that the plaintiff created a triable issue of fact as to
whether Defendant Redpath observed the physical altercation between th# plaashbther
officers and failed to intervene to prevent the alleged tisgazssive force).

B. Clearly Established

Having found that there is a genuine issue of material fact as to whethenextese
was used, the court now turns to whetlsfendants arenonethelessntitled to qualified
immunity becausethe constitutionalright allegedly violated was not clearly established.
Defendants argue that, even if a constitutional violation occurred, thesnttled to qualified

immunity, because Plaintiff cannot demonstrate that the “use of a drive stun oraser

28



intoxicated resistive domestic violence arrestee violates clearly establstield [[#16 at 13
21; #29 at 715]. While true that “clearly established law should not be defined at a high level of
generality,”"Whitg 137 S. Ct. at 55@nterntal quotatios and citation omittedjthe existence of
excessive force is a faspecific inquiry, [and] there will almost never be a previously published
opinion involving exactly the same circumstancesNorris, 672 F.3d at 1196 (internal
guotations and citationnaitted) “The degree of specificity required from prior case law
depends in part on the character of the challenged conduct. The more obviously egregious the
conduct in light of prevailing constitutional principles, the less specificitygsired fromprior
case law to clearly establish the violatiorPierce v. Gilchrist 359 F.3d 1279, 1298 (10th Cir.
2004).
1. Defendants Tucker, O’'Harold, and Weiss

In addressing the clearly established prong, the Parties focus expicitefendant
Tucker’s Taserin@f Plaintiff. Compare[#16 at 19)with [#26 at 2930]. The Tenth Circuit has
recognized that the use of a Taser “in at lsashecircumstancésmay be warranted and not
excessive.SeePorro, 624 F.3dat 1329 (10th Cir. 2010jcollecting cases)see ado Hinton v.
Elwood 997 F.2d 774, 781 (10th Cir. 1993) (suspksdered three times after he shoved and bit
police officer) Here, inconcluding thathere is a genuine issue of material fact as to whether
the use of a Tasefiolated Mr.Lee’s Fourth Amadment right to be free from excessive force
the court finds several casésm the Tenth Circuit instructive as to whether such right was
clearly established as of 2014.

Most recently, the Tenth Circuit held that the defenddinters’ Tasering of an agstee

ten times in the span of two minutes constituted excessive force and violatedesteesr
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clearly established rightsPereg 817 F.3d at 1204-05. The defendants originally responded to
perform a welfare check on Jerry Peraangntally ill individual under the influence of drugs),
but eventually stopped Mr. Perea after he pedaled his bicycle through a stepasigimor
offense. Id. at 120203. The defendants then pushed Mr. Perea off his bicycle and repeatedly
Taseed him without warning or explanation that he was under ardestat 1203. Though
recognizing that some use of force may have been warranted to subdue Mr. Rexgaisgand
resistancethe Tenth Circuit held that it was clearly establisheat tre use of disproportionate
force to arrest an individual who is not suspected of committing a seriousaman&ho poses
no threat to others constitutes excessive fofegher, that the continued use of force on a
subdued arrestee violated clearly established Id.

Likewise, in 2010, the Tenth Circuit held, “it was clearly established on Decesnber
2006 that Officer Davis could not use his Taser on a nonviolent misdemeanant who did not pose
a threat and was not resisting or evading arrest withoutgiwstg a warning.” Cavanaugh v.
Woods Cross City625 F.3d 661, 667 (10th Cir. 2010pn CavanaughOfficer Davis responded
to Mr. Cavanaugh’s 911 call wherein he informed the operator that his wife, Mrs. Gghana
was drunk, looking for a fight, and had left their residence with a kideat 66263. Officer
Davisthen encountered Mrs. Cavanaugh returning to her home, he yelled at her to not enter her
residence, she failed to comply, and he Tasered her in the back causing her to seizkesnd hi
head on a concrete stepd. at 66365. The Tenth Circuit held that Officer Davis’ use of force
was excessive given that he responded to a misdemeanor offense, that Mrs. gtadahaot

have the alleged knife in her possession, #h&tdid not make any overt movements toward
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Officer Davis, and that Officer Davis never warned Mrs. Cavanaugh teatvab under arrest
before Tasering hend. at 665.

In reachingits conclusion inCavanaughthe Tenth Circuit relied on its own precedent
from 2007 when it held that the Baring of a individual suspected of aonviolent
misdemeaar who posed no threaind was not resisting and/or fleeing, constituted a violation of
clearly established constitutional law2003. See Caseyb09 F.3d at 1286Caseypresented a
similar situation asCavanaugh Mr. Casey unintentionally exited the Federal Heights
courthouse with a court filea misdemeanor in Coloraddd. at 1279. Upon returning tive
courthouse, Oiter Sweet confronted Mr. Casdyut did not retrieve the file so Mr. Casey
proceedd into the courthouse.ld. at 1280. Without warning, Officer Sweet grabbed Mr.
Casey’s arm and put him in an atotk; confused, Mr. Casey continued towards the courthouse
so Officer Sweet tackled him but did not inform him he was under arrest nor adwise stop
resisting. Id. Officer Lor, witnessing the scrum, fired her TaaéMr. Casey and dry stunned
him while he was on the groun@fficer Losli also dry stunned Mr. Casey who was eventually
subdued and charged with resisting arrest and ohstyuatpeace officerboth misdemeanors.

Id.

While not factually identical,his case presents a factual scenaimilar to those of
Pereg CavanaughandCaseysufficient for the court to conclude that the constitutimnaation
alleged by Mr. Lee waclearly establishedFrst, Defendants arrived on the scene to investigate
a misdemeanor offense. Secoitdjoes not appear that Plaintiff posed an immediate threat to
Defendants, despite his profane language. Third, though Defendant Tucker redoatsted

Plaintiff not go in the kitchen, he did not inform Plaintiff he was under arrest bgfabbing
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Plaintiff. Finally, it is disputed whether Plaintiff was aware that he was under arrest after his
altercation with Defendant Tucker commenced and whéibeesisted such arrest, justifying the
use ofat least three Taserings subdue Plaintiff.Cf. Hinton 997 F.2d at 781 (holding that use
of a stun gun was reasonable under circumstances because Mr. Hinton admittedwhat he
“actively and openly resisting” arrest)\When viewing the facts in a light most favorable to
Plaintiff, the court concludes that Defendants were “on notice” that th@naatiere unlawful
under Tenth Circuit precedenfee Cavanaugl625 F.3d at 668. Thus, this court concluithed
Defendants Tucker, O’Harold, and Weiss are not entitled to qualified immunity.
2. Defendant Walker

Similarly, Defendant Walker is not entitled to qualified immunity. As discussethw
enforcement official who fails to intervene to prevent anolierenforcement officias use of
excessive force may be liable under § 1983dsey 509 F.3d at 1283 (quotiridick, 79 F.3d at
1136). Having allegedly witnessed the use of force exerted against Mr. Ledailyey to
intervene, the court concludes thtawas clearly established that failing to intervene to prevent
excessive Tasering teffectuatean arrest for a misdemeanor amounted to a constitutional
violation.

CONCLUSION
Therefore, for the reasons set forth herBinS ORDERED that:
(2) DefendantsMotion for Summary Judgment [#16] GRANTED IN PART and

DENIED IN PART ;

32



(2) Summary Judgment {SRANTED in favor of Defendants and against Plaintiff as
to Plaintiff's retaliatory arrest in violation of the First Amendment cla@taim I), and Claim |
is DISMISSED with prejudice;

3) Summary Judgment (SRANTED IN PART in favor of Defendants and against
Plaintiff as toPlaintiff's excessive force in violation of the Fourth Amendméiaifn 11) only to
the extent it alleges a Fourth Amendment violabasedon handcuffing; howevesummary
judgment iISDENIED IN PART andClaim Il REMAINS as to the excessive force claim against
Defendants Tucker, O’Harold, and Weiss and the failure to intervene as to &efeviaker;
and

(4) A Final Pretrial Conferends SET for July 21, 2017, at 3:00 p.m. in Courtroom

C-204. The Proposed Pretrial Order is due by July 14, 2017.

DATED: July 3, 2017 BY THE COURT:

s/ Nina Y. Wang
Nina Y. Wang
United States Magistratiudge
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