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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No 16<v-01706RBJ

SHAY CARPENTER,

Plaintiff,
V.
SCHOOL DISTRICT NO. 1, CITY AND COUNTY OF DENVER, COLORADO,

Defendant.

ORDER

This matter$ before the Court on defendant School District No. 1's (“the District”)
motion to dismiss. Def.’s Mot. to DismidSCF Na 18; Supp. to Mot. to Dismiss, ECF No. 36.
For the reasons below, the Court GRANTS defendant’s motion.

I. FACTS

Plaintiff ShayCarpenters a former special education teacher las Elementary School
(“Ellis")—a public elementary school locatedhe District. SecondAm. Compl., ECF No. 33
at 1%-8, 45. During the 2014-15 school ybE. Carpenter operatdtllis’ “center prograrm
for students with learning disabilitieshich is an educational program for studdrdas around
the District withautism Id. at §8. It is also known as the “Pragmatic Learning and Executive
Functioning” or “PLEX” program.Id. at 9.

Ms. Carpentealleges thaat the beginning of that school yddlis’ principal, Khoa

Nguyen, began to express concerns to District administrators aboutdhiy legthe District’s
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newly-imposed requirement that PLEX program studepénd at least 60% of their tinne the
program.Id. at L4-15. Ms. Carpenter alleges that she too began to voice her concerns about
how the PLEX program was being rsinortly thereafterid.at {5-16.

She allegs that she enailedthe District Superintendent of Schools, Thomaadberg,
on November 8, 2014 to complain abaditat she perceived as tHerrific state of special
education” in the District region that encompasses Bills.at §18.Ms. Carpenter alleges that
she also complainetd Mr. Boasberg about the legaliti/tbe District’'s special education policy
described abovayhich she contendsas imposed by the District “in order to financially
rationalize [special education students’] being transported to school eachidlagt §19.
Plaintiff alsoallegedlycomplained abdiuthe PLEX program’s tidentto-staff ratio. Id. at 2.
Around the same time shenailedthese concern® Mr. Boasbergplaintiff allegedly posted
similar criticisns of the Districts special educatioprogram on her Facebook padd. at 23.

Although he did not address Ms. Carpenter’'s complaints himself, Mr. Boasberg quickly
responded to Ms. Carpenter’sreil complaintsby informing her that he would refer them to the
District’s head of student services, Mr. John Simmddsat 125. Two days later on November
10, 2014 Mr. Simmoneeached outo Ms. Carpentevia e-mail.! Id. at 126. He askedplaintiff
to meet with legal support and the District’s Director of Special Educatidhat the District
could address her concerrld. Mr. Simmons also allegedly asked Ms. Carpenter about the
basis for her allegations that the special education program was beintiegadl$i.” 1d.at 127.
Ms. Carpenter alleges that she followed up with “Bmscvia email over the nextdw days.”
Id. Despiteher correspondenagith Mr. Simmons Ms. Carpenteclaimsthat she neveeceived
a written response to her concerns about the PLEX progoamany District administratordd.

at 128.

! Plaintiff's complaint misstates this date as “November 10, 20$8¢ECF No. 33 at 126.
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In any eventafter expressing her concemasDistrict administratorgia email Ms.
Carpenter waallegedlycalled nto the Ms. Connie Clifton’s office (i.e., the Assistant Principal
of Ellis) on or about November 14, 201Kl. at 129. At that meetingls. Cliftonallegedly
directedplaintiff to “drop the issue of [a] lack of paraprofessional supportf]” Ms. Clifton
also allegely informedplaintiff during this meetinghat the District’s legal team “had
determined that the PLEX program compheith the [Individuals with DisabilitieEducation
Act] andthat[Ms. Carpentérwas not to use the term ‘illegal’ anymore” to describe the program.
Id. Ms. Clifton thentold Ms. Carpentethat Mr. Simmons had seehaintiff's Facebook “post”
and thaplaintiff was alsd'not to say anything critical about the Distract her ([Ms.]

Carpenter’s) Facebook pagdd. at 130. Lastly, Ms. Clifton allegedlyinformed Ms. Carpenter
that plaintiffwas to cancel a meetinigat shehad scheduledith parents of PLEX program
studentgo apparentlydiscuss hecomplaintsabaut thePLEX programs legality. Id. at 131

After this meetingvis. Carpenter allegeébat District employees took additional
“retaliatory” actions against her over the next few months foekpressing theseoncerns.See
id. at 113244. First, she bdgesthaton December 17, 201#oughly a month after her initial
meeting with Ms. CliftonMs. Clifton againtold herthat she “was communicating with parents”
of PLEX program studentsiiore than she should havdd. at 133. Ms. Cliftonthen allegedly
instructedplaintiff “not to communicate ‘too much’ with [these] parents[,]” although she did not
put this “instruction” in writing. 1d.

Next, on December 18, 2014 Mr. Jason Thompson, anbliséict administrator, €
mailed Ms. Carpenter to tell hehat she would have to be “removed from the classroom”
temporarilybecause she was not “highly qualified” for her teaching position under the No Child

Left Behind(“NCLB”) statute.Id. at 35. Ms. Carpenter alleges that before she stdrezgob



at Ellis sheconvincedDistrict employeeshat shedid not need to complete thestand that the
District had agreedld. at 10. In any eventMs. Carpenteeventuallytook the test and passed.
Id. at 38. The Districtnever removedther from her teaching pion during this time.See id.

Early the next yea¥ls. Capenter’s concernabout the PLEX program@pparentlybegan
anew. OnJanuary 25, 2015 shemailed Ellis’ principaland Ms. Clifton to inform them of
alleged safety concerns in her classroonr afte of her elementary school studeatssaulted”
another student and issued a death thielagt 140. Ms. Carpenter alleges that she felt that “she
was in a physically dangerous situation” due to “the lack of paraprofessionaltsaipiher
PLEX pragrand,]” which she believeded to this student-on-student violendd. at 41. Ms.
Carpenter also alleges that this same student allegedly “physically intimsdatiedith
scissors’at some point in timen addition toallegedlystabbing other students with pens and
pencils. Id. at 142.

Apparently heedinglaintiff’'s concerns, the District conducted a threat assessment on the
student whom committed the assauitl issued the student a “one day, in school, suspension.”
Id. Ms. Carpenteneverthelesalleges that shielt that ths “action” was inadequateSee id.
Shesoon requested that the student’s placement be changed and indoDisdalct
administrator thashe wauld stop coming to school to teaghtil the Districttook those actions.

Id. at 143. Ms. Carpenter, however, did not carryhauthreat, nor was the student apparently
transferred.See id.Ms. Clifton neverthelessnformed Ms.Carpenteshortly thereafteon
January 28, 201that plaintiffwould receive a “letter of reprimanddr having madeuch a
threatnot to show up for workld. at 44. The District never issued plaintiff thiztter,
however,asMs. Carpenteformally resignedher positiorthree days latesn January 31, 2015.

Id. at 1/45.



Before she resigned, Ms. Carperfteed a omplaintagainstthe District with the
Department of Education’s Office of Civil Right®©CR”). Id. at 47; seeECF No. 14-2 at 1
(OCR letter). In that complaint, plaintiffalleged that the District failed to make individual
placement dterminations for students with disabilities in the PLEX prograBCF No. 33 at
147. A few months afteplaintiff fil edthis complaint, the District entered into a Resolution
Agreement with OCR wherein “the District agreed to conduct a staffing mdetiat
intermediate PLEX program studentsid“to provide training to Ellis Elementary Staff as to
their responsibilities under Title Il of thlemericanswith DisabilitiesActs [(*ADA”™)] and
Section 504 of th&ehabilitationAct of 1973.” Id. at 148 see ECF No. 142 at 24 (Resolution
Agreement). That Agreement, however, stated that “the District’s decision to entethefo [
Agreemen{was] not an admission of liability or wrong-doing, nor shall it be construed bBs suc
ECF No. 14-2 at 2.

ProcedurbHistory

After resigning from Ellisand filing a complaint with OCRMSs. Carpenteibrought suit
against the Distridn this Court on July 5, 2016. Compl., ECF No. 1. In her initial complaint,
plaintiff alleged twocauses of action: (1) a claim for tadiation” under Section 504 of the
RehabilitationAct of 1973, 29 U.S.C. § 70&f seqg.and (2) a First Amendment retaliation claim
brought under 42 U.S.C. 8§ 198Rl. at 53-58. The Districtmoved to dismiss plaintiff's initial
complaint on SeptembeR12016, alleging that plaintiff failed to state a claim with either cause
of action. ECF No. 11. Roughly two weeks lgikintiff amended her complaititus rendering
defendant’s motion “moot.” ECF Nos. 14, 16.

On October 3, 201@he Districtre-fil ed its motion to dismissECF No. 18. Shortlgpfter

that motia was fully briefed, plaintiffnoved for leave to amend her complaint once age@F



No. 30. Grantingplaintiff's motion on March 21, 2017, the Cousdverthelessstructed the
partiesthat defendant did not needrtsfile its motion to dismissandthat both parties coulile
short “supplementdo their briefings on that pendingotionafter plaintiff filed hersecond
amended complaint. ECF No. 3Rlaintiff's second amended complaint was subsequently
docketed on March 21, 2017. ECF No. 33adtledan allegation of “unlawfuprior restraint” to
her First Amendment claim and a third claim for relief under § 1983 for alleged Riztiaioil
Act violations 1d. Defendantfiled its supplement to its motion to dismiss two weeks later on
April 4, 2017 arguingin it that all three of plaintifflaims should be dismissed for failing to
state a claim ECF No. 36.Plaintiff hasnot submittech supplemersl responseluringthe
allotted timeperiod.
. STANDARD OF REVIEW

To survive a 12(b)(6) motion to dismiss, the complaint must contain “enough facts to
state a claim to relief that is plausible on its fadeitige at Red Hawk, L.L.C. v. Schnejd&3
F.3d 1174, 1177 (10th Cir. 2007) (quotiBgll Atlantic Corp. v. Twombjyp50 U.S. 544, 570
(2007)). A plausible claim is a claim that “allows the court to draw the rabkoimference that
the defendant is liable for the misconduct allegefishcroft v. Igbgl556 U.S. 662, 678 (2009).
While the Court must accept the wpleaded allegations of the complaint as true and construe
them in the light most favorable to the plaintRiobbins v. Wilkie300 F.3d 1208, 1210 (10th
Cir. 2002), conclusory allegations are not entitled to be presumedpaé,556 U.S. at 681.
However, so long as the plaintiff offers sufficient factual allegationk ghat the right to relief
is raised above the speculative level, he has met the threshold pleading stSedarlg

Twombly 550 U.S. at 55@8ryson v. Gonzale$34 F.3d 1282, 1286 (10th Cir. 2008).



lll. ANALYSIS

As mentioned above, ith its supplement to itsendingmotion to dismiss, the District
argues that all three claims contained within plaintiff's second amended caoinnplest be
dismissed.SeeECF Nas. 18, 36. For the reasons below, | agree.

A. Plaintiff Failed to Sufficiently Allege Claims for Retaliation.

First, lagree with the Distridhat plaintiffhas failed to adequately state a claim that
District “retaliated against hein violation of either th&ehabilitation Act (i.e., Claindng or
herFirst Amendmentights (i.e. partof Claim Two). SeeECF No. 33 af|{50-54, 55-57, 591
address each cause of actiorurn.

1. Plaintiff Did Not Suffer “Adverse Employment Actions” that Could Serve as the
Basis for a Realiation Claim under the Rehabilitation Act.

To state a prima facie caf® retaliation under thRehabilitationAct, a plaintiff must
sufficiently allege: “(1) that she engaged in protected activity; (2) tkeegigfered a materially
adverse action . . . either after or contemporaneous with her protected actbig) a causal
connection between the protected activity and the adverse acBesReinhardt v.
Albuquergque Pub. Schs. Bd. of EQ&&5 F.3d 1126, 1131 (10th Cir. 2010) (pointing out that
“[t]he standard for retaliation claims under the Rehabilitation Act is the santhe standard . . .
under the Americans with Disabilities Adhd that a plaintiff “may rely upon the burden-
shifting framework of McDonnell Douglas Corp. v. GreeAll U.S. 792, 802—-04 (1973)]”
when there is no “direct evidence”).

Regarding the second elemenptédading a “materially adverse action,” the Tenth
Circuit has explained that it construes this phrase “libetalhd that such action is no longer
limited to “tangible” employment actions such“asonetary losses in the form of wages or

benefits.” Id. (quotingAnnett v. Univ. of Kan371 F.3d 1233, 1239 (10th Cir. 200dternal



guotation marks omitted¥ee also Burlington Indus., Inc. v. Eller24 U.S. 742, 761 (1998)
(establishing that[a] tangible employment action constitutes a significant change in
employment status, such as hiring, firing, failing to promote, reassigrwii significantly
different responsilities, or a decision causing a significant change in berigfit§hus, “[a]cts
that carry ‘asignificantrisk of humiliation, damage to reputation, and concomitant harm to
future employment prospects’ mgatso] be considered adverse actions .” Reinhardf 595
F.3d at 1133 (quotingnnett 371 F.3d at 1239) (emphasis addétlig v. Rumsfeld 381 F.3d
1028, 1033 (10th Cir. 2004).

However, employment actions consisting wieéreinconveniencks] or alteratiors] of
job responsibilities . .will not suffice.” See Annett371 F.3d at 1239 (quotir8anchex.
Denver PubSchs, 164 F.3d 527, 532 (10th Cir. 1998))ternal quotation marks omitted)
Neither will actions resultg in only “[s]peculative harfs] . . . 7 See Aquilino vUniv. of Kan,
268 F.3d 930, 936 (10th Cir. 200%ge alsaleffries v. State of Kanl47 F.3d 1220, 1232 (10th
Cir. 1998),abrogation in part on other grounds recognized in Zisumbo v. McCleod USA
TelecommsServs., Ing No. 044119, 154 F. App’x 715, 728 n.8 (1 @ir. 2005))(“[U]nrealized
threats or tense personal relationships do not rise to the level of acticetaliégion”).

Here, paintiff alleges seven possibélverseactionsthe District took in response to her
criticisms of the PLEX programThey ae: (1) the District's informal direate toplaintiff to
“drop” her concerns about the PLEX program and to not characterize that proghageds i
anymore; (2) its instructing plaintiff not to criticize the program on her Fatgbage; (3) its
telling plaintiff to cancel the meeting she had scheduled to discuss her criti¢igradPhEX
program with parents of PLEX students; (4) defendant’s vague instruction ta fefra

communicating with parents of PLEX students “too much[;]'t(&) District'srequring plaintiff



to take an exam to become “highly qualifiadiderNCLB; (6) its failing to adequately address
plaintiff’'s concerns about her safety in the classroom; anids(ffjreateningo reprimand
plaintiff after she threatened not to show up for wdBleeECF No. 22 at 45-(referencing ECF
No. 33 at 1129-31, 33, 35, 43, 44).

| find, however, thatlteseemployment'action$ were notmaterially adverse either
individually or “in the aggregate.See Stover v. Marting282 F.3d 1064, 1071 (10th Cir. 2004).
Rather, ¢ the extent thee alleged actiaevenconstitutel more than informal, vaguesrbal
reprimandsyunrealized threat®r eveninaction, theyresulted in, at mosgnly minor alterations
to plaintiff's employmeniat Ellis. Compare Fortner v. State of Ka®34 F. Supp. 1252, 1267
(D. Kan. 1996)aff'd sub nom. Fortner v. Rueger22 F.3d 40 (10th Cir. 1997) (holding that
verbal reprimansl anda letter threatening the plaintiff with possibly being held liable for
damages stemming from a velb accidentvere ‘nothing more than mediate decisions by an
employer which are far too ephemeral in nature and effect as to be considersd adver
employment actiony. with Taylor v. Bd. of Cty. Comm’rs of Adams Cty.,,@&@. 05CV-
00372WYD-BNB, 2006 WL 2092609, at *3 (D. Colo. July 27, 2006) (holding thataher
stated a claim for retaliation where she alleged that sheresmanded and slandered, was
transferred to a job she could not physically perform and was not qualified for, asbetvads
forced to take medical leave” by her employer).

After all, the District did not prevent plaintiff from communicating with parents of PLEX
studentsentirelyor evenstop her frorcommunicating with themegularly, ECF No. 33 at 30—
33; it did not preveinher fromcontinuing tocriticize the PIEX program internally, see, e.qd,
at 143 it never carried out its threat to reprimand her, which, in any eenDistrictonly made

in response tplaintiff's threat not to show up for world. at 1944-45; and, despite requng



plaintiff to take an exam that plaintiff was apparently ablguickly pass within a couple of
weeks the District did not ever remoyaintiff from her classroorm the interimid. at 138

Furthermore, becausiee District attachd no consequencesite “actions and because
plaintiff has notllegead that shesufferedanyharms or damagee her reputation duture
employment prospectsom theseactions let alonesignificantones, | find that, even undar
“liberally” -construed standarglaintiff's allegationscome upshort? But cf.Reinhardt 595
F.3d at 1133teacher’s allegation that her employer falsely told the New Mexico Public
Education Departmenttiata police report had been filed against” benstituted &materially
adverse” action “because it could damage [the teacher’s] reputation and harnerfuydlogment
prospects”) Accordingly, the Court GRANTS defendant’s motion to dismiss with respect to
plaintiff’s Rehabilitation Act retaliation claim (i.e., Claim Or)

2. Plaintiff Also Fails to Sufficiently Plead a First Amendment Retaliation Clam.

Next, | find that plaintiff has also failed to sufficiently allege that the Disteitaliated

against her in violation of her First Amendment rights. Under circuit precedefiteprong

2The only “ham” plaintiff allegesshe “suffered” is that shebtentially. . . faced sanction against her
teaching license for unethical behavior” if she meoelgtinued to worlat Ellis. ECF No. 33 at 146
(emphasis addedECF No. 22 at 6 Thisalleged harmhowever, is insufficientfor two reasons. First, it
is purelyspeculative.See Aquilinp268 F.3d at 936. Second, plaintiff does not allege that this harm
resulted fromanyretaliatory actions the Disttitook against her. @&her shemerely allegeshatthis
potentialharmmight result from the District’snactionsmore broadly.SeeECF No. 33 at 146. Thus,
plaintiff cannotestablish angausal connection betwearharm alleged anetaliatoryactions taken
againstherby her employer.See Reinhard695 F.3d at 1131.

® Plaintiff alternatively argues that the District’s actions amatitiea “constructive discharge3eeECF
No. 22 at 6; ECF No. 33 at 1154, S@galsoYearous v. Niobrar&nty.Mem1 Hosp, 128 F.3d 1351,

1357 (10th Cir. 1997(explaning thatin order toestablish a constructive discharge a plaintiff must show
that she did not have the “opportunity to make a free choice regardingiim@dyment relationship”).

The standard for pleading a constructive discharge, however, is fadiffazult than merely pleading
materally adverse employment actions, and for that reason I find that plainbfistructive discharge
theorynecessarilyails as well. Johnson v. Weld Cnty., Col®94 F.3d 1202, 1217 n.6 (10th Cir. 2010)
(“Because the plaintff's] facts fail to meet the threshold required for a retaliation claarmaterial
adverse harm-it follows that those same facts cannot satisfy the higher thresholdeddoi a
constructive discharge claim.”).
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“GarcettrPickering test governs these kindsreftaliationclaims. SeeCouch vBd. of Trustees
of Meml Hosp. of CarborCnty, 587 F.3d 1223, 1235-37 (10th Cir. 200&)plaining that
“certain types of less severe conduct can bétsis for a First Amendment [retaliation] claim”
that might not constitute a “discrimination claimder Title VII.”) (internal quotation marks and
citations omitted).

That teststates thain order tosufficiently plead a First Amendment retaliation claim, a
plaintiff must sufficiently allegeall of the following (1) that the employee spoke “pursuant to
[her] official duties][;]” (2) that “the subject of the speech [was] a matteublipconcern[;]” (3)
that “the employee’s interest in commentingtioa issue outweighs the interest of the state as
employer[;]” (4) that the “speech was a substantial factor or motivating fackodetrimental
employment decision[;]” and (5) that the employer “would [i@tye taken the same action
against the employesven in the absence of the protected speeSked. (quotingBrammer
Hoelter, 492 F.3d 11921202-03 (10th Cir. 200)] see also Garcetti v. Ceballos47 U.S. 410,
417 (2006)Pickering v. Bd. of Educ391 U.S. 563, 568 (1968).

As the Tenth Circuibas als@xplained, howevef|ijmplicit in . . . [this]test is a
requirement that the public employer have taken some adverse employment astishthg
employee.” Couch 587 F.3d at 1235 (quotiriBelcher v. City of McAlester, Okl&824 F.3d
1203, 1207 n.4 (10th Cir. 2003)). Thus, in addition to those five elemestsbedbove, a
plaintiff must also sufficiently allege “that the defendant’s actions causealdmtiff to suffer
an injury that would chill a person of ordinary firmness from continuing to engateein |
protected] activity. Seed. at 1237.

Here, again, plaintiff's allegations of adverse employment actonse up short.

Plaintiff's main allegation of adverse employment actiowiolation of her First Amendment
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rights appearto bethe Districts informal directive to her teefrain fromcriticizing the PLEX
programas “illegal” on her Facebook pagéter the District determined internally that plaintiff's
accusations were incorrecdeeECF No. 33 at 1930-33, 58.

As mentiored above, however, the District did not attach any consequences to that
informal “directive’ or to any of theotherallegedly adverse employment actions i
contendghe District“took” or “threatened” to takagainst her.See supréart 111.A.1.
Furthermoreplaintiff's allegations reveal that despite multiple attempts by plaintijeto
District administrators telarify this “directive” or to evenrestatdt for her, the Districtcould
notevenbe bothered toepeatit. ECF No. 33 at §136-37x{@aining thata month after
plaintiff's first meeting with Ms. Cliftorplaintiff repeatedly attempted to get the District to
clarify or even reiterate its “directive” but that District administrators did nen egpond to
plaintiff's multiple requests).

To summarizethen,whatplaintiff allegesis thattheDistrict exhibited an pathetic
attitudetowardswhat was amnformal directivenot to post on Facebook and thatconcrete
consequences wouftbw from herchoosing to olate that “order” Giventhoseallegationsl
find that “a person of ordinary firmness” would not be “chilleditler these circumstanceé®8ut
cf. BrammerHoelter, 492 F.3d at 1208 (“While a supervisor’s surly attitude would probably not
deter a reasonable person from exercisisgphher First Amendment rights, it is clear that poor
performance ratings certainly could, especially for temnired teachers.”$eealso Burlington
N. & Santa Fe Ry. Co. v. White48 U.S. 53, 69 (2006) (explaining that “[c]lontext matters” in

decidingwhether an employer’s actions constitute “actionable retaliatiohtgordingly, the

* Although this is an objectivetandard, plaintiff herself appeared subjectivetgeterred by the
District’s actions From her allegations, it appears thla¢ continued to criticize the PLEX program for
weeks aftethe District first handed down thidirective.” SeeECF No. 33 at 133.
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Court GRANTS defendant’s motion to dismiss plaintiff's First Amendment ratalialaim
(i.e., part of Claim Two) as well.

B. Plaintiff Does Not Have Standing to Allege abinlawful Prior Restraint .

Next, | find plaintiff's First Amendmernanlawful prior restraintlaim must be dismissed
because plaintiff lacks standing to raise this clai®eeECF No. 33 at §5&(leging within her
second claim under the First Amendmdrattthe District “imposed an unlawful prior restraint
on [plaintiff's] constitutionally protected right to freedom of spe@rbée alsdrammer
Hoelter v. Twin Peaks Chier Acad, 602 F.3d 1175, 1182 (10th Cir. 201BygmmerHoelter
I1) (*A prior restrant claim is distinct from a retaliation claim because it is based on a restriction
that chills potential speech before it happens, rather than an adverse actian takponse to
actual speech.) (internal quotation marks and citations omitted).

As the Tenth Circuit iBrammerHoelterll explained, in order to have standiogassert
a claim ofunlawful prior restraint, a plaintiff must establigtmong other thingshatthe
plaintiff sufferedsome kind ofnjury from theemployer’sdirective not tasspeak—i.e., that the
restraint‘actually chilled [theplaintiff's] speech . . . and . [that thig chilling effect was caused
by an objectively justified fear of real consequence&et d. at 1183 (finding that eecord
established potentiallysufficient injurywhere asupervisor’s “serious and angry” directive to

teachers “not to speak to anyone about school matters” caused the teachethab thezy

® The Tenth Circuit irBrammerHoelterll confronted a similatunlawful prior restraint’claim by
teachers against their former schoBfammesrHoelter v. Twin Peaks Chartécad, 602 F.3d 1175,
1181 (10th Cir. 2010)BrammerHoelter Il). The bulk & the court’sanalysison that clainconcerned
whether the teachgulaintiffs had standing to sue, particularly the issue of whether theram/anjury in
fact”—an issue thearties did nospecificallydiscuss but one treourt raisedsua sponte See d. Here,
the parties’ briefings, like those BrammerHoelter II, do not frame the pertinent issue in terms of
standing, but nonetheless address the same qudsticnurt inBrammerHoelter Il dealt with—i.e.,
whether plaintiff's speech was actualighilled” by the alleged prior restraintghus, the Court, like the
Tenth Circuit inBrammerHoelter 11, will sua sponteaise the question of whether plaintiff has standing
to raise this laim. See idat 1181-82.
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might receive poor evaluations, which they didnot be rehired if they violated that order, but
that a mere code of conduct, whiessentially gave the same directiveghe plaintiffsearlierbut
which did notapparentlyalter or deter the teacher’s speestas insufficient).

Here,for largely the sameesasong describesupra(i.e., an apparehlack of
consequencdsr violating the directivetheDistrict’s gpathetic attitude regarding enforcement
and plaintiff's obstinacyn the face of this directiyel find thatplaintiff has failedo sufficiently
plead anyinjury-in-fact That is, éspte having multiple opportunities to amend her complaint,
plaintiff makes nallegations that defendant’s directive caused her to fear some sort of job-
related punishmesrit she violatedthe orderor, much lesseven a poor jobvaluation® See
BrammerHoelter II, 602 F.3d at 1182Similarly, | find that based on plaintiff's allegations, a
reasonable person would not hdgaredany consequences from violating the Districtformal
directive. See id.Accordingly, the Court GRANTS defendant’'s motiandismiss plaintiff's
First Amendmenprior restrain claim (i.e., part of Claim Two)

C. The Rehabilitation Act Provides the Exclusive Means to Enforce that Law.

Finally, | find that plaintiff's third claim alleging violations of the Rehabilitation Act
mug also be dismissed for failing to state a clai@BeeECF No. 33 at 60—6MVith that claim,
plaintiff seeks to holdhe Districtliable under § 1983or the samalleged violations of the
Rehabilitation Actplaintiff alleges inher firstclaim. See id

As numerous courtsavepersuasivelhheld, however, ithe Rehabilitation Act, much
like in the ADA, Congress providetthe “exclusive” means of enforcemen&ee, e.g.Tri—Corp
Hous. Inc. v. Baumar826 F.3d 446, 448 (7th Cir. 2016krt. denied sub nom. Tri-Corp Hous.

Inc. v. Baumanl37 S. Ct. 592 (2016) (explaining that “[s]ix courts of appeals have addressed

® The District allegedly threatened tersl plaintiff a letter of reprimandSeeECF No. 33 at 144.
However, by plaintiff's own admission, the Distrditi not make that threat in response to plaintiff's
criticisms of the PLEX program, but ratharresponse tplaintiff's threat not to showpufor work. Id.
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this [issue]” and that “all six” have held that § 1988ims to enforce the Rehabilitation Act or
ADA necessarily fail)A.W. v. Jersey Citlpub. Schs 486 F.3d 791, 806 (3d Cir. 20Q7Yhere
is nothing in Section 504 that . . . causes us to conclude that Congress intended to allow § 1983
to be availablea remedy Section 504 violations . . ,; €)f. Faircloth v. Schwartz12-CV-
02764REB-KLM, 2014 WL 4466663, at *17 (D. Colo. Sept. 10, 2014) (holding that § 1983
claims against individual defendants in their individual capacity for allegedivitdeof the
ADA “fail as a matter of law” for similar reasonsYThus, | find thaplaintiff’'s attempt to enforce
provisions of the Rehabilitation Act through anots&tutoryvehiclefails andthatClaim Three
mustthereforebedismissedas well
ORDER

For the reasons above, the Court GRANTS defendant’s motion to disnigsentirety.
Accordingly, the Courtlismissesll three claims contained withplaintiff's second amended
complaintwith prejudice. As the prevailing party, defendantasvardedts reasonable costs
pursuant to Fed. R. Civ. P. 54(d)(1) and D.C.COLO.LCivR 54.1.

DATED this 20th day ofApril, 2017.

BY THE COURT:

Fabsptomn

R. Brooke Jackson
United States District Judge
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