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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 16-cv-01826-MEH

RONNIE LEE HOWARD,

Plaintiff,

V.

K. ESTRADA,
Defendant.

ORDER ON DEFENDANT’S MOTION TO DISMISS

Michael E. Hegarty, United States Magistrate Judge
Before the Court is the Defendant’'s Mwmiti to Dismiss Plaintiff's Second Amended

Complaint [filed April 4, 2017; ECF No. 39 The motion is briefed to the extent required by law,

and the Court finds that oral argument will nssiat in the adjudication of the motion. Based on
the record and for the reasons that follow, the Court grants the Defendant’s motion.

BACKGROUND

Plaintiff initiated this lawsuit on July 15, 2016, then filed the operative Second Amended
Complaint on December 1, 2016 in accordance with Magistrate Judge Gallagher’s orders during
initial review.

l. Facts

The following are factual allegations (as opposed to legal conclusions, bare assertions, or

The parties consented to this Court’s jurisdiction on February 8, 2017. ECF Nos. 33, 40.
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merely conclusory allegations) made by the Rif&in the Second Amended Complaint, which are
taken as true for analysis undedFR. Civ. P. 12(b)(6) pursuantAshcroft v. Igbal, 556 U.S. 662,
678 (2009).

On August 7, 2014, Defendant K. Estrada, agzions officer, lost control of an 800-pound
food cart, which violently crashed into Plaffis wheelchair, causing him to fall and be knocked
unconscious. Plaintiff suffered extreme painhis neck and back area and endured painful
headaches. He is still suffering from daily pain.

According to Plaintiff, Defendant receiveditming that he should never push the heavy food
cart alone and that the area around the food bartid be secured from staff and inmates before
moving it. Despite this training, Defendant pushiee food cart by himself and did not secure the
area.

Il. Procedural History

Based on these factual allegations, PlaintifinkDefendant violated his Fifth (due process)
and Eighth Amendment rights against delibenadiéfierence by a correctional officer. Am. Compl.,
ECF No. 18. Plaintiff requestptinitive damages in the sum of 2a@lion dollars for irreparable
harm based on reckless disregard for Mr. Howard’s safety and caused injlotied. 2.

Defendant filed the present motion arguing therRiff fails to state plausible claims for
violations of his constitutionaights under both the Fifth areighth Amendments. In addition,
Defendant claims he is entitled to qualified immunity in his individual capacity.

Plaintiff counters that Defendant has an “auittext duty to protect a prisoner from even his
reckless dangerment [sic]”; “there is no societtdri@st in protecting those uses of a prison guard’s

discretion that amounts to reckless or calloudfiedince to the rights and safety of the prisoners



in his charge”; and Plaintiff has been approvedofiek surgery to correct the injuries he suffered
and he is no longer able to continus job assignment due to his injurie3ee Resp., ECF No. 46.

At the Scheduling Conference in this case, Plaintiff repeatedly referred to the alleged
incident involving the Defendant as an “accidenfhe Court expressed its intention to allow
Plaintiff to amend the operative pleading tadaal claim under the Federal Tort Claims Act
(“FTCA”) and requested that defee counsel determine whetheaiRtiff exhausted such a claim
as required under the Act. On April 28, 2017, De#mt filed a Status Report in which defense
counsel confirmed that Plaintiff indeed filedethecessary SF-95 complaint form on December 9,
2014 (ECF No. 51-1 at 1-8), and such claim dexsed on October 14, 2015 (ECF No. 51-1 at 11).
However, Defendant argued an amendment to add a FTCA claim would be futile because the
Plaintiff failed to file a lawsuit alleging an FTCA claim within six months after the claim was
administratively denied. Status Report, ECF No. 51.

LEGAL STANDARDS

Dismissal Pursuant to Fed. R. Civ. P. 12(b)(6)

“To survive a motion to dismiss, a complaintshcontain sufficient factual matter, accepted
as true, to ‘state a claim to relief that is plausible on its fadqbal, 556 U.S. at 678 (quotiriggll
Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)). Plausilyiitn the context of a motion to
dismiss, means that the plaintiff pled facts wrattbw “the court to draw the reasonable inference
that the defendant is liable for the misconduct allegbdl. Twombly requires a two prong analysis.
First, a court must identify “the allegationstive complaint that are not entitled to the assumption
of truth,” that is, those allegations whichealegal conclusions, bare assertions, or merely

conclusory.ld. at 679-80. Second, the Court must consider the factual allegations “to determine



if they plausibly suggest an entitlement to reliefd. at 681. If the allegations state a plausible
claim for relief, such claim survives the motion to dismiss.at 680.

Plausibility refers “to the scope of the allegas in a complaint: if they are so general that
they encompass a wide swath of conduct, muchimfiocent, then the plaintiffs ‘have not nudged
their claims across the line from conceivable to plausibkndlik v. United Air Lines, 671 F.3d
1188, 1191 (10th Cir. 2012) (quotiRgbbinsv. Okla., 519 F.3d 1242, 1247 (10th Cir. 2008)). “The
nature and specificity of thdlegations required to state a plausible claim will vary based on
context.” Kan. Penn Gaming, LLC v. Coallins, 656 F.3d 1210, 1215 (10th Cir. 2011). Thus, while
Rule 12(b)(6) standard does not require that afpiaestablish a prima facie case in a complaint,
the elements of each alleged canfsgction may help to determine whether the plaintiff has set forth
a plausible claimKhalik, 671 F.3d at 1191.

Il. Treatment of a Pro Se Plaintiff's Complaint

A federal court must construepao se plaintiff's “pleadings liberally, applying a less
stringent standard than is dippble to pleadingsiled by lawyers. [The] court, however, will not
supply additional factual allegations to round optaantiff’s complaint or construct a legal theory
on plaintiff’'s behalf.”Whitney v. New Mexico, 113 F.3d 1170, 1173-74 (1Gr. 1997) (quotations
and citations omitted). The Tenth Circuit interpdettas rule to mean, “if the court can reasonably
read the pleadings to state a valid claim on wthelplaintiff could prevail, it should do so despite
the plaintiff's failure to cite proper legal autlitgy his confusion of various legal theories, his poor
syntax and sentence constran, or his unfamiliarity wittpleading requirementsHall v. Bellmon,

935 F.2d 1106, 1110 (10th Cir. 1991). However, thigjpmetation is qualified in that it is not “the

proper function of the district court to assutine role of advocate for the pro se litigantd’; see



also Petersonv. Shanks, 149 F.3d 1140, 1143 (10th Cir. 1998) (citibgnnv. White, 880 F.2d 1188,
1197 (10th Cir. 1989)).
ANALYSIS

Defendant asserts he is entitled to qualified immunity from liability for the Fifth and Eighth
Amendment claims against him in his indivitleapacity. Qualified immunity protects from
litigation a public official whose possible violatia a plaintiff's civil rights was not clearly a
violation at the time of the official’'s action§ee Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).
“Itis an entitlement not to stand triad face the other burdens of litigatiodhmad v. Furlong, 435
F.3d 1196, 1198 (10th Cir. 2006) (imef quotations and citations omitted). “The privilege is an
immunity from suit rather than a mere defense to liabilityl”

Qualified immunity is designed to shield public officials and ensure “that erroneous suits
do not even go to trial.Hinton v. City of Elwood, Kan., 997 F.2d 774, 779 (10th Cir. 1993) (citing
Mitchell v. Forsyth, 472 U.S. 511, 526 (1985Marlow, 457 U.S. at 806-08 (1982Pueblo
Neighborhood Health Ctrs. v. Losavio, 847 F.2d 642, 645 (10th Cir. 1988)). Consequently, courts
should address the qualified immunity defeasthe earliest possible stage in litigatidviedina
v.Cram, 252 F.3d 1124, 1127-28 (10th Cir. 200A)bright v. Rodriguez, 51 F.3d 1531, 1534 (10th
Cir. 1995).

When a defendant asserts the defense of qulifismunity, the burden shifts to the plaintiff
to overcome the asserted immunifiggins v. Goodman, 572 F.3d 1101, 1107 (10th Cir. 2009).
“The plaintiff must demonstrate on the faafeged both that the defendant violated his
constitutional or statutory rights, and that the righs clearly established at the time of the alleged

unlawful activity.” 1d. (citing Pearson v. Callahan, 555 U.S. 223, 129 S. Ct. 808, 818 (2009)).



The Supreme Court affords courts the discretiodiecide “which of the two prongs of the
gualified immunity analysis should be addressed ifirBght of the circumstances in the particular
case at hand.Td. at 236;see also Christensen v. Park City Mun. Corp., 554 F.3d 1271, 1277 (10th
Cir. 2009). Here, for Plaintiff's constitutional alas against Defendant, the Court examines first
whether Plaintiff has demonstrated on the alleigets that Defendant violated his constitutional
right to due process and against cruel and unymurashment. If the Coufinds that Plaintiff’s
facts state plausible violations of a right, the Gaull then proceed to analyze whether Plaintiff's
constitutional right was clearly established at the time of the alleged conduct.

l. Fifth Amendment Claim

In the Second Amended Complaint, Plaintlféges the “Fifth . . . Amendment guarantees
[him] against such conduct [sic], . . . whigtvokes both deliberate indifference and [a] liberty
interest when a parties [sic] reckless disregard to another’s safety has caused injuries that are
irreparable.” Am. Compl. 4. Plaintiff bringsshtonstitutional claims against Defendant, a federal
official, pursuant tdivens v. Sx Unknown Narcotics Agents, 403 U.S. 388 (1971) and 42 U.S.C.
§ 1983. Defendant first argues that Plaintifflegations fail to state a Fifth Amendment claim
“because such violation has not been recognized as a basBivensremedy.” Mot. 9.

Recently, the Tenth Circuit articulated the itieal types of claims that may be brought
pursuant tdivens:

In several cases followirigjvens, the Supreme Court extended the doctrine from the

Fourth Amendment context to othsmpes of constitutional claims. IDavis v.

Passman, 442 U.S. 228, 99 S. Ct. 2264, 60 L. Ed. 2d 846 (1979), the Court held that

a federal Congressional employee could briBg/ans action pursuant to the “equal

protection” element of the Due Process clause of the Fifth Amend8gent. at

248-49, 99 S.Ct. 2264. And thenGarlson v. Green, 446 U.S. 14, 100 S.Ct. 1468,

64 L.Ed.2d 15 (1980), the Court allowed the plaintiffs to pursBevens claim
against federal prison officials for failute provide adequate medical treatment in
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violation of the Eighth Amendment's cruel and unusual punishment ctaesasd.
at 17-18, 100 S.Ct. 1468.

Davis and Carlson represent the high-water mark in the CourBsvens

jurisprudence. Since thosases, the Court has steadfastly retreated from a broad

application of the doctrine, refusing éxtend implied causes of action to other

constitutional provisions, and cabining the contexts in which it will aBovens

claims to proceed.
Big Cats of Serenity Sporings, Inc. v. Rhodes, 843 F.3d 853, 859 (10th Cir. 2016ge also Corr.
Servs. Corp. v. Malesko, 534 U.S. 61, 68 (2001) (“Sin¢garlson we have consistently refused to
extendBivensliability to any new context or new category of defendantslifjineci v. Pollard, 565
U.S. 118, 124-25 (2012) (same).

As noted by the Tenth Circuit Big Cats, the Supreme Court Davisfocused specifically
on the “equal protection component of the Due Process Clause” in ruling that the plaintiff had a
cause of action pursuantBovens. Davis, 442 U.S. at 235 (“The equal protection component of the
Due Process Clause thus confers on petitionadtexdié constitutional right to be free from gender
discrimination which cannot meet these requiresi&nt However, several courts, including the
Supreme Court and the Tenth Circlhidve assumed without deciding tivis also permits a
Bivens cause of action for Fifth Amendment substantive and procedural due process Sksms.
e.g., Segert v. Gilley, 500 U.S. 226, 231 (1991) (holding theaipliff failed to state a Fifth
Amendment Due Process claim pursuaiit@ns because an injury to reputation by itself does not
constitute a “liberty interest”@mith v. Kitchen, 156 F.3d 1025, 1028 (10th Cir. 1997) (holding the
plaintiff failed to state a Fifth Amendment Due Process claim pursu@ivens against “private
actors”);Matthewsv. Wiley, 744 F. Supp. 2d 1159, 1170 (D. Colo. 2010) (holding2hsits permits

Bivens liability for procedural due process claims under the Fifth Amendment).

Nevertheless, the Court need not decide whether Plaintiff st&iesrs cause of action



because | agree with Defendant’s second argumean®Pthintiff fails to allege facts sufficient to
support a plausible Fifth Amendment substantive gheeess claim. In this respect, the tortious
conduct alleged “must do more than show that the government actor intentionally or recklessly
caused injury to the plaintiff by abusing orsmsing government power.... [It] must demonstrate a
degree of outrageousness and a magnitude of potential or actual harm that is truly conscience
shocking.”Williamsv. Berney, 519 F.3d 1216, 1221 (10th Cir. 2008) (quotimgsey v. Salt Lake
Cnty., 275 F.3d 952, 957-58 (10th Cir. 2001)). “[A] culpaimental state, alone, is insufficient to
establish a violation of substantive due proce&savesv. Thomas, 450 F.3d 1215, 1222 (10th Cir.
2006) (citingCnty. of Sacramentov. Lewis, 523 U.S. 833, 847 n.8 (1998) (to establish a substantive
due process violatiomlaintiffs must show that “the behavior of the [ ] officer is so egregious, so
outrageous, that it may fairly be said to shock the contemporary consciersee &)3p Tonkovich
v. Kan. Bd. of Regents, 159 F.3d 504, 528 (10th Cir. 1998) (“[plaintiff must do more than show
that the government actor intentionally or resklg caused injury to the plaintiff by abusing or
misusing government power.”) (citation omitted)ithough “the conscience-shocking standard is
difficult to define and to pinpoint,” the standard is not met by official neglige@Gcaves, 450 F.3d
at 1221.

Plaintiff's factual allegations against Defendant are stated as follows:

Defendant, K. Estrada, on August 7, 2014, entered into the inmate’s prison dining

facility pushing an 800 pound food cart withonyassistance of an inmate or staff

and thereby pushed the said food cart Withthrust, and the cart violently crashed

into the back of my wheelchair, thravg me out of my wheelchair, causing me to

become unconscious, and fall violently to the floor. The reckless conduct, and

disregard for Plaintiff's safety has caused injuries to upper extremities, [sic] “Mr.

Howard’'s upper back and neck areausing headaches so painful until he’s

awaken[ed] from a deep sleep.”

Defendant Estrada knew or should h&mewn based upon his training the dangers

8



of pushing and or carrying instruments efliy weight require [sic] assistance, and

the area must be secured [sic] of inmates and prison staff when pushing and or

carrying weight of this magnitude.

Am. Compl. 4. As set forth above, “recklesginduct is not sufficient to demonstrate a Fifth
Amendment substantive due process violation. In addition, there is no allegation that Defendant
intentionally targeted the Plaintiff or had any soirimalicious intent toward the Plaintiff which
might indicate the Defendant engaged in “conscious-shocking” conSeecDanielsv. Williams,

474 U.S. 327, 328 (1986) (“[T]he Due Process Clause is simply not implicated by a negligent act
of an official causing unintended loss of or injury to life, liberty or property.”).

The Court concludes the Plaintiff fails t@t& a plausible Fifth Amendment Due Process
claim against Defendant and, thus, Defendant is entitled to qualified immunity. Accordingly, the
Court will grant Defendant’s motion to dismiss Plaintiff's Fifth Amendment claim against him.

Il. Eighth Amendment Claim

To establish a violation, the Plaintiff musffsztiently allege that (1) Defendant personally

participated in the challenged action(s), and (2) Defendant was deliberately indifferent to a

substantial risk of serious harmPRtaintiff arising from his action(s).

A. Personal Participation

Personal participation is an essential allegation in a civil rights a&eelBennett v. Passic,
545 F.2d 1260, 1262-63 (10th Cir. 1976). “To estalistens liability, a plaintiff is required to
bring forth evidence that an individual defendant directly and personally participated in the
purported constitutional violation Persaudv. Doe, 213 F. App’x 740, 743 (10th Cir. 2007) (citing
Seelev. Fed. Bureau of Prisons, 355 F.3d 1204, 1214 (10th Cir. 200&y;t. denied, 543 U.S. 925

(2004),overruled on other grounds by Jones v. Bock, 549 U.S. 199, 127 S. Ct. 910, 921 (2007)).



There must be an affirmative link between the alleged constitutional violation and each defendant’s
participation, control or direction, or failure to superviSee Butler v. City of Norman, 992 F.2d
1053, 1055 (10th Cir. 1993).

Here, Defendant asserts no argument challenging whether he participated in pushing the food
cart and striking Plaintiff's wheelchair from beli Therefore, the Cowill assume Defendant’s
personal participation in the alleged conduct.

B. Eighth Amendment

Under the Eighth Amendment, prisoners@restitutionally entitled to “humane conditions
of confinement guided by ‘contempoy standards of decencyPenrodv. Zavaras, 94 F.3d 1399,
1405 (10th Cir. 1996) (quotingstelle v. Gamble, 429 U.S. 97, 103 (1976)). Accordingly, prison
officials must “ensur[e] inmates receive the basicessities of adequate food, clothing, shelter, and
medical care and ... tak|e] reasonable measures to guarantee the inmates’ &zaigy’v.
Pulsipher, 143 F.3d 1299, 1310 (10th Cir. 1998) (citfarmer v. Brennan, 511 U.S. 825, 832-33
(1994)). Prisoners state a claim of crusd anusual punishment under the Eighth Amendment by
alleging prison officials demonstrated “deliberamdifference to a prisoner’s serious iliness or
injury,” or that prison officials “have, with diberate indifference,” involuntarily exposed a prisoner
to conditions “that pose an unreasonable risk of serious damage to [the inmate’s] future health.”
Helling v. McKinney, 509 U.S. 25, 35 (1993)Estelle, 429 U.S. at 105. In this case, the Court
liberally construes Plaintiff's pleading as aileg a “conditions of confinement” claim against
Defendant.

The Eighth Amendment requires prison officials to maintain “humane conditions of

confinement.”Farmer v. Brennan, 511 U.S. 825, 832 (1994). Asali Eighth Amendment claims,

10



to show a violation of this requirement, aspner must allege facts supporting an objective
component and a subjective component. First, a plaintiff must show that the conditions of
confinement posed a “substantial risk of serious harm” to inmate health or dafeiy834. To
satisfy this prong, a prisoner must show that the conditions were more than uncomfédtable.

Second, the prisoner must show that officiale@etith “deliberate indifference” to the risk
of harm. Id. The subjective prong requires a showing thatofficials were actually aware of the
risk and that they failed to take “reasonable measures to abalé. it.”

Again, the Court finds that Plaintiff fails tdlege the state of mind necessary to assert a
plausible constitutional violation against the Defendant. There is no allegation that Defendant knew
the Plaintiff was sitting in his wheelchair in thath of the oncoming food cart and disregarded the
risk of striking the Plaintiff. Plaintiff's allgation that Defendant essentially “should have known
better” considering his employment trainingnet sufficient to state an Eighth Amendment
deliberate indifference claim; rather, PHi's claim is simply one of negligence.

Consequently, the Court finds Plaintiff faits state a plausible Eighth Amendment claim
and Defendant s entitled to qualified immunity.efourt will grant Defendant’s motion to dismiss
Plaintiff's Eighth Amendment claim against him.

lll.  Leave to Amend

Dismissal of a case under Fed. R. Civ. P. 12(b)(6) is “a harsh remedy which must be
cautiously studied, not only to effectuate the spirthefliberal rules of pleaag but also to protect
the interests of justiceCayman Exploration Corp. v. United Gas Pipe Line, 873 F.2d 1357, 1359
(10th Cir. 1989) (quotinfylorgan v. City of Rawlins, 792 F.2d 975, 978 (10th Cir. 1986)). As such,

in this jurisdiction, a court typically does nosiiss a claim under Fed. Riv. P. 12(b)(6) until the

11



plaintiff has been provided notice and an opportutaitgmend the complaint to cure the defective
allegationsSee Bellmon, 935 F.2d at 1109-10. The Court mayyadismiss “sua sponte when it is
patently obvious that the plaintiff could notepail on the facts alleged, and allowing [them] to
amend [their] complaint would be futileld. (quotingMcKinney v. Okla., 925 F.2d 363, 365 (10th
Cir. 1991)).

Here, the Courtrecognized at the Scheduling Conference that Plaintiff’s allegations possibly
stated a claim under the FTCA and directed defense counsel to determine whether Plaintiff
sufficiently exhausted the administrative remedies required under the Act. As set forth above,
Defendant argues the Plaintiff filed the necessamgplaint on an SF-95 form, which was eventually
denied by the Bureau of Prisons (“BOP”), but Riidi then failed to file a lawsuit alleging a FTCA
claim within the six months required under the Act. The Court must agree.

“[T]he FTCA has both an administrative-exiséion requirement, set forth in 28 U.S.C. §
2675(a), and a statute of limitations, set fort2&U.S.C. § 2401(b). Combined, these provisions
act as chronological bookends to an FTCA clamarking both a date before which a claim may not
be filed and a date after which any filing is untimelgarnesv. United Sates, 776 F.3d 1134, 1139
(10th Cir. 2015). Section 2401(b)’s limitations perestablishes the date after which any claim is
barred: “A tort claim against the United States shall be forever barred unless . . . action is begun
within six months after the date of mailing, by céetifor registered mail, of notice of final denial
of the claim by the agency to which it was presenteéd.{citing 28 U.S.C. § 2401(b)).

In this case, the BOP issued a letter byifted mail on October 14, 2015 denying Plaintiff's
Form SF-95 complaint and informing the Plaintiff, “[i]f you are dissatisfied with our agency’s

action, you may file suit in an appropriate U.S. BistCourt no later than 6 months after the date

12



of mailing of this notification.” ECF No. 51-1 af.. Plaintiff filed the present litigation more than
six months later on July 16, 2016. ECF No. 1. ddes not challenge the arguments made by the
Defendant in this regard. Thus, the Countdé any amendment to add a claim under the FTCA
would be futile as such claim is facially barred by the statute of limitations.

CONCLUSION

In sum, the Court finds Plaintiff's allegatiomssufficient to state plausible claims for
violations of Plaintiff’'s Fifh Amendment due process rightel&ighth Amendment rights against
cruel and unusual punishment. Moreover, any amendment to add a tort claim against the Defendant
would be futile.

Accordingly, based on the foregoing reasons and the record herein, thegtmist

Defendant’s Motion to DismisBlaintiff's Second Amended Conrgint [filed April 4, 2017; ECF

No. 39. The Clerk of the Court is directed to close this case.
ORDERED at Denver, Colorado this 30th day of May, 2017.

BY THE COURT:
WZ. ’)47445;

Michael E. Hegarty
United States Magistrate Judge
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