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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief Judge Marcia S. Krieger
Civil Action No. 16-cv-01864-MSK
SYNDA SHALLAN MUIRHEAD,
Plaintiff,
V.

NANCY BERRYHILL, Acti ng Commissioner of the Social Security Administration,

Defendant.

OPINION AND ORDER REVERSING AND REMANDING DISABILITY
DETERMINATION

THIS MATTER comes before the Court as ampegl from the Commissioner’s Final
Administrative Decision (“Decisin”) determining that the Pldiff Synda Shallan Muirhead is
not disabled within the meaning of §8216(i) &&8(d) of the Sociagbecurity Act. Having
considered all of the documertiiied, including the recor@14), the Court now finds and
concludes as follows:

JURISDICTION

The Court has jurisdiction over an appeal from a final decision of the Commissioner
under 42 U.S.C. § 405(g). Ms. Muirhead soughthiigg insurance benefits Title Il of the
Social Security Act based on phyaiempairments that renderedrhanable to work as of July
30, 2010. The state agency denied her claimr&ingested a hearing be¢can Administrative
Law Judge (“ALJ”), who issued an unfavorabkcsion. Ms. Muirheadmpealed to the Appeals
Council, which denied her requédsr review, making the ALJ’s determination the final decision

of the Commissioner. Ms. Muirhedidhely appealed to this Court.
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STATEMENT OF FACTS

The Court offers a brief summary of the &abere and elaborates as necessary in its
analysis.

Ms. Muirhead was born on February 19, 19%8e graduated from High School and has
worked cleaning houses, as a cashier, as an atrainze clerk, and as a ventilation equipment
tender. She contends that plegs and mental impairmentsgwent her from working.

In 2005, Ms. Muirhead underwesiirgery on her lower back to replace two discs, which
did not have a significant befingal effect. On July 30, 201@ semi-truck rear ended her
vehicle, causing her to suffer additional injurieser neck and back. She also complain s of
chronic pain, carpal tunnel syndrepranxiety, and depression.

Treatment and Opinions by Treating Professionals

Jeffrey Donner, M.D. has treated Ms. Mhead for her back problems since 2004 and has
performed a number of surgeri@sd more conservative procedunesn attempt to provide her
with relief. Dr. Donner filledbut a Physical Medical Sour&atement in support of Ms.
Muirhead’s disability cim. According to Dr. Donner, she can only sit or stand for thirty minutes
at one time and less than two hours in an gl working day; sheequires three to four
unscheduled breaks during a workday that would each last for fifteen to twenty minutes; she can
lift less than ten pounds occasionally and ten pouagidy but she should never lift twenty
pounds or more; she can rareljst, stoop, crouch/squat, anlimb stairs but should never
climb ladders; she has significant limitationgtwieaching, handling, and fingering in that she
can grasp, turn, or twist objecb0% of the time during angtit-hour workday, perform fine
manipulations with her fingers 80% of an eigbtthworkday, and reach in front of herself for

30% of an eight-hour workday but could neach overhead at all. Dr. Donner further opined



that Ms. Muirhead would be off task for 25%rmore of an eight hour work day, is capable of
low stress work, and would be absent fraork for more than four days per month.

Orrie Clemens, M.D., a pain treatmenésialist, began seeing Ms. Muirhead on Dr.
Donner’s referral in 2006 to address chronimpBr. Clemens completed a Physical Medical
Source Statement stating she can only sit for thirfgrty-five minutes at a time, stand for thirty
minutes at a time, sit for about two hours inegght-hour workday, and stand or walk for less
than two hours in an eight hour workday; shaurees four to five unscheduled breaks during a
workday that would each last for twenty minyteise can lift less than ten pounds rarely but
should never lift twenty pounds orore; she should never twistdmmb ladders but can rarely
stoop, crouch/squat, and climb ssaiduring an eight-hour workdashe can grasp, turn, or twist
objects 10% of the time with her right haawad 15% with her left hand, perform fine
manipulations with her fingers 10%, reactiront of herself for 10%, and reach overhead for
10% of the time. Dr. Clemens further opined thist Muirhead would be off task for 25% or
more of an eight hour work day, was capablaf stress work, and would be absent more than
four days per month.

Opinions by Non-treating Professionals

On September 5, 2013, James McElhinney, resieis. Muirhead’s file but did not
examine her. He opined that Ms. Murihead cdtéduently lift up toten pounds, stand or walk
for a total of four hours in an eight-hour \day, and sit about sixours in an eight-hour
workday. He further opined that she can puspurwithout limitation ajong as it does not
involve more than ten pounds; she can climb aompstairs occasionally, stoop frequently, kneel
occasionally, crouch frequently, and crawl occadlgrut should never climb ladders, ropes, or

scaffolds; although there are no lintitens as to her ability to hargjlfinger, and feel, she has the



limited ability to reach overhead; and, finally, shewld not be exposed to umpected heights.
THE ALJ'S DECISION

The ALJ analyzed his case pursuamthe sequential five-step inquinjt step one, the
ALJ found that Ms. Muirhead had not worked agaged in substantial gainful activity from the
alleged onset date of July 30, 2010. At step, tine ALJ found Ms. Bond had medically severe
impairments of bilateral trochanteric bursitisgdaerative disc disease status-post artificial discs
and fusions, and chronic pain syndrome. Apstree, the ALJ found that Ms. Muirhead’s
impairments did not equal the severity of a ligtagairment in the appendix of the regulations.
At step four, the ALJ first assessed Ms. Miead’'s Residual Functional Capacity (“RFC”) and
determined that:

[Ms. Muirhead] has the residual furmtial capacity to perform a range of

sedentary work as defined in 20 CE@4.1567(a). Specifically, the claimant is

able to lift up to ten pounds occasionallyeS#& able to standialk for about four

hours and sit for up to six hours in @ight-hour workday, with normal breaks.

She should be allowed to sit or stafiématively, provided she is not off task

more than 15-percent of the work period. She is occasionally able to push/pull

bilaterally. The claimant is unable ¢bmb ladders/ropes/scaffolds, but is

occasionally able to climb ramps/staibslance, stoop, kneel, crouch, and crawl.

She is unable to reach overhead bilaterally,is frequently able to reach in all

other directions bilaterally. She is albdeengage in frequm bilateral handling

and fingering. She should avoid all expasto unprotected heights and use of

moving machinery.
The ALJ then found that Ms. Muirhead could petform her past relevant work. However, at
step five, the ALJ found that MMuirhead could perform jobsdhexist in significant numbers
in the national economy, and thus, she was not disabled.

ISSUES PRESENTED
Ms. Muirhead raises two objections to theJAd decision: (1) the AL's finding as to Ms.

Muirhead’s ability to reach in ldlirections is not supported lsybstantial evidence, and (2) the

ALJ erroneously failed to give DElemens’ opinions controlling wght for the reason that Ms.



Muirhead was present when Dr. Clemens filledtustPhysical Medical Source Statement. The
Court only addresses the secosslie because it is dispositive.
STANDARD OF REVIEW

On appeal, a reviewing courjisdicial review of the Commssoner of Social Security’s
determination that claimant is not disabled wtthe meaning of the $@l Security Act is
limited to determining whether the Commissiongplaed the correct legal standard and whether
the Commissioner’s decision is sapfed by substantial evidencklamilton v. Sec'y of Health
&Human Servs.961 F.2d 1495, 1497-98 (10th Cir. 199R)own v. Sullivan912 F.2d 1194,
1196 (10th Cir. 1990Vatkins v. Barnhart350 F.3d 1297, 1299 (10th Cir. 2003). If the ALJ
failed to apply the correct legal standard, theision must be reversed, regardless of whether
there was substantial evidertoesupport factual findingsThompson v. Sulliva®87 F.2d 1482,
1487 (10th Cir. 1993). In determining whethebstantial evidence supgs factual findings,
substantial evidence is evidmna reasonable mind would accaptadequate to support a
conclusion.Brown 912 F.2d at 1196;ax v. Astrue489 F.3d 1080, 1084 (10th Cir. 2007). It
requires more than a scintilla but lesartta preponderance of the evidencax, 489 F.3d at
1084;Hedstrom v. Sullivarn783 F. Supp. 553, 556 (D. Colo. 1992tvidence is nbsubstantial
if it is overwhelmed by other evidence iretrecord or constitusemere conclusion.Musgrave
v. Sullivan 966 F.2d 1371, 1374 (10th Cir. 1993Ilthough a reviewing court must
meticulously examine the record, it may not weigh evidence or substitute its discretion for

that of the Commissioneid.



ANALYSIS

Ms. Muirhead argues that the ALJ shouldégiven Dr. Clemenspinions controlling
weight. According to her, the ALJ rejected hisngns for the sole reason that Ms. Muirhead
was present while he filled out portions of Rhysical Medical Source Statement. The
Commissioner argues that the ALJ provided adexjustification for nogiving the opinions
controlling weight.

A treating physician's opinion must be givemtolling weight if (J) it is well supported
by medically acceptable clinical ataboratory diagnostic techniquesda(2) it is consistent with
the other substantial elence in the recordPisciotta v. Astrug500 F.3d 1074, 1077 (10th Cir.
2007). If either of these requirements is nots$igtll, then the opinion is not accorded controlling
weight. To give a treating praler's opinion less than controllj weight, the ALJ must give
specific and legitimate reasomapeau v. Massany255 F.3d 1211 (10th Cir 2001). This
requires that the ALJ be specific in describinoyv the opinion is unsupped by clinical and
laboratory diagnostic techniques,identify how it is inconsistenwith substantial evidence in
the recordLangley v. Barnhart373 F.3d 1116, 1119 (10th Cir. 2004).

If a treating physician's opinion is not givemuwlling weight, itsrelative weight must
be assessed in comparison to other medicalagsrin the record. The factors considered for
assessment of weight of all opinions are:

(1) the length of the treatment relatiorshnd the frequency of examination; (2)

the nature and extent of the treatmeshationship, including the treatment

provided and the kind of examinationtesting performed; (3) the degree to

which the physician's opinion is suppartey relevant evidence; (4) consistency

between the opinion and thecoed as a whole; (5) whedr or not the physician is

a specialist in the area upon which amagm is rendered; and (6) other factors
brought to the ALJ's attention which tetadsupport or contradict the opinion.

Allman v. Colvin813 F.3d 1326, 1331-32 (10th Cir. 201%)ne of these factors are

controlling; not all of them apply to every easind an ALJ need not expressly discuss each
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factor in his or her decisioQldham v. Astrue509 F.3d 1254, 1258 (10th Cir. 2007). However,
“the record must reflect that the Acdnsiderecevery factor in the weight calculation.”
Andersen v. Astryg19 Fed. App’x 712, 718-19 (10th Cir. 20 (phasisn original). Finally,
just as when an ALJ determines whether t@ @ treating provider'spinion controlling weight,
the ALJ must provide legitimate, specific reasons for the relative weight asdigimggey 373
F.3d at 1119.

As noted above, Dr. Clemens opined that Mairhead'’s physial limitations would
restrict her ability to sit, and, walk, lift, twist, climb, stoomgrouch, squat, handle, manipulate,
and reach and that she would need four todivecheduled daily breaks, would be off task for
25% or more of the time, and would be abgentnore than four days each month. The ALJ
gave these opinions little weight stating,

[T]he sit/stand/walk restrictions and the number of expected absences provided

are not supported by objective medical evide, or by examples of the claimant's

activities found in tk record, such as climbing ladders and moving mattresses.

[18F, 25F, Hearing Testimony] Dr. Clemens's treatment notes and physical

examinations do not provide support foe gxtremely restrictive limitations he

provided, and conflict with his most recent notes showing she has adequate pain
control. [18F, 25F, 23% Furthermore, the claimant admitted at the hearing that

she filled out the disability opinion forms with Dr. Clemens, which further

detracts from their weight, as they appiabe based on the claimant's subjective
complaints, not objective medicavidence. [Hearing Testimony]

The Court first notes that this explanatmrerlooks the obligationf the ALJ to first
determine whether Dr. Clemens’ opinions werttleal to controlling weght before assigning it
a relative weight. It appears that the ALJ simply jumped to the assessment of relative weight.
Doing so constitutes legal err@ee Krauser v. Astrué38 F.3d 1324, 1330-31 (10th Cir. 2011).

But if the reasons articulatdxyy the ALJ would be sufficierfor a determination that Dr.

118F and 25F are copies of Dr. ClemeRkysical Medical Source Statement.
223F consists of the records of treatment Mairhead received from Dr. Clemens from
October 7, 2013 to March 24, 2014.



Clemens’ opinions should not be given controlimgight, then the erras harmless. Thus, the
Court considers whether the reas given by the ALJ are sufficiefor the determination that
Dr. Clemens’ opinions are nottifed to controlling weight.

The first consideration in determining whethe give Dr. Clemensbpinions controlling
weight is whether they are well supportadmedically acceptable clinical and laboratory
diagnostic techniques. There is no discussidherDecision as to thisctor, and the Court
cannot meaningfully review it.

However, if the Dr. Clemens’ opinions are wonhsistent with the substantial evidence in
the record — the second factor in the controllinggiveanalysis — then they are not entitled to
controlling weight, even if thegire supported by medically accdpgéaclinical and laboratory
diagnostic techniques. With regamdwhether a treatinghysician’s opinion is inconsistent with
the substantial evidence in the record, the AL3trepecifically identify “those portions of the
record with which [the treating physicighopinion was allegedly inconsistenSke Krauser v.
Astrue 638 F.3d 1324, 1331 (10th Cir. 2011). As nabdve, the ALJ gave five reasdmns find
that Dr. Clemens’ opinions aret supportable: (1) there is nbjective medical evidence to
support them; (2) Ms. Muirhead was “climbing lagsland moving mattressg (3) they are not
supported by Dr. Clemens’ treatmanotes and physical examiiwans of Ms. Muirhead; (4) Ms.
Muirhead’s medications provide her with gdate pain control; and (5) Ms. Muirhead was

present a the time the form was completed by Dr. Clemens.

3n her briefing, Ms. Muirhead does not aess all of the reasons the ALJ gave for
assigning Dr. Clemens’ opiniorttle weight, focusing only thALJ’s concern that she was
present when Dr. Clemens filled out the Med8alrce Statement. However, inasmuch as the
ALJ committed legal error by failing to use the controlling weight analysis as to Dr. Clemens
opinions, the Court is compelléd address the error complgteesven though Ms. Muirhead
addressed the issue incompletely.



The ALJ’s statements that Dr. Clemens’rapns are not suppodeby objective medical
evidence and are not supported by Dr. Clemieatment notes and physical examination are
vague and conclusory. The Decision does rattifly any such objective evidence or specify
what treatment notes are inconsistent with Den@ns’ opinions. This is insufficient to satisfy
the ALJ’s obligation to specifically identify the gimms of the record thatre inconsistent with
the opinions.

Regarding the ALJ’s statement that Ms. Nhgiad has been climbing ladders and moving
mattresses, Ms. Muirhead'’s hearing testimonylardmedical records reftt that she climbed a
ladder one time, not multiple times. R. 79, 48789 fell from the sixth rung, was injured, and
aggravated her already exiggineck and back conditions. The record also shows that she
moved a mattress one time, matltiple times, was injured, and suffered back spasms for
approximately three weeks. R. 73, 659, 669-72. The ALJ’s statement suggests that Ms.
Muirhead’s past behavior is indicative of a continuing ability to climb ladders and move
mattresses when the evidence suggests predtisebpposite conclusion. Therefore, this does
not constitute inconsistence withbstiantial evidencef record.

Further, whether Ms. Muirhead’s medicatigurevide her with pain control does not
necessarily support a finding that Dr. Clesiespinions are not supported by substantial
evidence in the record. In treatment notes desuayiMs. Muirhead’s paigontrol as adequate,
Dr. Clemens also notes that she had pain &etv2 and 4 on a scale of 1 to 10, had worsening
pain in her spine, and lifting, looking down, lopgiup, turning to the left, twisting, extension,
flexing, carrying, going from sit tetand, sitting, and standing aljgravated her neck and back
conditions. 652-53, 658-59, 665-66. fiether observed that shechimited ambulation and an

irregular gait. R. 653, 661, 666. This evidence teadsipport Dr. Clemens’ opinions rather than



contradict them, and the Decision fails to addresduh contents of the treatment notes at issue.
An ALJ cannot cherry-pick evidence in supporhf decision to deny benefits while failing to
discuss contrary evidence, especially whendbntrary evidence is contained in the same
documentation as the supporting evider8ae Frantz v. Astry®09 F.3d 1299, 1302 (10th Cir.
2007) (quotingClifton v. Chater 79 F.3d 1007, 1009-10 (10th Cir. 1996)).

Finally, simply because a claimant mayéd&een present when her treating physician
fills out a Medical Source Statement does notetate with whether the statement is supported
by substantial evidence. It is possible that theestent is incorporates subjective complaints of
the claimant, but if those subjective complaigts in harmony with objective medical evidence,
there is no basis to rejecktlreating physician’s opinion. Howeayé the treating physician’s
opinions are based on the claimant’s subjeatoraplaints that are nsupported by objective
medical evidence, it is the ALJ’s responsibilityidentify specific evidence contradicting the
opinion. In this matter, the ALJ did not identdyy evidence that caidicts Dr. Clemens’
opinions, which prevents meaningful review.

As illustrated, the ALJ’s reasons for assigniltidel weight to Dr. Clemens’ opinions are
insufficient to demonstrate appditon of the legal standarthat governs evaluation of the
opinion of a treating physician. ika&e to demonstrate application of the correct legal standard
constitutes legal error, requirimgversal and remand. Inasmuch as it has determined that this
matter must be reversed and remanded, thet@ead not address Ms. Muirhead’s remaining

argumentSeeMadrid v. Barnhart 447 F.3d 788, 792 (10th Cir. 2006).
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CONCLUSION
For the foregoing reasons, the Commissioner’s decisiBEVSEERSED and this matter
is REMANDED to the ALJ for further proceedings. @IClerk shall enter a judgment in this
matter.
Dated this 14th day of December, 2017

BY THE COURT:

Marcia S. Krieger
United States District Court
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