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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Magistrate Judge Kathleen M. Tafoya
Civil Action No. 16—cv—02019-KMT
RONALD DEAN ROHRER,
Plaintiff,
V.

CAROLYN COLVIN, COMMISSIONER OF SOCIAL SECURITY,

Defendant.

ORDER

This matter comes before the court on revadihe Commissioner’denial of Plaintiff
Ronald Dean Rohrer’s appliban for Supplemental&urity Income (“SSI”pursuant to Title
XVI of the Social Security Aic(the “Act”). Jurisdiction igoroper under 42 U.S.C. 8§ 405(g).
Plaintiff filed his opening brief on Novereb 20, 2016 (Doc. Nd.4 [“Opening Br."]),
Defendant filed her Response Brief on Decen®he@016 (Doc. No. 16 [“Resp.”]), and Plaintiff
filed his Reply Brief on Decemb@s, 2016 (Doc. No. 16 [‘Reply”]).

FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff applied for SSI in December 2014eging disability due to back and neck
problems and gout.SgeeDoc. No. 10, Social Security Administrative Record [*AR”] at 16, 156-
61, 178.) The Commissioner denied the applicatitch.af 83-86.) Following the denial,
Plaintiff requested and recetva hearing by an Administraé Law Judge (“ALJ"). Id. at 32-

60.) After the hearing, the ALJ determined Riffinvas not disabled within the meaning of the
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Act. (Id. at 16-27.) The Appeals Council subsequedégied Plaintiff sequest for reviewid.
at 1-4), making the ALJ’s decision the firtdcision of the Commissioner for purposes of
judicial review. See20 C.F.R. 88 404.981, 422.210(a). Pi#itimely sought review by the
Court.
STANDARD OF REVIEW

A person is disabled within the meaning of Bocial Security Aabnly if his physical
and/or mental impairments preclude him frperforming both his previous work and any other
“substantial gainful work which ésts in the national economy42 U.S.C. § 423(d)(2). “When
a claimant has one or more severe impaitsidre Social Security [Act] requires the
[Commissioner] to consider the combined effeicthe impairments in making a disability
determination.”Campbell v. Bower822 F.2d 1518, 1521 (10th Cir. 1987) (citing 42 U.S.C. §
423(d)(2)(C)). However, the mere existenca gkvere impairment or combination of
impairments does not require a finding that afiviidual is disabled within the meaning of the
Social Security Act. To be shbling, the claimant’'sondition must be so functionally limiting
as to preclude any substantial gainful activity for at least twelve consecutive mBathKelley
v. Chater 62 F.3d 335, 338 (10th Cir. 1995).

The Commissioner has established a-ftep sequential evaluation process for

determining whether a claimant is disabled:

1. The ALJ must first ascertain whetliee claimant is engaged in substantial
gainful activity. A claimant who is workg is not disabled regardless of the
medical findings.

2. The ALJ must then determine whether the claimed impairment is “severe.” A
“severe impairment” must significantlynlit the claimant's physical or mental
ability to do basic work activities.

3. The ALJ must then determine if thepairment meets or equals in severity
certain impairments describedAppendix 1 of the regulations.
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4. If the claimant’s impairment does noéeb or equal a listed impairment, the ALJ
must determine whether the claimant panform his past work despite any
limitations.

5. If the claimant does not have the residuactional capacity to perform his past
work, the ALJ must decide whether ttlaimant can perform any other gainful
and substantial work in the economy. Tietermination is made on the basis of
the claimant’s age, education, work esipace, and residual functional capacity.

20 C.F.R. 8 404.1520(a)(4)(i)-(vbee also Williams v. BoweB¥4 F.2d 748, 750-52 (10th Cir.
1988). The claimant has the initial burden of lelsthing a disability in the first four steps of
this analysis.Bowen v. Yuckerd82 U.S. 137, 146 n.5 (1987). The burden then shifts to the
Commissioner to show that the claimant is cégpabperforming work in the national economy.
Id. A finding that the claimant idisabled or not disabled at apgint in the five-step review is
conclusive and terminates the analysissias v. Sec’y of Health & Human Servic@33 F.2d
799, 801 (10th Cir. 1991).

Review of the Commissioner’s disabilityalgon is limited to determining whether the

ALJ applied the correct legal standard ancethiler the decision is supported by substantial
evidence.Hamilton v. Sec’y of Health and Human Ser96.1 F.2d 1495, 1497-98 (10th Cir.
1992);Brown v. Sullivan912 F.2d 1194, 1196 (10th Cir. 199@ubstantial evidence is
evidence a reasonable mind would accetdesjuate to support a conclusidrown 912 F.2d
at 1196. It requires more than a scintilla kests than a prepondexa of the evidence.
Hedstrom v. Sullivan783 F. Supp. 553, 556 (D. Colo. 1992). ‘@amce is not subential if it is
overwhelmed by other evidence in the melcor constitutes mere conclusionviusgrave v.
Sullivan 966 F.2d 1371, 1374 (10th Cir. 1992). Furthiéthe ALJ failed to apply the correct

legal test, there is a ground feversal apart from a lack of substantial evidend@admpson v.

Sullivan 987 F.2d 1482, 1487 (10th Cir. 1993). The ttmmeticulously examine[s] the record



as a whole, including anything thagy undercut or detract frotine ALJ’s findings in order to
determine if the substantiality test has been métdll v. Astrue561 F.3d 1048, 1052 (10th Cir.
2009) (citations omitted). However, the court may not reweigh the evidence or substitute its
discretion for that of the Commissionefrhompson987 F.2d at 1487.

The court may not affirm an ALJ’s decision based post-hocrationale supplied in an
appellate brief, since doing so would “usurp eBakfunctions committed in the first instance to
the administrative processAllen v. Barnhart 357 F.3d 1140, 1142 (10th Cir.2004). Although
the Tenth Circuit has applied tdectrine of harmless error in admstrative appeals, it is only
appropriate where “no reasonahl#ministrative factfinder, followig the correct analysis, could
have resolved the factuadatter in any other way.1d. at 1145.

ANALYSIS

Plaintiff argues the ALJ improplg assessed his credibility inolation of Social Security
Ruling 96-7p. (Opening Br. at 9-14.) “Credibildeterminations are peculiarly the province of
the finder of fact, and [the court] will napset such determinations when supported by
substantial evidence.Wilson v. Astrug602 F.3d 1136, 1144 (10th Cir.2010) (internal quotation
marks omitted); see alshite v. Barnhart287 F.3d 903, 909 (Y0Cir. 2002). “Nevertheless an
ALJ’s adverse credibility finding ‘should beoslely and affirmatively linked to substantial
evidence and not just a conclusiarthe guise of findings.” "Mendez v. Colvinb88 F. App’x
776, 779 (10th Cir. 2014) (quotiilson 602 F.3d at 1144).

The ALJ is not required to set forth a failmstic factor-by-factorecitation of the
evidence, but must only set forth the specificlermce he relied on in evaluating Plaintiff’s

testimony. See Qualls v. Apfe06 F.3d 1368, 1372 (10th Cir. 2000herefore, as long as the



ALJ links her credibility assessment to spea#iedence in the record, her determination is
entitled to substantial deferencé/hite 28 F.3d at 91Gsee also Qualls206 F.3d at 1372,
Casias v. Sec. of Health & Human Ser@83 F.2d 799, 801 (10th Cir. 1991) (“We defer to the
ALJ as trier of fact, thendividual optimally positioned tobserve and assess witness
credibility.”).

An ALJ’s decision “must contain speicifreasons for thénding on credibility,
supported by the evidence in theeascord, and must be suffictnspecific to make clear to
the individual and to any subguent reviewers the weigthte adjudicator gave to the
individual's statements and the reasongifiat weight.” SSR 96—7p, 1996 WL 374186, at *4
(July 2, 1996)see also Jimison ex rel. Sims v. Colgh3 F. App’x 789, 795 (10th Cir. 2013)
(table decision). However,¢hALJ “is not required to ‘ideiffy] any specific incredible
statements,’ so long as the ALJ ‘indicat[es] to wdrdent [s]he credited va [the claimant] said
when determining the limiting effeof [the claimant’s] symptoms.’ ‘Bales v. Colvin576 F.
App’x 792, 800 (10th Cir. 2014) (quotin{eyes—Zachary v. Astru695 F.3d 1165, 1170 (10th
Cir. 2012)) (modifications in original). “[@mmon sense, not technical perfection, is our
guide.” Keyes—Zachary695 F.3d at 1167.

The ALJ began her credibility determinatioy reciting boilerplate laguage stating that
full consideration had been given to the pldiistisubjective complaints in accordance with the
factors set forth in 20 C.F.R. 88 404.1529 and 416.929; SSR 96—7py@ad. Bowen834
F.2d 161, 165 (10th Cir. 1987). (AR at 20-2The ALJ recited the following additional
boilerplate language:

After careful consideration of the evidence, the undersigned finds that the
claimant’s medically determinable impaients could reasonably be expected to
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cause some of the alleged symptoms. However, the claimant’s statements

concerning the intensity, persistence and limiting effects of these symptoms are

not entirely credible for the reass explained in this decision.

(AR at 21.)

Plaintiff contends that the ALJ erred byngsthe boilerplate language and by failing to
explain what evidence she relied on to make hestibility determination. (Opening Br. at 11.)
The Tenth Circuit has made it clear that “usswth boilerplate is problematic only when it
appears ‘in the absence ofmare thorough analysis.” Keyes—Zachary695 F.3d at 1170
(quotingHardman v. Barnhart362 F.3d 676, 679 (Y0Cir. 2004)). However, later in her
decision, the ALJ gave specifioclegitimate reasons, citing references to the record, for her
determination that Plaintiff's testimony was éetil to less than full weight. (AR at 23.)

The ALJ noted that Plaintiff had not beemmpliant with treatment recommendations
regarding physical therapyld() The ALJ also noted that there was no recommendation by
Plaintiff's treating physiciathat Plaintiff use a cane other assistive deviceld() Rather, the
ALJ noted that Dr. Mars concluded that thaipliff does not need an assistive devidel.) (

The ALJ also noted that Plaintiff had baemcompliant with his medications and had a
history of ongoing substance abukk at 23-24.) The ALJ reported tipdaintiff testified that he
had last used methamphetamines four monthgdd#fe hearing, despite evidence in the record
showing he reported that he “did meth” in early-December 2015, about six weeks before the
hearing. [d. at 24.)

However, the ALJ bases her credibility deteration, in part, on the disability evaluation

of Dr. John Mars, an orthopedist whaaexined the plaintiff in May 2015.1d.) The ALJ noted

that Dr. Mars “observed positive Waddell's testing for superficial paralumbar muscle tenderness,



pain with axial loading, and pain witbhrso rotation, no spasm or scoliosisltl.Y The ALJ then
stated that “[p]ositive Waddell’s testseanonphysiologic findings and are evidence of
malingering, which reflects negatively on the doddy of the claimant’s statements.'1d()

“Waddell['s] signs are indicationsdha patient has nonorganic paiwWall v. Astrue
561 F.3d 1048, 1956 n.10 (10th Cir. 2009). “They are tsé@tkntify patients who may require
detailed psychological assessment” and “[t]loemore Waddell signs are deemed clinically
significant.” Id. Waddell signs do not necessarily estdiolisat a person is malingering; instead,
“[t]hey are used to identify patients who may require detgahological assessmenid.

“An ALJ ruling based upon a finding of two tewer Waddell's signs is not supported by
substantial evidence.Kirby v. Astruge 568 F. Supp. 2d 1225, 1234 (D. Colo. 2008) (citing
Reinertson v. Barnharl27 F. App’x 285, 289 (9th Cir. 2005). “Likewise, an ALJ ruling based
on medical evidence that does not indicate how many positive Waddell's signs a claimant
demonstrates is not supported by substantial evidende(titing Wick v. Barnhart173 F.

App’x 597, 598-99 (9th Cir. 2006). Here, there ismdication in the record that the Waddell's
sign noted by Dr. Mars vgaanything more than an isolatediaent. “Isolated positive tests are
ignored.” See Reinertsori27 F. App’x at 289. Moreover, Dvars does not indicate how
many of the five Waddell's signs showed positive. (AR at 451.)

The ALJ erred in her reliance on the preseaf positive Waddell’s signs to support her
determination that the plaintiff was not crddib Accordingly, the case must be remanded.
Moreover, the court need nach Plaintiff's remaining guments because they may be
affected by the ALJ’s treatment of the case on rem&we Robinson. Barnhart 366 F.3d

1078, 1085 (19 Cir. 2004).



Accordingly, it is

ORDERED that the Commissioner’s decisiorREVERSED and this case is
REMANDED to the Commissioner for rehearing in ac@rce with this Order. It is further

ORDERED that Plaintiff is awarded costs pursuant to Fed.R.Civ.P. 54(d)(1) and
D.C.COLO.LCivR 54.1.

Dated this 2% day of September, 2017.

BY THE COURT:

Kathleen M Tafoya
TUnited States Magistrate Judge



