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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No. 16€v-02036RBJNYW

ELIZABETH B., a minor, by and through her parents and next friends, DONALD B. and
AILEEN B.,

Plaintiff,
V.
EL PASO COUNTY SCHOOL DISTRICT 11,

Defendant.

ORDER

Donald B. (Mr. B.”) and Aileen B.(Ms. B."), are the parents of Elizabeth BL{Zzie").
Lizzie wassix years old at the time of the hearing, andrhakiple medical diagnoses including
epilepsy, significant seizure activity and autism spectrum disorder. In y&#Qi& Rrents
placedLizzie at the Alpine Autism CentetAlpine”), a nonprofit organization specializing in
the care and education of imluals with autism. R6541! In this action, Brents seek
reimbursement for the costs of Lizzie’s placement at Alpine, claiming that &lGtasty
School District 11the “District’) failed to develop an individualized education plate@’) for
the 215-2016 school year that would provide their daughter with a free and appropriate public
education (FAPE’) as required by the Individuals with DisabilitiesEducation Act (IDEA™).
Parents received a due process hearing as required by theb€&&#® Administrative

Law Judge Keith Kirchubel of the Colorado Office of Administrative Cous.J"). The ALJ

! Citations to the Record using the shorthand “R.” refer to the Record obtbea@o Office of
Administrative Courts Case No. EA 2015-0033 fileith the derk’s office at ECF No. 23.
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found thatthe DistrictwasprovidingLizzie with aFAPE, and that Brents’ alternative private
placement did not providazzie with an educabn in the least restrictive environmeag
required by statute. R. 146Zhe parties agrethatthe Parents’ appeal can be resolved based on
the evidence in the administrative recardl the briefing.SeeECF No. 20, {1 11(b). The
briefing in this case includeke Rarents’ opening brief, the District’'s response briefet’'s
reply brief, District’s sureply brief,Parents’ swsur reply briefand several filings on
supplemental authorities. ECF Nos. 33, 38, 41, 46, 47A&2r a careful review of the
administrative record and the parties’ arguments, the ALJ’s decisfidFRRRMED.

l. BACKGROUND

In a review of an administrative decision underlEA, the district court considers the
ALJ’s findings offactto beprima faciecorrect. Garcia v. Bd. of Educ. of Albuquerque Pub.
Sch, 520 F.3d 1116, 1125 (10th Cir. 2008) (citBd. of Educ. v. Rowley58 U.S. 176, 206
(1982)). After reviewing the administrative record, especiallyttaascript of the administrative
hearing, Ifind no reason to disagree with any of the factual findings outlined by thatAR.J
1442-56.1 incorporate these factuthdings fully and will summarizekey points here.

Lizzie is a child thaexperiences significant seizuaetivity, epilepsy and autism
spectrum disorder. She has undergone numerous brain surgeries, including one surgery to plac
126 electrodes on the surface of her brain to track her seizbrels unfortunately involved
major postsurgical complicationsR. 2503, 258082, 2586.izzie experiences seizures of
different types, some that are obvious to the untrained eye and others termed “sbizemes,
which are more difficult to detect and marked by her eyes becoming fixediiog tck. R.
1442. Lizie also experiences language delays, impaired impulse control markeehiyytsitio

“elope” or run away without notice, and trouble with fine motor activity, requiringtasse



with things like dressing and bathing. R. 1442l parties agree thdtizzieis a child with a
disability in need of special education services. R. 1442

Lizzie was born in New York, where she was enrolled in a preschool program receiving
special education services featuringree-on-onenstructional aide qualified iApplied
Behavia Analysis ("ABA”) methodology. R. 2529. ABA methodology is a wellfarded form
of treatment for children with autism that focuses on teaching behaviors opegit
conditioning, or teaching using a stimulus, a response and a reamf@ict. SeeR. 2466—67,
2589. A Board Certified Behavior AnalysisBCBA”) is a professional whbas received a
master’s degree and undergone additional training to become a behaviar. dRaB801. A
BCaBA is a behavior analysist one step belowCBR at the bachelor’s level of certification.
R. 2602, 2683.

In New York, Lizziewas in a classroomf six children with autism and was integrated
with up totwelve childrenat recess or break timesome of whom were neurotypical. R. 2530.
Thefamily moved to Colorado from New York in January 2014 solitzatie could access
alternative therapy options. R. 1443. Once in Colorkidaje attendegreschool at Scott
Elementary Schodbr the 2013—-2014 school year. R. 2530-38hefamily moved within
Colorado, and Lizzie attend@deschool fothe 2014—-2015 school yearr Madison Elementary
School. R. 2530. In both schoalse was placed in an integrated class of six¢aégents with
one teacher and two aides for the room. 3302

In the fall 2014Lizzie began experiencing complications from the electrode surgery
which necessitated another surgeryctober 2014 Thisresultedin her absence frorthe entire
second quarter of the school year. R. 2586. Beginning in MarchlL2£/i& attendedAlpine for

half-days in the morning under a Medicaid program waiver. R. 2949, 3128. In this program she



worked on language acquisition and behaviors using ABA methodology in a highly stductur
learning environment. R. 1442 BCaBA therapistthat worked with_izzie at Alping Cara
Krzemien,testified thathis structured environment helped Lizzie manage harmful behaviors
such as noncompliance, self-injurious behaviors, “chinning,” which involves applyingigress
with her chin to ofects, and sel§timulating behaviorer “stimming”. R. 2707.Self

stimulating behaviors are repetitive actions such as creating and tbexati@g piles of objects
that can result from her desire to avoid a task. R. 1Adthough Lizzie engages these
behaviors when left alone, providers are able to interrupt such behaviors and tériredtack
onto task. R. 2709.

Parents voiced concerns olérzie’'s placement in a regular education classroom
without a one-on-one aid, and in July 2015 the parties reached a written settleniemges
issues with the Student’s preschool enrollment. Because this settlement irechetiase of all
claims arisingprior to July 31, 2015, the scope of issues in the hearing lefAd_J were
limited to events after July 2015. R. 144thesettlementagreemenprovided that.izzie would
spend each afternoat the District’'s Teacher Training Lab Twain Elementary Scho@iLab”)
for the first quarter of the 2015-2016 schoolryeBheLab is a training facility where District
staff learn ABA principles from a qualified instructor while the curriculum iagpédelivered to
students. R. 2611-1%negoal of the Lab is to provide intensive instruction for and
assessments of a tthio develop a program that can be implemented when the child returns to
her neighborhood school. A concurrent goal is to imptbgeability of District staff to serve the
needs of students with autism in the neighborhood school. R. 2612. Typichilg will
complete a quarter at the Lab, then return to a continuum robarmeighborhood school that

duplicates what was done in the Lab with the supervision of a BCBA assigned thtiwlt &.



Lizzie attended the Lab beginning in fall 2015 aif-days. Lizzie continued to attend
Alpine thereaftein the mornings (though this was not provided for in the IEP or funded by the
District) and attended the Lab in the afternoon. R. 2492, 3128. The Lab provided one adult to
one student support, and often ttweene supportfor Lizzie. R. 2923. In the program she
worked with an educational assistamtraining, a special education teachard at timesn
occupational, physical or speelagmguage therapist. R612-18, 1443Because the Lab ih
intended to be a permanent placement for students, the parties plannedifplieRR-meetings
to determine Lizzie’s placement after the first quarfer1896.

TheDistrict andParents haé follow-up IEP meeting on August 17, 2015. R. 18%6e
August 2015 IEP specified thhitzzie would return toa regular early childhood progrdor at
least 10 hours per week and receive the majority of special eduaataelated services in
some other location, whidbistrict staffindicated wouldbe a “©ntinuum classroom.” R. 1907,
2618, 2628. The August 2015 IEP also set the next IEP meeting to occur on or before October
19, 2015 so that the parties couddolvelLizzie's placement for remainder of the 26PD16
school year. Before the October 2015 IEP could take place, howeyepecial educator who
had been working withizzie at the Lab resignedR. 3002. The District offered to extend
Lizzie’s stay in thd_ab for another quarter so thateplacementeacher could train with her, but
the educator’s resignation meant thatzie would have to attend Madison Elementtoya
period of eight days. R. 2112-13, 2540. After an unsuccessful meeting with the District to
address alternative optiortbe Parents filed a due process complainDotober 7, 2015. R.
1938. On October 19, 2015 the parties signedragbsettiementagreemento resolve the due
process complaint. R. 194Dhe partial settlementagreement mandated thakzie attend the

Lab through December 18, 2015 with a newcggdeeducatoiin-training. 1d.



On December 3, 2015Rents filed a notice of intent to unilatergb\acelLizzie at Alpine
full-time startinglanuary 4, 2016. R. 654.he notice also indicatetiatParents would seek
reimbursement from the District for private placement of LizZa December 14, 2015 another
IEP meetingvas held This wasattended byarents, their advocat&ystalMorgan an attorney
for the District Alpine staf Sandra Ruvulcaband Cara Krzemierand a number of District
employeesmany of whom worked directly with Lizzia special education facilitator, a school
psychologist, a speech language pathologist and teacher at the Lab, an éssistilegy
coordinator, an occupational therapist, a physical therapist, a BCBA behavioltaohs
school nurse, a speech language patholagidadison, and the Madison principdR. 1917.

The IEP team considered the reports of Dr. Edmundson, who treated Lizzie andtadediais
Vinelandlll assessmenDr. Rachel Toplis, who conducted the independent psychological
assessmenand Lizzie's private physical and occupational therapists.

The December 2015 IBRat emerged from this meetispgecified that

Elizabeth will be provided constant adult supervision for safety, personal care,

communication, eating, and redirection acrossehool settings. Elizabeth will

receive direct Special Education services to work orapaslemic skills. Services

will include strategies and techuigs consistent with those demonstrated at the

Twain Training Lab including, but not limited to consistent reinforcement,

first/then strategies, visual prompts, and errorless teaching strategrest dnd

Indirect schocbased occupationdherapyservies for fine motor skills related

manipulation of classroom tools and materials. Indirect [physical therapy]

consultation. Consistent access to assistive technology. Direct and ingkec s

language services in a small group or one on one setting.

R. 1927. It provided for Lizzie to have at least fifteen hours of special educatimeseer
week,four hours with a speech language pathologist per month, a half hour of physiga} thera
per month, a half hour of occupatatherapy per month, andds than forty percent of her time

in the general education classroom. R. 1927. It did not provide for extended school year

services.At this meetingParents requested a ena-one educational assistant for Lizzi€hey



also advocated fan increase in time for occupational therapy, physical therapy, stezapy
and special education serviceBhey wanted the inclusion of extended school year services and
for ABA methodology tde listed specifically on the IERR. 1936, 2972. In the alternative,
they requested placement at Alpine, wheaeents felt that Lizzie was benefittifigm the one-
on-oneinstructionand ABA methodology. R. 1936, 2965, 2970.

Unhappy with the December 2015 IERyéntsfiled an ameded due process complaint
in late December 2019.izzie began attending Alpine full-time in January 2016.

The ALJ summarized the disputed issues for the hearing as follows:

1. Whetherthe Districtcommitted procedural violations in developinglBR during

August and December, 201&P team meetings by precluding meaningfyplut from

student’s parents and/or by predeterminingdtkrcational program and placement,

including the areas of adaptive physical education and extended school yeasservic

prior tothe IEP process;

2. Whetherthe Districtfailed to appropriately measure the studepttgress in the areas of
behaviors and cognition in implementing the August, 2015 IEP;

3. Whetherthe studenhas received fiee appropriate public education (“FAPES
evidenced by her substantive progress on goals and objectives present in the August
2015 IEP; and
4. Whetherthe Districtis unable to provide the studemith a FAPE going forward such
that the Districis responsible for reimbursement of tuition atickeo direct expenses of
private school.
R. 1441. After a fourday evidentiary hearing, the ALJ found that the Parents had a meaningful
opportunity to participate in the IEP process during the August and Decemligmgsi¢ieat the
District’s inability tomeasurd.izzie’s behavior and cognition did not constitute a procedural
violation or a failure to provide her with a FAPHRat Lizziewas making substantive progress on
the goals set forth in the August IEdhd that the December IEP affordedzie a FAPE such

that the Parents were not entitled to reimbursement for the costs of AlgheeALJ concluded

that the December IEP was “reasonably calculated to confer some edudatioefdalon the



Student given the unique needs associated with herildisaly and that placement at Alpine
“did not conform to the requirement of special education being provided in the leastivestr
environment appropriate to the Student’s needs.” R. 1468.Parents seek review and reversal
of the ALJ’sdecision. ECF No. 1, 1 19 (citing 20 U.S.C. 8§ 1415(i)(2)(A))

I. STANDARD OF REVIEW

A. The Individuals with Disabilities in Education Act (IDEA)

One of the primary purposes of the IDEA is “to ensure that all children wabitiies
have available to them a frappropriate public education that emphasizes special education and
related services designed to meet their unique needs and prepare them foedurtagon,
employment, and independent living.” 20 U.S.C. 8 1400(d)(1)(A). States receivind federa
funding for education must provide a “free appropriate public education,” or FAPE, to al
children with disabilitiesesiding in thetatte 20 U.S.C. § 1412(a)(1). A “FAPE comprises
‘special education and related servieeboth ‘instruction’ tailored to meet child’s ‘unique
needs’ and sufficient ‘supportive services’ to permit the child to benefit fronmteuction.”

Fry v. Napoleon Cmty. Sch4.37 S. Ct. 743, 748-49 (2017) (quoting 20 U.S.C. 88 1401(9),
(26), (29)).

The primary mechanism for delivering a FAPE to a child is the “individuhkziication
program,” or IEP. 20 U.S.C. § 1401(14Yhe IEP is a written statement that sets forth the
child’s present performance level, goals and objectives, specific setvatesilt enable the
child to meet those goals, and evaluation criteria and procedures to determine whethedthe chil
has met the goals.Ass'n for Cmty. Living in Colorado v. Rom@82 F.2d 1040, 1043 (10th Cir.
1993). A child’s IEP is crafted by his or her “IBRam”- a group of school officials, teachers,

and parentsFry, 137 S. Ct. at 749. IEPs must be reviewed at least annually and revised as



appropriate. 20 U.S.C. § 1414(d)(4).

A FAPE has two components. First, the State must comply with the procedurethset fo
in the IDEA. “These procedures emphasize collaboration among parents and educators and
require careful consideration of the child’s individual circumstanceadrew F. ex rel. Joseph
F. v. Douglas Cty. Sch. Dist. REEndrew F), 137 S. Ct. 988, 994 (2017) (citing 20 U.S.C. §
1414). Second, the State must meet its substantive obligation under the IDEA ing 6&er
IEP reasonably calculated to enable a child to make progress approprigit¢ @f the child’s
circumstances.’ld. at 999. For a child fully integrated in the regular classroom, an IEP should
be “reasonably calculated to enable the child to achieve passing marks and achrargrade
to grade.” Id. (quotingRowley 458 U.S. at 203-04). For a child not fully integrated in the
regular classroom, an IEP “must be appropriately ambitious in lighteof ¢ircumstances, just
as advancement from grade to grade is appropriately ambitious for most childremagular
classroom.”ld. at 1000. Although these are “general standard[s], not a fornndlafie IDEA
contemplates that an appropriate education will demand aitftactsive exercise . . . informed
not only by the expertise of school officials, but also by the input of the child’s parent
guardians, id. at 999. However, the goal of a court reviewing an IEP is to determine whether it
is reasonable, not whether it is ideld. at 999-1000.

If a child’s parents and school cannot agreeroie®, the IDEA establishes formal
procedures for resolving the disagreeme3ee20 U.S.C. § 1415Parentsnay file adue
processomplaint with their local educational agertoychallenge the school district’s provision
of a FAPE based omprocedural or substantive violation of the IDEW. § 1415(b)(6). If the
parties’disagreement continues after a meeting or mediation, the educational agehatsan

due process hearing before an impartial hearing offiberreceivesvidence andetermines



whether the childhas received a FARHd. § 1415(f)(3) Parents who remain dissatisfied with
the outcome of the hearing may appeal the decision further by filing a coniplsiate or
federal court.ld. 8 1415(i)(2)(A). Parents are entitled to reimbursement for a private
educational placemennder the IDEA( it is determined that: 1) the IEP calling for placement
in a public school is not appropriate and 2) the private placement is approfchtel Comm.
Of Burlington v. Dept. of Educ471 U.S. 359, 370 (1985).

B. De Novo Review

“The IDEA sets u@ unique standard for a federal court's review of the administrative
due process hearirigL.B. ex rel. K.B. v. Nebo Sch. Djs379 F.3d 966, 973 (10th Cir. 2004)
(citing 20 U.S.C. § 1415(i)(2))IDEA requires the district court to engage in a “moditied
novoreview,” independently reviewing the evidence in the administrative recontaoking a
decision by a preponderance of the eviderMarray v. Montrose Cty. Sch. Dist. RE; 51 F.3d
921, 927 (10th Cir. 1995). Though treview isde novothe Supreme Court has held that a
district court must give “due weight” to the administrative proceedings andleoifectual
findings to be prima faciecorrect.” Garcia v. Bd. of Educ. of Albuquerque Pub. S6B0 F.3d
1116, 1125 (10th Cir. 2008) (citirBd. of Educ. v. Rowley58 U.S. 176, 206 (1982)).

C. Substantive Requirements

Thepatrties dispute the consequences of the Supreme Court’s deciBiodraw F. ex
rel. Joseph F. v. Douglas Cty. Sch. Dist. Rietidrew F), 137 S.Ct. 988 (2017), a decision
published after the hearing and the ALJ’s decisindrew F.announced anore demanding
standard than thgée minimisstandard used in this Circuit previouty determining whether a
student is receiving BAPE. In his decision, the ALJ relied upon a standard gleaned from

Rowley 458 U.S. at 200 (1982). In doing so, Kie) stated thaa FAPE “generates no
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additional requirement that the services so provided be sufficient to maxiroizetell’s
potential commensurate with the opportunity provided other chiltlmerschool district’s
obligation extends only so far as to provide a basic floor of educational opportunityingreis
specialized instruction and related services that are individually dddigrecord some
educational benefit.” R. 1457. Since the ALJ’s decision, the Supreme Coweveesed the
Tenth Circuit’'sde minimugormulation articulated iEndrew F. ex rel. Joseph F. v. Douglas
Cty. Sch. Dist. RE;I798 F.3d 1329, 2338 (10th Cir. 2015) as inconsistentRothley. The
Courthasclarified thatRowleydid not establish the substantive standard for FAPEitand
rejected the notion th&owleycreated a “some educational benefit” stand&muddrewF., 137
S.Ctat1000.

Insteadjt held that the IDEA “requires an educational program reasonably calculated to
enable a child to make progress appropriate in light of the child’s circumsfamte An
Individualized Education Program (IEP) for the child “must be appropriatelytiaonin light
of [her] circumstances, just as advancement from grade to grade is appropridigigus for
most children in the regular classroom. The goals difésr, but every child should have the
chance to meet challenging objectived:

The paties do not dispute that the Supreme Court’s decisi@mdrewF. hasretroactive
application See e.g.,Niz Robles vLynch 803 F.3d 1165, 1170-71 (10th Cir. 2015).
Accordingly, | must apply the FAPE standard un&edrew F.in determining whethethe
District has met its obligations under IDERarentontend that the ALJ’s decision should be
reversed because relied upon the wrong standard. ECF No. 41 at 6. Howelieggredhat
this alone requires reversdlowe no deference to th_J’s findings of law | review the ALJ’s

factual findings essentiallye novo andthe parties agree that this matter can be resolved through
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the evidence already contained in the administrative recedECF No. 20, T 11(b).
Therefore] can apply th&ndrew F.standardo the evidence in the administrative rectord
determine whether Lizzie’'s IEfrovides her a FAPE undeurrent law See, e.g., Matthews v.
Douglas Cty. Sch. Dist. RE 2018 WL 4790715, at *5 n.8 (D. Colo. Oct. 4, 2p{®ing the
same.
[I. ANALYSIS

The Parents raise four arguments on appAaltie ALJ’s decision that the December
2015 IEP is reasonably calculated to prouidezie with a FAPE is not supported by a
preponderance of the evidence) @pine is the least restrictive educational environment
appropriatdor Lizzie; (C) the District predetermined LizZgeplacement at Madisaprior to the
December 2015 IEP meetingnd (D the Parents are entitled to be reimbursed for the costs of
placingLizzie at Alpine. SeeECF No. 33 at 1124. | will address each in turn.

A. The December 2015 IEP

The ALJ found that thBecember 201¥EP was reasonably calculated to guarantee some
educationabenefit to Lizzie.With the benefit of the Supreme Court’s definition of FAPE in
Endrew F, | must determine whether this IEP was reasonably calculated to enabkethizzi
make progress appropriate in light of her circumstaidesParents argue that the IEP falls
short infour ways It does not(1) indicate that Lizzievill receive oneon-one instruction; (2)
indicate that Lizzie will receive ABA instruction; (3) require the District to penfa functional
behavioral assessment or behavior intervention plan; or (4) provide for extended senool y
services.The District counters that thecord demonstrates that e is nonetheless expected
to enable Lizzie to make significant progress.

TheDistrict highlights the testimony of a number of providers that have worked with

12



Lizzie. First, it points to the testimony #banOlds, a speech language pathologist and BCBA
who worked with Lizzie for two quarterat the Teacher Training Lab PrograR. 2533, 3253.
She testified about the many children with autism wittom she has worked afitkir successes
in taking the skills they leaed in the Laband building on therm their neighborhood schools.
R. 3250. Shalsotestified that compared to other students with autism or related disshders
has worked with at theab, Lizzie was o of her top performers in terms of her motivation to
learnandher minimal negative behaviors. R. 3254. In her time atale Lizzie made progress
on hereducational goals and social skills. R. 328%though Lizzie eloped (attempted to leave
the classroom) on two occasions, neither situation posed a safety risk to Rz&261-62.

The providers who treatddzzie at the Lab acknowledged that because Lizzie was attending
Alpine for a halfdayconcurretly, it is difficult to attribute whiclof Lizzie’s successesame

from the Lab and which from Alpine. Nonetheless, based on her work with Lizzie and her
experience educatinghildren with autism who have transitioned from the Lab to their
neighborhood schools, Ms. Oldgpected Lizzie to make significant progress on the objectives
in theDecembeltEP upon returning to Madison. R. 3281-82. Mosgpghedid not think that
Lizzie’s behavioral issues would impede her from progresduhg.

However,Ms. Olds qualified this opiniorstatng that Lizzieshould begin in a continuum
room and then transition to general education where she could have help from thet assista
teacher in the classroom on individualized tasks. R. 3R88d that Lizzie’'s IEPprovides for
such an accommodatiohe IEPstateghat Lizzie will spend less than forty percent of her time
in a general education classroom, leaving open the possibility that she could spenthenore ti
the continuum classroom to begimestimony fronDr. Colleen Cornwall, an expert in ABA

therapy who helped develop thab, established thdhe ratio of timan general versus special
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education can be adjusted for Lizzie's benefit, dvad in her experience, these ratiosaten
adjusted as students transition from the Lab to their neighborhood schools. R. 265ar- 56.
Nancy Homan, the lead special education facilitator in District 11, testified tHedcirg out
non-instructional time from the school week and taking into account the hours of special
services, Lizzie's IEP provides that at most she would be in a general educdgroamn for
11.09 hours, or 31.6 percent of the school week. R. 3143cl&ifeed that this provides a
ceiling, and that Lizzie would probably be in general education for less time than that to begin.
R. 3142. She testified thidtLizzie does noteact well tathe general education classroom, that
the school could place her in special education for the entirety of her time. On thieaidhd
Lizzie demonstrates that she is amenable to greater integration withypeaaiopeers, she can
spend more time in the general classroom. R. 3145. Dr. Homan testifiEERbaypically
provide a range of time to spend in regular versus special education instructiattise school
canadjust the student’s schedule based on the student’s reaction to each envirdchment.
Chad DeKam, a special education instructor who supfeathergrom the Labonce
theyreturn to their neighborhood schod$so testified about Lizzie’s transition from the Lab to
Madison under the IEP. R. 3332. Mr. DeKam testified that in his experience, students that
spend a quarter in the Lab generally succeed upon returning to their home schmapl Betti
3334. He describeldzzie’s behaviors at the Lab as milder than other studergsause Lizzie
is easily redirected back to task,did not believe that her negative behaviors would prevent her
from makingsignificantprogress under her IEP back at Madison. R. 3338, 3B4S.
testimaniesof theseproviders support a conclusitimton the whole, the District’'s IEP was
reasonably calculated to enable Lizzie to make progress appropriate focherstances.

Nonetheless, | will address each of the perceived shortcomings in the IEP in turn.
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1. Oneon-Oneand ABA Instruction.

The Parents first argubatthe December 2015 IEP does not provide Lizzie wiARE
because the IEP did not specifically indicate thatvati@ld receive one-on-one instruction
that special education services would be provided using ABA principles. ECF No. 33 at 13-16.
Mr. B. testified that a onen-one aide was important for Lizzie’'s safety in an educational setting.
He had concerns about Lizzie’s seizures and her tendencies to elope. He belieged it w
necessary to hawestaff member present to provide immediate attention should Lizzieahave
seizure or try to run awayR. 2904, 2907 He was also concernétht without an aide available
to redirect Lizziebackonto task she wouldengage in sel$timulating behaviorand disengage
from educational activities by piling objects, chinning or pinching herself. R. 20@as also
important to him that Lizzie teachers have been trained in ABA methodol@ggltheyprovide
instruction using these methods. R. 29H&wever, after reviewing the record, | agree with the
ALJ thatalthough the IEP did not mention these things specificaltlges commit the District
to these principles using other terms.

TheDecember 2015 IEP specifies th&dizabeth will be provided constant adult
supervision for safety, personal care, communication, eating, and redirectisaltsahool
settings.” R. 1927. Dr. Cornwall testified that in the continuum classrotmzie’s activities
would be one-on-one with an instructor or onetwn-whereLizzie would be practicing taking
turns responding to instruction with a child next to her. R. 2655B56Homan testigd that
Lizzie will also have adult supervision during noninstructional time including lueckss and
bathroom breaks. R. 3143-4@r. Jeralynn Olvey, the executive director of special education in
District 11,explainedhat the Districhas moved aay fromusing the term “one-oone” and

away fromthe practice of tying a child to one assistamas tqrevent dependency on a specific
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adult. 338384. Instead th®istrict provides support through several different professionals.
With an IEPspecifying“constant adult supervision” for a studethie Districtwould providethat
support through a teacher, therapist, classroom assistant or differenofemsipnal so as to
help the studerearnhowto interact with a number of different adults. R. 3384.

Dr. Homanalsotestifiedthat the phrase “constant adult supervision . . . across all school
settings” descril®a situation in which “there will be an adult designated to watch Lizzie, to
work with Lizzie, to provide services to Lizzie in all school settings. . .. It'samegular
teacher. It's a special ed employee. It could be an EA [educational assiitaat]ld be an
occupational therapist. It could be a physical therapist[,] . . . a speech pathplogist special
ed teacherl[,] . . . [aly of our service providers.” R. 3147-48. In essence s@s&Ees weréo
beprovided by different professionals at different times as opposefbtmat where one
specific adult was tasked with accompanying Lizzie at all tinkes3121. | find that such an
arrangementeasonablyddresses safety concerns in relation to Lizzie’s elopement and seizure
activity as well as concerns that Lizzie would disengage in educationaliestwithout an adult
to redirect her.

The service delivery statement in the December IEP included a statement theicgs]er
will include strategies and techniques consistent with those demonstratedatthe raining
Lab including, but not limited to consistent reinforcement, first/ then strateggea) prompts,
and errorless teaching strategies.” R. 19¢8. Oldstestifiedthat this sentence describes ABA
methodology. Though the Lab and Alpine used different ABA strategies, shetkkafi the
named strategies are those that she determined to be most effective witlatiaeiéab.R.
3267-71.For example, Ise described errorless teaching as a method of instruction by which the

teacher guides a student to the correct response, often 8kkandand,”when she selects the
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incorrect response. R. 3267-68. Ms. Qidbeved that thisnethodled to more compliance
behaviomwith Lizzie. R. 3270.She testified that “modeling” or asking Lizzie to repeat a
demonstrated actiomas a lesegffective strategy. R. 327&he also described the effects of
“immediate reinforcement” on Lizzie and opined that Lizzie was more megpoto this strategy
than the “delayed reinforcement” strategy used at Alpine. R. 3272. Thus, while tted&Rot
specify “ABA methodology,” it does describe techniques that are considered\i&rbe
approacheand have been shown to be effective with Lizzie at the Lab.

2. Lack of Functional Behavior Assessment and Behavioral Intervention Plan.

Parentsiext argue that the IDEA requires an effective educational evaluation that
identifies behavioral problems. ECF No. 33 at 16-Ifleybelieve that a behavioral assessment
and intervention plan are necessary to address Lizzie’s negative behavasis afoidance,
stimming, chinning and elopement. While | agree that IDEA regulations regbwels to
address behaviors that impede learning and dewelopthe record does not reflettat Lizzie
needsa functional behavioral assessment or behavior ieteion plan in order to receive a
FAPE.

The testimony of seven District witnesses who worked with LizZde. Cornwall, Dr.
Toplis, Ms. DeMatte, Ms. Potter, Ms. Cairns, Ms. Olds, and Mr. DeKathestablished that
Lizzie’s negative behaviors were noterfering with her ability to learn at school or to interact
with other children. R. 1459, 2633, 3100-02, 3080-81, 3223, 2815-16, 3339, 337&eAG.
Lizzie’s teachers in District 11 who are both early childhood special educatonnasters’
degrees in early childhood education, Melanie DeMatte (2013—-2014 school year) laryth Kat
Potter (2014—2015 school yeasstified thatLizzie did not need behavior intervention plans

while in their classrooms. Neither teacher witnessed behaviors that treyebakequired an
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intervention plan, and Ms. Potter observed that Lizzie’'s avoidance behaviors vilgre eas
redirected. R. 3081, 322®aelCairns, Lizze’s occupational therapistith the District, noted
task avoidance behaviors but did not observe the type of behavioshéhgpically encountered
with other students requiring behavioral intervention plans such as screamingg,kiickamving
or flopping onto the floor. R. 2815. Though she noticed Lizzie piling materials during
unstructured timsuch as recesshe also observed those behaviors abhie Lizzie was
engaged ireducationabctivities. R. 2816. Ms. Olds testified that studefatiswhomshe
typically recommended a behavior intervention pleame those thdtave engaged in self injury
or physical aggression toward other staff or children. R. 3889.0Ids testified that she did
not observe anguchbehaviors with Lizzie.ld.

ThoughMs. Olds did not believe that a formal intervention plan was necessary, she
clarified that the Lab still intended to providehavioral support to Lizzie at her neighborhood
school. R. 3339. She explained thatteam often createsdocument to irfrm ateacher about
astudent’s behaviors, how to arrange the environment to minimize the likelihood of those
behaviors occurring, and what to do when those behaviors occur. R. 3339. Mr. DeKam had
drafted such a “tip sheet” for Lizzie’'s teachers at Madli®llowing her time in the Lab. R.

3346. While Ms. Krzemien did observe Lizzie engaging in self-injurious and noncompliant
behavior while at Alpine, she also observed those behaviors decreasing over time. R. 2707-08.
Accordingly, I find that the weight of the evidence indicates thetherbehavioral assessments

or an intervention plan are not necessary to provirige a FAPE.

3. Extended School Year Services.

The Tenth Circuit has held thatchild is entitled to ESY servicashere “the benefits

accrued to the child during the regular school year will be significartpajelized if [she] is not
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provided an educational program during the summer mogdtitsason v. Independent Sch. Dist.

No. 4 921 F.2d 1022, 1028 (10th Cir. 1990T.he amount of regression suffered by a child

during the summer months, considered together with the amount of time required to recoup those
lost skills when school resumes in the fall, is an important consideration in agsassi

individual child's need for continuation of his or her structured educational program in the
summer month% Id. at 1027. In addition, courts should consider the severity of impairment,

the child’s behavioral and physical problems, and the availability of an eshedatiructure at

home or alternative resources among other factdrs.

The ALJ concluded that Parents did natry their burden iestablishinghat extended
school year (“ESY”) services were warranted as both sides “presentedadiysemticlusory
testimony about the Student’s propensity to regress.” R. 1Ia63Homan testified that the data
collected over Lizzie’s first semester indicated some regression oves limgaidso indicated
quick recoupment after instruction started again. R. 3162. Ms. DeMatte and Mstd3titted
thatLizzie did not need ESY because she did not show regression overibreeks
classrooms R. 3076, 3224. Ms. Potter acknowledged that Lizzie was showing inconsistent
progress but did not thirtkatLizzie was experiencingegression. R. 3224MIs. Krzemien
opinedthat LizzierequiresESY serviceso as not to slow down in her progress. R. 2710-11.
However, none of thevitnesses offered a detailed factual basis for their conclusions.

Complicating this analysis is the fact th#tzie missed her entire second quarter in the
2014-2015 school year when she was experiemogtjcal issuesThere is some evidence of
regressiorior the 2014-2015 school yeaflected in the testimony of her teachers Bind
Edmundsois Vineland assessmentRR. 2505. Therecorddoes not indicateshether the same

amount of regression could be expected during a regular school break absemieitioaé
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problems. R. 1454There was also nietailedevidence as tthe amount of time necessary to
recover skills expected to be lost during regular school breaks. R. 1454.

However evidence obctual regressiofollowed by a lack of recoupmeist unnecessary
to finding that ESY servicemre warranted. ThBistrict must consider predictive fact@sch as
theseverity of the student’s impairment aciccumstances of the “child’s individual situation at
home and in his or her neighborhood and communiBe& Johnso®21 F.2d at 1028.

In declining ESY services, the District considered the fact tha®dhents would
continue to enroll Lizzie at Alpine during summer 2016. R. 1454. Parents argue that the only
reasorthatthere wasiot more significant regression over breaks was that they were providing
Lizzie continuous services at Alpine at their ownenge Withoutthese serviceshey argue,
Lizzie would regressoresignificantlyover breaksn thefuture ECF No. 33 at 19.
Accordingly, the District should not be ablesatisfy its FAPE obligatioby using resources
provided by the Parents as dstitute for ESYservices Id. However,the Tenth Circuit has
directedschoolsto consider the availability of alternative resources and the ability of the
student’s parents to provid@educational structure at home in determining whether ESY
services are necessargee Johnsqr921 F.2d at 1027-28asedon Tenth Circuit lawthe
District appropriately considerdtie serviceshatParents provide Lizzie in determining that she
would be unlikely to regress significantly during the school break. On this recordthditthe
District did not err in withholding ESY services with the understanding that [SZE® should
be reevaluated to include ESY services should regression and a delayed recovésy of ski
become likely givemercircumstances for example, should she again experience medical
complications jeopardizing her progress.

B. Alpine as the Least Restrictive Educational Environment
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A school district may also violate thBEA by failing to provide a child witlax FAPEin
the least restrictive environmefitRE”). This means that to the maximum extent appropriate,
children with disabilities should be educated with children who are not disabled “aral speci
classes, separate schooling, or other removal of childrerdisabilities from the regular
educational environment occurs only when the nature or severity of the disabilithitd &
such that education in regular classes with the use of supplementary aids aed sarwot be
achieved satisfactorily20 U.S.C. § 1412(a)(5seelL.B. ex rel. K.B. v. Nebo Sch. Djf79
F.3d 966, 975 (10th Cir. 2004The ALJ found thatthe December 2015 IEP represented a
reasonable attempt to integrate Lizzie into the regular education setting Wil of
flexibility, constant adult supervision, appropriate accommodations, and the proven ABA
methodology” while her placementAlpine with no interaction with non-disabled peers would
have been overly restrictive. R. 1462agree.

Dr. Toplis testified that there is a body of evidence that demonstratés teateral,
students with intellectual disabilities do better loagrt when they have exposure to their
regular education peers. R. 3104-05. Based on her observations of Lizzie at the ltab and a
Alpine she believes th&izzie would benefit from interactions with neurotypical peers. R.
3105. Dr. Cornwall described Alpine and the continuum classroom at Madison as having the
same level of inclusion — they both omglude peers with identified learning or intellectual
disabilities. R. 2656. However, she believed that Lizzie's opportunities for exgoswe-
disabledpeers in the general kindergarten classroom at Madison would benefit her, ahé that s
would not have the opportunity for this exposure at Alpine. R. 2656.

District employees that worked with Lizzasotestified that they expect Lizzte

benefit fran exposure to neurotypical peeids. Olds testified thadt the lalLizzie enjoyed her
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peers and that neurotypical children could be expecteaattas role models faizzie and to

help her grow in socialization skilldR. 3283—-84 Ms. DeMatte testiéd that in her classroom
Lizzie enjoyed interacting with typical peersilthough she was “shy at first,” she would smile
and play with them “in slow increments.” R. 3082. In Ms. DeMatte’s opinion, Lizzie ibehef
from these interactions. R. 2083aneKranich, who served Lizzie in her preschool class as the
District’s speech and language pathologist, testified that Lizzie wolldahvfher peers, model

her peers, and enjoy music and songs with her peers in the general education classtoog re
in a“big improvement” withher compliance behaviors. R. 2845-46. Ms. Potter also observed
Lizzie interacting with typical peers by allowipgersto hold her hand and guide her or by
interrupting the play of other childrdar attention She did not bedve that Lizzie engaged in
disruptive behavior in her classroom and enjoyed having her as a student. R. 3228-29.

On the other hand, Ms. Bestified that socially, Lizzie will not interact with neurotypical
peers. R. 2595Mr. B. also testified thatvhen he observed Lizzie in the classroom setting she
did not engage with other children. R. 292s. Ruvulcaba, the clinical director at Alpine,
testified that currently, Lizzidoes not have the foundational skills or knowledge to be able to
benefitfrom being in a classroom with typical peers. R. 2687. She belibaegdutting Lizzie
in an environment with typical peers would isolate her as she would not know how tatinterac
and would become frustrated. R. 26 However Lizzie was not exposed to nolisabled peers
at Alpine. Given the observationsDistrict staff regardingnteractions with neurotypical peers
andDr. Toplis’s opinionsl find thatthe weight of the evidence supports a conclusion that Lizzie
can benefit from exposure to norsdbled peersHer IEP offers her these opportunities with
appropriate supportln providing an environment with no interaction with non-disabled peers,

the proposed alternative placement at Alpine would be overly restrictive aptefertred under
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20 U.S.C. § 1412(a)(5).

C. Predetermination of Lizzie's Placement at Madison

The IDEA contains procedures to ensure that a student’s pasnksesignificanty
involved in educational decisions concernihgir child. Murray v. Montrose County Sch. Dist.
RE1J, 51 F.3d921, 925 (10th Cir. 1995 Parentsargue that in violation of these procedural
safeguards, the District “never seriously gave consideration to any othatiedaktplacement
than a regular public school classroom at Madison Elementary, despite 4 ziellment and
success at Alpine since March 2015, and the Parents’ objections to a regulaoeducat
placement.” ECF No. 33 at 2Because theettlementagreement waived claims based on
events prior to July 2015, the focus of this analysis is on the August 2015 and December 2015
IEP meetings.l find that the record demonstrates that the IEP team solicited Parent’s opinions in
good faith, and that Parents meaningfully participated in the IEP process even thquaeytidise
ultimately disagreed on Lizzie’s placement at Madison

The IEP team meetings lasted over four hours,gackighthe District’stypical IEP
meetings last for an hour and a half to two hours. R. 3132-33. Dr. Hestdied that the
meetings lasted so lofgpcausef the number of reports the team had to revavd because
District staffmade a conscious effort to solicit parental input and respond throughout the
meeting. R. 3133The August 2015 meeting took place after the settlement agreement which
resulted in Lizzie’s placement at the Lab for the fall quarter. The pugbidse meeting was to
discuss this agreed placemantl consider and update evaluations that the district had
conducted. R. 3123Dr. Homantestified thathe Parentstheir advocate and a representative
from Alpine attended, and that she actively solicited their input after eaktlagoa and section

in the IEP. R. 3123Parentswished to enroll Lizzie at Alpine for half days, aaithough it was
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unusual for the Lab, the IEP team agreed to enroll Lizzie in the Lab duringe¢h®oah to
accommodate her time at Alpine in the morsingr. 3128-29.

Parentstheir advocate and twepresentatives from Alpine attendée December 2015
meeting along with District staffR. 3134. Dr. Edmundson participated by telephone. R. 3135.
The parties also considered the report of Dr. Toplis, prepathd Rarents’ request. R. 3137.
ThelEP contains notes of Parents’ proposals, the discussions that followed, and homthe tea
reviewed evaluation and progress data. R. 1209-15. It contains the note HBRtt&zen
“considered parent input about placement at the Alpine Autism Centeréjbated this option
because “the team feels that she needs to interact with typical peers.” R. 1215.

The record also reflects that on certain points, with the bendfieéfarents’ input, the
District adjusted accommodationsor exampleMs. Old testified about hotihe Parents
expressed concerns about the assistive technology that Lizzie was beidggbiovhe
classroom and how the District obtained technology that mirrored the functicfadigyices
that Lizzie had begun using at home in light of their continuing discussions with?arent
3274-77.At the same timeMr. B. was frustratedhat the Districivould not permitLizzie to
bring homethe device she was using at schaold that Parentsad to provide certain
technologies to the DistrictR. 2926.He alsdfelt that at theDecember 2015 IEP meeting, the
District staffignored his concerns that Elizabeth needed mocapational therapyphysical
therapyand speech/ language servicady because he didn’'t have data to support such requests.
Though he had these frustrations, he did tell tistridt that the December 2015 IEP meeting
wasone of the most productive ones to date. R. 2972Hg2testified that he felt that the
District listened to his concerns. R. 2972. In sum, though the parties disagrethabout

appropriateness afizzie’s IEP,Parents do not establish that the District predetermiieed
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placement prior to the IEP meetings.

D. Reimbursement for the Costs of Alpine

The IDEA permitsparents whdelievethattheir child is not receiving a FAPE apablic
schoolto enroll her at a private school and then request reimbursement from the schaol distri
for the private school enrollment. 20 U.S.C. 8§ 1412(a)(10)(C)(ii). Parents who uriyateral
enroll their child in a private school “do so at their own financial rigdorence Cnty. Sch. Dist.
Four v. Carter 510 U.S. 7, 15 (1993). If a school district denies the parents’ request for
reimbursement, gederalcourt may order reimbursement only if the court concludes“fjth
that the public placement violated IDEA and [2] that the private school placemeptopas
under the [IDEA].” Id. Because plaintiffs do not carry their burden to show that the District
violated thelDEA, | need not determine whether placement at Alpine was appropriate.
Accordingly, Parents ge not entitled to reimbursement of the costs they incurred for private
placement at Alpine.

ORDER

The deision ofthe ALJ isAFFIRMED. Judgmenghall enterin favorof the District and
against Plaintiffson their complaint.
DATED thisday 12th dayof August 2019.

BY THE COURT:

Fabsptomn

R. Brooke Jackson
United States District Judge
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