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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No. 16cv-02142RBJ
MICHAEL J. PAQUIN, an individual,
Plaintiff,

V.

THE PRUDENTIAL INSURANCE COMPANY OF AMERICA,
a New Jersey foprofit corporaion,

Defendath

ORDER

This case, whiclarises under the Employee Retirement Income Security Act of 1974, 29
U.S.C. § 1001 et segs a review ofdefendant Prudential Insurance Company of America’s
termination ofplaintiff Michael J. Paquis longterm disability benefits. After considering the
arguments, applicable law, and administrative record, the @xuatseshe termination of Mr.
Paquin’sbenefis for the reasons stated herein, and therefore GRANTS Mr. Paquin’s motion for
summary judgment, & No. 48.

I.BACKGROUND

A. Factual and Procedural Background.

In 2003Michael Pagquincontractecencephalitisrom amosquitanfectedby the West
Nile virus. He sustainetraindamageandcognitivedifficulties thatinterferedwith his

ability to continue s employmentisa BusinesDevelopmenDirectorfor Transistor
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Devices,Inc. (“TDI") . TDI offered an employee benefits plan which was insaret
administratedy Prudentialnsurance Company of America. The plan states, in relevant part:

You are disaldd when Prudential determines that:

e you are unable to perform the material and substantial duties of yowarregul
occupation due to your sickness or injury; and

e you have a 20% or more loss in yindexed monthly earnings due to that
sickness pinjury.

After 24 months of payments, you alisabledvhen Prudential determines that due to
the same sickness or injury, you are unable to perform the dutieg gédiarful
occupation for which you are reasonably fitted by education, training, onexger . .

Material and substantial duties means duties that:
e are normally required for the performance of your regular occupatianh;

e cannot be reasonably omitted or modified¢eptthat if you are required to
work on average in excess of 40 hours per week, Prudential will consider you
able to perform that requirement if you are working or have the capacity to
work 40 hours per week.

e gainful occupation means an occupation, includinge@ployment, that is or
can be expected to provide you with an income equatl least 60% of your
indexed monthly earnings within 12 months of your return to work.

R. 2163.
Initially Prudential approvellir. Paquinfor shorttermdisability benefitsin 2003 In
2004 Mr. Paquin’s employment endathd heappliedfor long-term disability (‘LTD”)
benefitsunder thecompany’s employee benefpitan. Prudentialapproved higpplication
and provided hinb TD benefitsbeginningn April 2004. R. 1803. However, when Mr.
Paquin attempted (unsuccessfully) to go back to viark tial period Prudential
terminated Mr. Paquin’s LTD benefits in May 2004. Mr. Paquin appealed this decision, and
after reviewing his file Prudential reversed its determinatd2006, reinstated Mr.

Paquin’s benefits, and paid back Mr. Paquin’s bé&nbm May 2004 through January



2006.

From January 2006 until January 7, 2015—rougihdyen years-Prudential paid Mr.
PaquinLTD benefits. It regularly reviewed Mr. Paquin’s file throughout the years, and each
timeit determined that Mr. Paquin’s dishlyi warranted LTD benefits.

However,on January, 2015 Prudential terminated Mr. Paquib®D benefits,due in
largepart to one independent neuropsychologiesi(“NPT”) and Prudential’sconclusion
thatthere wasiovalid evidenceof a continuingmpairmentthatwould prevenMr. Paquin
from performingthe dutiesof hisregularoccupation. Two internalappealsof thatdecision
wereunsuccessfulOn August 24, 20164r. Paquinfiled this suitchallenging the denial of
his LTD benefitsunderthe Employee Retiremenincome SecurityAct of 1974, orERISA.
Now before the Court is Mr. Paquin’s motion for summary judgmiEgi No. 48.The
motion has been fully briefed and is ripe for this Court’s review.

B. Medical Evidencein the Administrative Record.

Thefollowing is a summayrof the medical evidendbatwasbefore Prudential when it
decidedto terminate Mr. Paquin’s LTD benefits and when it denied Mr. Pagsibsequent
appeas.

e September 2003Neurologist Janice Miller, MD, treats Mr. Paquin forai
encephalitis and meningitegter exposure to West Nile viru®uring this hospital
stay, Mr. Paquin is also seen by infectious disease physician NelsanNHa. R.
22, 117.

e November 2003Upon referral by Dr. Miller, Mr. Paquin visits Mapletown
Rehabilitation Center for cognitive therapy and evaluatiMedical records from
these visits indicate notable cognitive impairmeis12 29-65.

e November 21, 2008peech language pathologist Melissa Hundley, MS, evaluates
Mr. Paquin for naratrauma speech and language therapy, stneinotes that he has
“a variety of cognitive deficits which include: decreased short ternil,recpaired
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word finding, impaired processing, impaired executive functioning and arity:abi
to complete multiple tasKs.R. 36.

February2003: Treating neurologist Michelle Ferguson, MD, certifies Mr. Régjui
West Nile virus exposure as encephalitis. R. 12.

June 2004: Dr. Ferguson again notes “[p]ersistent and worsening vegndblems
after West Nile encephalitisdayear.” R. 87.

May 2004: Marilyn Newsome, MD, PhD, evaluates and treats Mr. Paquileém s
disordemotentiallyresulting from West Nile virusR. 11.

May 10, 2004Prudential terminates Mr. Paquin’s LTD benefits after Mr. Paquin
returrs to work br a trial period of 18 hours a week. Prudentgdialds its
termination in February 2005. R. 210, 1817.

August 18, 2005Mr. Paquin submits a formal administrative appeal of the LTD
denial. Included in this submittate the following reports supparg his claim
= Report of Julie Stapleton, MCR. 608-10.
= Report of Nelson Ganz, MDR.613-15.
= NPT evaluation conducted Iguropsychologist Jan Lemmon, PhD,
where Dr. Lemmon concluded that Mr. Paquin showed such
cognitive impairment that he could not worR. 158-59 58795.
= Brain SPECT scan imaging studies conducted and interpreted by
clinical neuroscientist S. Gregory Hipskind, MD, PhD of Brain
Matters R. 93 51Q
= Records from physicians Newsome, Ferguson, Politzer, and from
Boulder Community Hgsital and MapletoriRehabilitationCenter
R. 29-65, 489
= Mr. Paquin’s former employeT,DI’'s, employment termination
documentseflecting its belief that Mr. Paquin’s “capabilities had
been (were) seriously affected by his illness, and he was incapable of
performing his job assignments to TDI standard®.”71, 490
= Vocational assessment by vocational rehabilitation expert Mark
Litvin, PhD. R. 152-87.

November 14, 2009rudential obtains its own NPT conducted by
neuropsychologist Donald Taylor, Phwho found that Mr. Paquin had impaired
cognition and executive dysfunction. Dr. Taylor noted that Mr. Paquin’s
performance “did not consistently give evidence of impairment” bud g any
“magnification of cognitive symptoms” or “disingenuous efforDt. Taylor
concluded that “Mr. Paquin’s cognitive deficits appear to stem from hst Nile

virus infection and the impact of West Nilelated chronic fatigue and chronic sleep



deprivation on his cognitive functioning.” R. 938, 958

January 17, 206: Prudential reverses its termination of Mr. Paquin’s LTD benefits
and pgs back benefits to the date on which it terminated Mr. Paquin’s benBfits.
1849-50.

February 2006Prudential interally reviews Mr. Paquin’s claim and notes that “ap
does not predict a rtw date. Per medical on file, medical supports’ itach Mr.
Paquin argues means “attending physician does not predict a retworktdate.

Per medical on file, medical supports total disability any ocaupéatR. 1955.

April 2006: Prudential determines that Mr. Paquin is disabled from any gainful
occupation, recognizing Mr. Paquin’s cognitive defects. R. 1955.

October 2008Prudential reviews Mr. Paquin’s claim and again concludes that he is
totally disabledwith regard taany gairfiul occupation. The review included Dr.

Julie Stapleton’s conclusion that Mr. Paquin was “chronically andgreently

disabled, that he had decreased cognitive stamina, decreased memosy and ha
inattention.” Prudential’s file also noted that Mr. Paqufotggnitive impairment

has not improved since [] almost 3 yrs ago, and would most likely be
permanent...lack of cognitive abilities, slow thought processes anditinadbi

multitask would prevent return to sustained employment.” R. 2026.

October 2010Prudential reviews Mr. Paquin’s claim and affirms LTD benefits. It
notes that management determined it was to continue providing MrnRzenefits
for “max duration” with a follow-up in 3 years. Under Mr. Paquin’s plan, “max
duration” means until age 66, which here would be 2026. R. 1957.

October 2013Prudential reviews Mr. Paquin’s claim. It receives treatment records
from Dr. Stapleton and from Mr. Paquin’s primary care treatireymmt, David

Nuhfer, MD. Both doctors supplied four reports, and these reports concluded that
Mr. Paquin had chronic neurological problems resulting from his Wigstwirus.

R. 125779, 1254-64.

2013and2014:Prudential conductsnintemal audit of Mr. Paquin’s claim and
finds thatMr. Paquinis permanently disabled. This audit included the review and
opinions by claim managers, a registered nurse, and vocational takiahili
specialists. Claim Manager Mary Stoat noted in Mr. Paquin’s file that his
cognitive issues were not likely to improve and that theeeno gainful employment
options for Mr. Paquin based on the evidence in the record. R. 1963

August 14, 2014Mr. Paquin’s file includes an entry regarding a “settlement
calculation” concluding that Prudential has “total possible lialié$}1,668.” This



indicates that Prudential was at least considering the pogsififiaying Mr.
Paquin a lump sum payment for the duration of his disability period (02d)2 R.
1963.

September 1®014:Prudential orders Mr. Paquin to undergo another NP Wwidst
a neuropsychologistired by Prudential via a thiplarty company.Dr. Julie
Rippeth PhD, review Mr. Paquin’s records, exaneshim personally, angderforms
battery exams

January 7, 2015: In a 3sage reportDr. Rippeth concludes that theino evidence
to supporiMr. Paquin’s limitations or medically necessary work restrictions.
Instead, she believed that Mr. Paqtdid not consistently perform to his true
capability over the courss® the cognitive test battety.She therefore found tha
“Mr. Paquin’s test results do not have sufficient validity overalhguee that they
are an adequate representation of his current level of cognitiveofingti and their
interpretation is significantly limited.” Therefore, in discougtmuch of tle record
as unreliable, she assessed the records she found reliable and fouretéhats no
valid or compelling evidence to support clinically significant ¢tygm impairments.
R. 667.

January 8, 201%rudential ternmates Mr. Paquin’s LTD benefitdn its
termination it stated: “Based on this recent NPT [Dr. Rippeth'§]NRe cimt does
not have any r[estriction]s and I[imitation]s fronc@gnitiveor psychiatric
perspective and so no further LTD benefits are payable. Terminating bendfit
time and closing claim.” R. 1966.

July 6, 2015Mr. Paquin appeals the termination of his benefits. Included in this
appealkre the following documents in support
= The 2005 appeal documents
= Dr. Stapleton’s June 12, 2015 disability examinatibrereshe again
found that Mr. Paquin is disabled and unable to return to
employment R. 698.
= A letter from neuropsychologist Mark Zacharewicz, Pivbo
treated Mr. Paquin in 2006. He statbdtthe disagreed with Dr.
Rippeth’s findings and disputed her methtogy and interpretation.
To demonstrate why he believed Prudential’'s use of NPT was
improper, he discussed of the proper use of NPT when validity
measures are triggered. R. 1437.
= A letter fromnontreatingpsychiatryprofessor Steven Dubrovsky,
MD, criticizing Prudential’s decision making as it deviated from
acceptable medical standards. He noted that “Prudential’s reliance on
Dr. Rippeth’s single invalid test without considering 10 years of
consistent clinical and neuropsychological findings @mnea
consideration of factors that might have affected the results is not a
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valid basis for a decision to terminate benefits.” R. 1250.

= A letter fromnontreatingneurology professor Kenneth Tyler, MD,
explaining the NP testing often fails to capture te&tent of West
Nile virus patients’ neurological impairments. R. 766.

e October and November 201Brudential hires two doctors to review Mr. Paquin’s
file, Michael Villanueva, PsyD, anddward Grattan, MD. Prudentiaad hired
thesendividualsto review Prudential claimsany times before-Dr. Villanueva
reviewed files for Prudential at least 105 times in 2@D45and was paid at least
$7,368 to review Mr. Paquin’s fil®r. Grattarreviewed files for Prudentialt least
54 times in those same yearsgdwas paid $3,500 review Mr. Paquin’s file.. R.
1700, 1796, 171 After reviewing the medical recordancluding a 2008 NPT
assessment performed by Dr. Lemmon which Prudential says it hiadamot
provided with prior—br. Villanuevafoundthat Mr. Paqin did not have any
psychobgical or cognitive impairments, ami. Grattanfound “no evidence of any
neuromuscular deficits resulting in a physical impairment.” R 1714.

e November 6, 201%rudential upholds the terminatiohMr. Paquin’s LTD
benefits R. 1923-29.

e May 5, 2016Mr. Paquin again appeals the termination, providing additional
evidence. The new evidence is:

= A letter from Dr. lemmon, PhD, dated Decemide&, 2015who
disputes Prudential’sise of Dr. Rippeth’s reporsarounds for
terminaton. She notes that she is troubled by NPT reports being
used to test for West Nile virus deficitR. 1730.

= A functional capacity evaluation (FCE) completeer three dayby
Sherri Young, OTR. She concludésat Mr. Paquin’s memory
problems preclude him from work in positions where he could earn a
comparable income to that which he was making before his
disability. While she found that his overall cognitive test scores fell
within normal range, these scores were not high enough for Mr.
Paquin togperform the cognitive functions of his regular occupation.
R. 1743-82.

e June 8, 201&rudential again upheld its determination adigking Drs. Villanueva
and Grattan to review the new information submitted by Mr. Paquin. Theaslocto
concluded thathe new information did not alter their prior opiniori®. 1786, 1790.

1. STANDARD OF REVIEW

Parties may present a dispositive motion in an ERISA case such as teithenas a



motion for a bench trial on the papers or as a motion for summary judgBserdewell v.
Lifelns. Co. of N. Am., 508 F.3d 1303, 1307 n.1 (10th Cir. 20@&8&t denied, 553 U.S. 1079
(2008). Here,Mr. Paquin filed a motion for summary judgment, but the usual posture of
Federal Rule of Civil Procedure 56 does not apBlgther, “summary judgment is merely a
vehicle for deciding the case; the factual determination of eligibility for bemnefiscided
solely on the administrative record, and the non-moving party is not entitled to the usual
inferences in its favor.’LaAsmar v. Phelps Dodge Corp. Life, Accidental Death &
Dismemberment & Dependent Life Ins. Plan, 605 F.3d 789, 796 (10th Cir. 2010) @mal
guotation marks omitted).

When an employee benefits plan governed by ERJ&Astheadministrator
discretionaryauthorityto determineeligibility for benefits, a districtourtreviewsdenials
usinganabuse ofliscretionstandard. Firestone Tire and Rubber Co. v. Bruch, 489U.S.101,
115 (1989). Undethis standard, theourt considersvhether the denial of daim for benefits
wasarbitraryandcapricious. Murphy v. Deloitte & Touche Group Ins., 619F.3d 1151, 1157
(10th Cir. 2010). Thecourtwill assess whethéheadministrators decisiorwasreasonable
andmadein good faith. Fought v. Unum Life Ins. Co. of America, 379 F.3d997, 100310th
Cir. 2004). An administrator’s decision is reasonable if the administrator eesdddision
on substantial evidence in the administrative record befare jthatevidence which a
reasonable mind might accept as adegjtmsupport the conclusion reach&andoval v.

Aetna Life & Cas. Ins. Co., 967 F.2d 377, 381 (10th Cir. 1992) (noting that substantial

evidence is “more than a scintilla but less than a preponderance” of evidence).

In an order dated July 10, 2017 | determined that the proper staridaxiew in this case is the abuse of
discretion standard. ECF No. 18 a#i2



BecauseERISA relies on trust law principles, severalfactors must be considered
in reviewinganinsurers denialof benefits. While no onefactoris dispositive,"any one
factorwill act a‘tiebreaker'whenthe otherfactorsarecloselybalanced Metro. Life Ins. Co.

v. Glenn, 554U.S. 105, 106 (2008) These factorscludeanyproceduralrregularities such
aswheretheinsurercherrypicked thefile for evidenceo supporta denial. Smith v.
Reliance Sandard Ins. Co., 322F. Supp. 2d 1168, 114D. Colo.2004). In cases like this
one, where Prudential both funith® Plan and adjudicates benefits claiomrts should
weigh the potential conflict of interest “as a factor in determirfitigeire is an abuse of
discretion” Glenn, 554U.S. at 114.

An administrator is not pcludedfrom denyinga claimanbenefits by virtue of the fact
that it previously paid benefitstifie administrator becomes aware of nefermation about
the claimant’s eligibility. Williams v. Metro. Life Ins. Co., 459 F. App’x 719, 731 (10th Cir.
2012). However, “unless information available to an insurer atiex@ne significant way,
the previous payment of benefits is a circumstance that must weigh agamsthety of an
insurer’s decision to discontinue those paymentsl”(quoting Kecso v. Meredith Corp., 480
F.3d 849, 8548th Cir.2007) (emphasis added).

1. ANALYSIS

Mr. Paquin argues that in terminating his LTD benefits, Prudential ignoretietire
weight of the evidence regarding his disability. Prudeatigieghat the decision was
reasonable and supported by substantial evidence because it wasrb#dsedpinions of an
independenéxaminingneuropsychologisindtwo other independent professionals who

reviewedhis records. ECF No. 51 at 9.



As laid out above, | find thahé evidence in the administrative record
overwhelmingly supportthe conclusion that Mr. Paquin’s cognitiadmentscaused by
West Nile virusarepermanenand disabling under the terms of the insurance policy. The
evidentiaryscoreboard, if you will, reads &sllows: 16 healthcare professionals (all doctors
of medicine or neuropsychology, aside from one occupational therapist aspeaod
language pathologist, and including one doctor whe hired byPrudential) suppod
finding that Mr. Paquims disable¢gthreedoctorshired by Prudential found that Mr. Paquin
is not disabled under the terms of thidigy.” In addition per ERISA caséaw the Court
viewsthe fact that Prudential ghMr. Paquin LTD benefits for 11 years while conducting
regularreviewsas favorable tdMr. Paquin’s claim.As recently as-ebruary 2014 Prudential
Claim Manager Mary Stratton noted in Mr. Paquin’s file that his cognitive isgelesnot
likely to improve,and that thergvere no gainful employment options for Mr. Paquin based
on the evidence in Prudentiatscord.

As such, the only way that Prudential can succeed under the applicable standard of
review is ifit can show thabhew, material medical evidence indicatbat Mr. Paquin is no
longer disabled under the terms of the Policy. | find ttmathas not been shown. Prudential
relies onthree medical opinions—those of Drs. Rippeth, Villanueva, and Grattan. However,
Drs. Villanueva and Grattan only became involved in this aieePrudential decided to
terminate Mr. Rquin’s LTD benefits. The only “new” piece of evidence that Prudential

relied on to make its initialecision taerminatebenefits was Dr. Rippeth’s opinidrom

2 Medical records provided by the following medical professionals suppofaduin: Dr. Miller;
SpeecHanguage pathologist Hundley; Dr. Ferguson; Dr. Stapleton; Dr. GanzgBwmbn; Dr.
Newsome; Dr. Hopskind; Dr. Politzer; Dr. Zacharewicz; Dr. Litvin; Diyldg Dr. Nuhfer; Dr.
Dubrovsky; Dr. Tyler; and Occupational Therapist Young.
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January 2015. Dr. Rippeth apparently suspected, based upon her interpretation of
neuropsychological test results, that Mr. Paquin intentionally underplayed ltiesaind
that many of his prior records were therefore unreliable. Having thus deshoisslevalued
test results that she found unreliable, she determined that Mr. Paquin’sveogitities fell
within the normal range and rendered him able to work. | am not persuaded.

In the first place, none of the other professionals who had evaluated and treated Mr.
Paquin during the previous 11 years had thought that Mr. Paquin was malingering in any
way. Moreover, in appealing the termination of his benefits, Mr. Paquin provided letters
from three reputabldoctors who reviewed Dr. Rippeth’s opinion and found her rationale to
be flawed if not outright incorrect. Dr. Rippeth determined that Mr. Paquin was noedisabl
based in large paupon NPT evaluation results, but these three doctors noted that NPTs
often fail to capture the true extent of West Nile virus patients’ cognitive difésiand are
therefore inappropriate grounds in and of themselves by which to establish Mr. Paquin’s
abilities.

The record was supplemented by the opinions of another neuropsychologist and a
medical doctor who apparently agree with Dr. Rippeth. | have noted that those thaster
some history of working with Prudential. That history does not establish thatithey
anything other than calling it as they saw iNevertheless, | find that their opinions are too
little, too late, and too contrary to the weight of medical opinion and the history cbtas

to suprt a drastic revision of the disability determinatidralso note, again, thdtree

% But see Black & Decker Disability Plan v. Nord, 538 U.S. 822, 832 (2003) (crediting the “concern that
physicians repeatedly retained by benefits plans may have an incentivieeta fiading of ‘not disabled’
in order to save their employers money and to preserve their own consubingesnents”).
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doctors who have examined their opinions disagree with them.

Prudentiablso argues thdts decision to terminate benefits is supported by a 2008
NPT peaformed by Dr. Lemmomo which itonly had access 2015. Drs. Villanueva and
Grattan reviewed this RT and found that it supported Dr. Rippeth’s findidg a
preliminary noteit appears that Prudential was made aware of the 2008&HiHer than it
aleges. SeeR. 1276. However, putting the timing issue aside, | do nottfisdNPTto be
the ‘significant’ evidentiary bombshell Prudential allegéds ibe. ECF No. 51 at 6. Even
after Dr. Lemmon performed the 208 T in question, she maintainedrizelief thatMr.
Paquin is disabled. Indeed, in 2015 Dr. Lemmon wrote that Mr. Paquin “is not able to
consistently muster and sustain mental effort to successfully maintainlgammgloyment’

R. 1730. As such, this NPT cannot explain why Prudential suddenly changed course in
recognizing the extent of Mr. Paquin’s disability.

“[A] n administrator’s decision is reasonable if the administrator based th@dexisi
substantial evidence in the administrative record befpre.jtthat which a reasonkbmind
might accept as adequate to support the conclusion reacedioval, 967 F.2d at 381l
do not find that an objectively reasonable mind would find that the Rippeth opinion,
supplemented later by tlogpinions of Drs. Villanueva and Grattan, and the 2008 NPT, in the
context of the record taken as a whole, support the termination decision. Prudentia appea
to have reviewed that evidence with blinders on. The Court will not do so.

In sum, | concludéhat Prudential’s termation decision, in light of the vastly
stronger body of evidence to the contrary, was an abuse of discretion. In readhing tha

conclusion, weigh, as the law permits, Prudentigdstential conflict of interesds a factor.
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See Glenn, 554U.S. at 114.
IV.ORDER

For the reasons set forth above, the Court ORDERS as follows:

1. Mr. Paquin’s Motion for Summary Judgment (ECF No. 48) is GRANTED.

2. The Clerk of Court shall enter judgment in Mr. Paquin’s favor. Mr. Paquin is entitled
to an award of past LTD benefits from the datéeomination (January 8, 2015)
through the date of judgment, with interest. Further, Mr. Paquin’s LTD benefits shal
be reinstated as of the date of judgment and going forward.

3. Mr. Paquin may file an appropriate motion for attorneys’ fees and costs puiguan
29 U.S.C. § 1132(9).
DATED this &th dayof July, 2018.

BY THE COURT:

B rebsptorn "

R. Brooke Jackson
United States District Judge
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