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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 16-cv-02221-RBJ-MEH
EDMOND WALKER,
Plaintiff,
V.
PATRICK FIRMAN,
SHUDER,
BLAINE,
ROMERO, and
MOZATTI,

Defendants.

RECOMMENDATION OF UNITED STATES MAGISTRATE JUDGE

Michael E. Hegarty, United States Magistrate Judge

Defendants seek to dismiss Plaintiff Edmond Walker's Amended Complaint pursuant to
Federal Rule of Civil Procedure 12(b)(6) or in the alternative, an order granting summary judgment
in their favor. The Honorable R. Brooke Jamkseferred Defendants’ motion to this Court for
report and recommendation. Defendants contencthaat two of Mr. Walker’s causes of action
fail to state a claim. Furtheore, Defendants argue Mr. Walker failed to exhaust his available
administrative remedies for each of the inaigeunderlying his claims. As such, Defendants
request that Mr. Walker's Amended Complaint be dismissed in its entirety.

The Court recommends converting Defendamtstion to one for summary judgment and
finding that Mr. Walker failed to exhaust hisnaidhistrative remedies for all but one incident
underlying his due process claim antk allegation giving rise to his retaliation claim. Proceeding

to the merits of these two causes of action onlyGburt finds that Mr. Walker fails to state a due

Dockets.Justia.com


https://dockets.justia.com/docket/colorado/codce/1:2016cv02221/165466/
https://docs.justia.com/cases/federal/district-courts/colorado/codce/1:2016cv02221/165466/90/
https://dockets.justia.com/

process claim. Next, the Court finds that Mr. Véalk allegations, taken as true, plausibly state a
claim for First Amendment retaliation. Howevbgcause Mr. Walker does not plead a physical
injury, the Court recommends dismissing his claim for compensatory damages. As such, the Court
respectfully recommends granting in part and denying in part Defendants’ motion.

BACKGROUND

Mr. Walker is a pre-trial detainee confingidhe Denver County Jail. Am. Compl. 2, ECF

No. 37; Defs.” Mot. to Dismiss 2, ECF No. @lr. Walker initiated this case on September 1, 2016,
alleging various constitutional violations arisiingm incidents occurring during his incarceration.
Compl., ECF No. 1. Before Dafdants were served with Mr. \Kar’'s Complaint, the Honorable
Gordon P. Gallagher directed Mr. Walker to fileamended complaint on two separate occasions.
ECF Nos. 19, 31.

Mr. Walker filed the operative Amended Comiptan response to Judge Gallagher’s second
order. Mr. Walker first asserts a claiar denial of procedural due procesd. at 6. According to
Mr. Walker, Defendants violated his due preseights when they placed him in disciplinary
segregation without any proceéuwn five separate occasiomd.at 4, 10-11. Mr. Walker’s second
claim alleges Defendants retaliated against him for filing lawsuits and administrative grievances.
Id. at 5. Specifically, Mr. Walker contends: (1)gfan Romero placed him in a cell with feces on
the floor and walls; (2) Sheriff BIne punched himin the back and subsequently denied him medical
attention and free time; (3) Captain Romero had &ssaulted by other inmates; (4) Sheriff Simon
“banged” on his cell door with a flashlight; (5) Siffeeshuder destroyed his property; and (6) Sheriff
Mozatti put him in disciplinary segregation, had his free time revoked, and made continuous death

threats.ld. at 7, 12—-14. Lastly, Mr. Walker assertsaml for prosecutorial misconduct arising out



of the District Attorney’s alleged falsification of evidended. at 8.

On May 19, 2017, the Honorable Lewis T. Baliciessued an order dismissing Mr. Walker’s
Amended Complaint in part. ECF No. 41. Judge Babcock dismissed Mr. Walker's due process
claim as to Defendants Denver, Blaine, Simon, Shuael Nathaniel for failure to allege personal
participation.Id. at 4. Next, Judge Babcotdund that Mr. Walker did not state a retaliation claim
against Defendants Denver, Simon, and Nathaniel. Mr. Walker did not allege Denver and Nathaniel
took any retaliatory conduct, and the assertiat 8heriff Simon “banged” on Mr. Walker’s cell
door is not “an adverse action sufficient to chilexson of ordinary firmness from exercising his
protected rights.” Id. at 5. Furthermore, Judge Babcock dismissed Mr. Walker’'s malicious
prosecution claim as barred by absolute immunity..at 5-6. However, the order declined to
address the merits of the due process claimnaggirman, Romero, and Mozatti and the retaliation
claim against Firman, Romero, Blaine, Shuder, and Mozédtiat 3—4. Judgd@abcock then
assigned the case to a District Judge and ad¥tatg Judge pursuant to D.C. Colo. LCivR 8.1(c)
and D.C. Colo. LCivR 40.11d.

After the United States Marshals Service sdithe remaining Defendants with the Amended
Complaint, Defendants filed the present MotionDismiss, or in the Alternative, Motion for
Summary Judgment. ECF No. 61. Defendants dirgue Mr. Walker does not allege sufficient
facts to demonstrate that his placement in disciplisegregation deprived him of a liberty interest.

Id. at 7-9. Next, Defendants contend that te #xtent Mr. Walker asserts a conditions of
confinement claim, the Amended Complaint does not establish that Defendants’ actions were
sufficiently seriousld. at 9—13. Defendants also assert thatWialker has not stated a supervisory

liability claim against Sheriff Firman. Furthermore, Defendants contend that even if Mr. Walker



states a claim, the Prison Litigation Reforktt (“PLRA”) precludes him from receiving
compensatory damages, because he does not allege a physicallthjatyi5.

In the alternative, Defendants argue the Court should convert the present motion to one for
summary judgment and dismiss this case for failure to comply with the PLRA’s exhaustion
requirementld. at 16—18. In support of their argument, Defents attach the declaration of Bryan
Moore—an inmate management major at the De8heriff Department. Decl. of Bryan Moore
2-3, ECF No. 61-1. Major Moore is responsible for coordinating, directing, monitoring, and
reviewing inmate grievance#d. { 4. Major Moore’s declaratiorxplains the grievance procedure
at the Denver Sheriff Department and statesNhratValker did not complete the full process for
many of the incidents giving rise to his claimigl. ] 5-14. Because the PLRA’s exhaustion
requirement is mandatory, Defendants conteedGburt should dismiss this case for failure to
exhaust. Defs.” Mot. to Dismiss 18.

Mr. Walker filed two documents in respongeDefendants’ motion. First, Mr. Walker
submitted a Sworn Affidavit, which generally restates the allegations Mr. Walkkée im his
Amended Complaint. ECF No. 69. Second, Mr. Walker filed a Motion to Deny Defendants’
Motion. ECF No. 72. Mr. Walker argues the Calrbuld excuse his failure to exhaust, because
Defendants threatened him with physical fortee.at 1-2. Further, Mr. Walker contends that he
need not plead a physical injury to collect compensatory damages for his First Amendment
retaliation claim.ld. at 4.

LEGAL STANDARDS

Fed. R. Civ. P. 12(b)(6)

“To survive a motion to dismiss, a complaintshcontain sufficient factual matter, accepted



as true, to ‘state a claim to relief that is plausible on its fadesHcroft v. Igbal556 U.S. 662, 678
(2009) (quotingBell Atl. Corp. v. Twomb)y\650 U.S. 544, 570 (2007)). Plausibility, in the context
of a motion to dismiss, means that the plairgléaded facts which allow “the court to draw the
reasonable inference that the defendant is liable for the misconduct alleyebwomblyrequires
a two prong analysis. First, a court must identify “the allegations in the complaint that are not
entitled to the assumption of truth,” that is, those allegations which are legal conclusions, bare
assertions, or merely conclusoryd. at 679-80. Second, the court must consider the factual
allegations “to determine ihey plausibly suggest an entitlement to reliefd. at 681. If the
allegations state a plausible claim for relgefch claim survives the motion to dismi$g. at 680.

Plausibility refers “to the scope of the allegas in a complaint: if they are so general that
they encompass a wide swath of conduct, muchimhocent, then the plaintiffs ‘have not nudged
their claims across the line from conceivable to plausibkhdlik v. United Air Lines671 F.3d
1188, 1191 (10th Cir. 2012) (quotiRpbbins v. Oklahom&19 F.3d 1242, 1247 (10th Cir. 2008)).
“The nature and specificity of the allegationguieed to state a plausible claim will vary based on
context.” Kan. Penn Gaming, LLC v. Collin856 F.3d 1210, 1215 (10th Cir. 2011). Thus, while
the Rule 12(b)(6) standard does not require ¢halaintiff establish grima facie case in a
complaint, the elements of each alleged causetain may help to determine whether the plaintiff
has set forth a plausible clairhalik, 671 F.3d at 1191.
I. Fed. R. Civ. P. 56

A motion for summary judgment serves the puepottesting whether a trial is required.
Heideman v. S. Salt Lake Git$48 F.3d 1182, 1185 (10th Cir. 2003). The Court shall grant

summary judgment if the pleadings, depositions, @ns interrogatories, admissions, or affidavits



show there is no genuine issue of material fact, and the moving party is entitled to judgment as a
matter of law. Fed. R. Civ. P. 56(c). A factsterial if it might affect the outcome of the suit
under the governing substantive landerson v. Liberty Lobby, In&77 U.S. 242, 255 (1986).

The moving party bears the initial responsibibfyproviding to the court the factual basis
for its motion. Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). “The moving party may carry
its initial burden either by producing affirmative evidence negating an essential element of the
nonmoving party’s claim, or by showing tliaeé nonmoving party does not have enough evidence
to carry its burden of persuasion at trial.fainor v. Apollo Metal Specialties, In@18 F.3d 976,
979 (10th Cir. 2002). Only admissible evidence may be considered when ruling on a motion for
summary judgmentWorld of Sleep, Inc. v. La-Z-Boy Chair C@56 F.2d 1467, 1474 (10th Cir.
1985).

If the movant properly supports a motiom smmmary judgment, the non-moving party has
the burden of showing there are issakematerial fact to be determine@elotex 477 U.S. at 322.
That is, the opposing party may not rest on the allegations contained in his complaint, but must
respond with specific facts shavg a genuine factual issue faatr Fed. R. Civ. P. 56(egcott v.
Harris, 550 U.S. 372, 380 (2007) (“The mere existencoaiealleged factual dispute between the
parties will not defeat an otherwise prdgesupported motion for summary judgment; the
requirement is that there be genuineissue ofmaterialfact.”); Hysten v. Burlington N. & Santa
Fe Ry, 296 F.3d 1177, 1180 (10th Cir. 2002). These $ipdeaicts may be shown “by any of the
kinds of evidentiary materials listed in Rul®(c), except the mere pleadings themselves.”
Pietrowski v. Town of Dibb]e.34 F.3d 1006, 1008 (10th Cir. 1998) (quotejotex 477 U.S. at

324). “[T]he content of summajydgment evidence must be generally admissible and . . . if that



evidence is presented in the form of an affidati, Rules of Civil Procedure specifically require
a certain type of admissibility.e., the evidence must be based on personal knowledygant v.
Farmers Ins. Exch432 F.3d 1114, 1122 (10th Cir. 2005). “Tdwart views the record and draws
all inferences in the light most favorable to the non-moving pamepsi-Cola Bottling Co. of
Pittsburg, Inc. v. Pepsico, In&431 F.3d 1241, 1255 (10th Cir. 2005).
II. Dismissal of a Pro Se Plaintiff’'s Complaint

A federal court must construe a pro se flfia pleadings “liberally” and hold the pleadings
“to a less stringent standard than formal pleadings filed by lawy&mith v. United State561
F.3d 1090, 1096 (10th Cir. 2009). “[The] coumgwever, will not suppl additional factual
allegations to round out a plaintiff's complaintomnstruct a legal theory on plaintiff's behalfd.
(citing Whitney v. New Mexicd 13 F.3d 1170, 1173-74 (10th Cir. 1997)). The Tenth Circuit
interpreted this rule to mean:

[I]f the court can reasonably read the plegd to state a valid claim on which the

plaintiff could prevalil, it should do so despite the plaintiff's failure to cite proper

legal authority, his confusion of varioug# theories, his poor syntax and sentence

construction, or his unfamiliarity with pleading requirements.
Hall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991). Howetss interpretation is qualified in
that it is not “the proper function of the distradurt to assume the role of advocate for the pro se
litigant.” 1d.; see also Dunn v. Whit880 F.2d 1188, 1197 (10th Cir. 1989) (“[W]e will not supply
additional facts, nor will we consitt a legal theory for plaintithat assumes facts that have not
been pleaded.”).

ANALYSIS

The Court first addresses Mr. Walker’s allegas of incidents occurring outside of the

statue of limitations. Because Defendants’ extiaasrgument would result in a dismissal of Mr.
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Walker’'s claims without prejudice, the Courtxh@ddresses whether Mr. Walker exhausted the
administrative remedies available to him. The Court recommends finding that Mr. Walker failed
to follow the Denver Sheriff Department’s griena procedure for all but two of Mr. Walker’s
claims. Moving to the merits of the two at@s for which Defendants have not demonstrated
exhaustion, the Court first recommends finding Mr. Walker fails to allege a due process claim.
Then, the Court recommends finding that Mr.Ikéa pleads facts supporting his retaliation cause
of action. However, because Mr. Walker does not allege a physical injury accompanying the
retaliation, the Court recommends dismissing Mr. Walker’s claim for compensatory damages.
l. Incident Occurring in June 2013

The Court recommends finding that Mr. Walkealfegations of incidents occurring prior
to September 1, 2014 are barred by the two-yeartstaf limitations. Mr. Walker alleges that on
June 13, 2013, Sheriff Blaine punched him in blaek and subsequently denied him medical
attention in retaliation for filing grievances. A@ompl. 12. Accordingly, Mr. Walker asserts a
First Amendment retaliation claim under 42 U.S.C. § 1988. “State statute of limitations
applicable to general personal injury claimpgy the limitations period fo§ 1983 claims . .. .”
Beck v. City of Muskogee Police Defd®5 F.3d 553, 557 (10th Cir. 1999). Colorado applies a two-
year statute of limitations to general tortians. Colo. Rev. Stat. § 13-80-102(1)(a) (2017). As
such, “the statute of limitations for § 1983 actitangught in Colorado is two years from the time
the cause of action accruedFogle v. Pierson435 F.3d 1252 (10th Cir. 2006). Therefore, the
statute of limitations on Mr. Walker’'s 2013 gkgions expired on June 13, 2015. Because Mr.
Walker filed this case on September 1, 2016, tlotmes are barred by the two-year statute of

limitations. Accordingly, the Court recommendsrdissing Mr. Walker’s retaliation claim to the



extent it relies on incidents occurring prior to September 1, 2014.
Il. Exhaustion

The Court will first address whether it is appriate to convert Defendants’ motion to one
for summary judgment. Then, the Court will address the incidents Mr. Walker has not exhausted.
Finally, the Court will discuss the allegations for which Defendants have not demonstrated a failure
to exhaust.

The Court finds it appropriate to convertfBredants’ motion to one for summary judgment
for the sole purpose of analyzing Plaintiffs’ failure to exhaust administrative remedies. Because
exhaustion under the PLRA is affimnative defense, courts regulaconvert motions to dismiss
to motions for summary judgment to analyze exhaust®®e Culp v. Williams$No. 10-cv-00886-
CMA-CBS, 2011 WL 1597953, at *2 (D. Colo. Apr. 6, 2011) (stating that the law of the Tenth
Circuit fully supports converting a motion to dismiss to a motion for summary judgment to
determine whether the plaintiff exhausted his claisex;also Radick v. Ippolithlo. 10-cv-02504-
DME-KLM, 2012 WL 4481406, at *5 (D. Colo. Aud3, 2012) (“If the evidence produced by the
parties shows that there are no genuine facdsakis preventing a findingatthe plaintiff did not
properly exhaust his available administrative remedies, the complaint must be dismissed without
prejudice.”). Indeed, the Tenth Circuit has stated“tvay in rare cases will a district court be able
to conclude from the face of the complaint thgbrisoner has not exhausted his administrative
remedies and that he is without a valid excusejlilar-Avellaveda v. Terreld78 F.3d 1223, 1225
(10th Cir. 2007). Furthermore, Mr. Walker hagtice that the Court mght convert the motion,
because the motion attaches matters outside thplamt and specifically asks the Court to convert

it. See Wheeler v. Hurdmad5 F.2d 257, 260 (10th Cir. 1987) (“[ién a party submits material



beyond the pleadings in support of or opposing aondb dismiss, the prior action on the part of
the parties puts them on notice that the judgey treat the motion as a Rule 56 motion.”).
Therefore, for the sole purpose of deciding Defetgl@xhaustion defense, the Court finds it proper
to analyze Defendants’ motion under Federal Rule of Civil Procedure 56.

Pursuant to the PLRA, prisoners must fully exhaust all available administrative remedies
before bringing suit. 42 U.S.C. § 1997e(a). “BHxdteon is no longer left to the discretion of the
district court, but is mandatory ¥Voodford v. Ngp548 U.S. 81, 85 (2006)o exhaust available
remedies, a prisoner “must ‘complete the adstiative review process in accordance with the
applicable procedural rules’'—rules that aréirderl not by the PLRA, but by the prison grievance
process itself."Jones v. Bogk49 U.S. 199, 922 (2007) (citation omitted) (quoiiigodford 548
U.S. at 88). Importantly, when a prison grievapiacess requires multiple levels of appeals, it is
insufficient that the prisoner file a grievance; famate who begins the grievance process but does
not complete it is barred from pursuing a 8 1983 claim under PLRA for failure to exhaust his
administrative remedies.Jernigan v. Stuchel304 F.3d 1030, 1032 (10th Cir. 200Rjttle v.
Jones 607 F.3d 1245, 1249 (10th Cir. 2010) (“[A]n intdanay only exhaust by properly following
all of the steps laid out in the prison systemis\gance procedure.”). T]he burden of proof for
the exhaustion of administrative remedies iniagaaverned by the PLRA lies with the defendant.”
Roberts v. Barrera484 F.3d 1236, 1241 (10th Cir. 2007).

Here, the Denver Sheriff Department mainsaam inmate handbook that explains in detail
the Denver County Jail's grievance procedueeECF No. 61-1. First, prisoners must complete
a grievance formld. at 20. If the jail staff's answer does not resolve the inmate’s grievance, the

prisoner may then file an appeal to the division chidf. If the prisoner is not satisfied with the

10



result of the initial appeal, he may thfda an appeal with the sherifid. “The Sheriff will make
the final resolution and will provide a written, datesponse within 10 working days of receipt of
that appeal.”ld.

The Court recommends finding that for all but two of Mr. Walker’s alleged incidents
Defendants have met their burden of demonstrating Mr. Walker’s failure to exhaust. Indeed,
Defendants’ uncontroverted declaration establishegsMin. Walker either did not file a grievance
or did not fully appeal the grievance for all the allegations underlying Mr. Walker’s claims with the
exception of one incident giving rise to the quecess claim and once incident underlying the
retaliation claim.

A. Unexhausted Claims

The Court first addresses the unexhaustedi@mts underlying Mr. Walker’s due process
claim. Mr. Walker alleges that on December215, he was taken to disciplinary segregation for
five days without any proces&im. Compl. 6. However, Majdvloore’s review of the grievances
Mr. Walker filed revealed that Mr. Walker did not submit a grievance related to this incident. Decl.
of Bryan Moore { 10(a), ECF No. 61-1. Mr. Walkexxt alleges that he was taken to disciplinary
segregation for eight days without any psgcen January 11, 2016. Am. Compl. 6. Although Mr.
Walker filed a grievance for this incident, he did appeal the grievance to the division chief. Decl
of Bryan Moore 1 11, 14. Mr. Walkéled three grievances relatéal his allegation that he was
taken to disciplinary segregation on July 11, 2046. Compl. 10. However, Mr. Walker did not
appeal two of these grievances to the divisionfchied he failed to appeal the remaining grievance
to the sheriff. Decl of Bryan Moore {1 11, 14. thgdMr. Walker did not ppeal to the sheriff his

grievance related to a September 24, 2016 incident when he was allegedly taken to disciplinary
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segregation for three monthdd. Because Mr. Walker does not present any evidence rebutting
Major Moore’s declaration, Defendis have met their burden of demonstrating that Mr. Walker
failed to fully exhaust his administrative remedies for the preceding incidents.

Regarding Mr. Walker’s retaliation claim, MiValker contends that on December 11, 2015,
he was placed in a cellahsmelled of urine and had feces on the wall in retaliation for filing a
lawsuit. Am. Compl. 7. However, Major Moore’s undisputed declaration states that Mr. Walker
did not file a grievance for this incidenDecl. of Bryan Moore § 10(a). Although Mr. Walker
complained of a similar incident that occurre@@16, Mr. Walker did not appeal this grievance to
the division chief.ld. 11 10(a), 13. Mr. Walker next ajjes that on August 1, 2016, Sheriff Blaine
revoked his free time and legal materials in retaliation for filing grievances. Am. Compl. 12.
Similar to his December 2015 allegation, Mr. Walkenthtlfile a grievance related to this incident.
Decl. of Bryan Moore { 10(c)Although Mr. Walker filed a griewace for a substantially similar
event that allegedly occurred on July 26, 2016jidenot appeal it to the division chield. § 13.
Furthermore, Mr. Walker did not file grievancekated to his allegations that Captain Romero had
other inmates assault Mr. Walker and his comberthat Sheriff Shudedestroyed his property in
retaliation for filing grievancesd. 1110(d)-10(e). As such, Defendants have met their burden of
demonstrating that Mr. Walker failed to exhaust his administrative remedies for each of these
allegations.

Mr. Walker asks the Court to excusee thxhaustion requiremenbecause Defendants

! Although Mr. Walker alleges this incidemtcurred on September 28, 2016, it is clear from
the content of the grievance that the altegenduct took place on September 24, 2016. Indeed, Mr.
Walker indicated in the grievance that he began a three-month sentence in disciplinary segregation
on September 24, 2016.

12



threatened and physically assaulted him for couirtig to pursue the grievances. Resp. to Mot. to
Dismiss 2, ECF No. 72. Mr. Walker is correct thgirisoner is required to exhaust only available
remedies, and “where prison officials prevent, thiywa hinder a prisoner’s efforts to avail himself
of an administrative remedy, they render that remedy ‘unavailable’ and a court will excuse the
prisoner’s failure to exhaustlittle, 607 F.3d at 125Q;uckel v. Grover660 F.3d 1249, 1252 (10th
Cir. 2011) (“[W]e have obligated sfrict courts ‘to ensure thahy defects in exhaustion [are] not
procured from the action or inaction of prisdfiaals.” (second alteration in original) (quoting
Aguilar-Avellaveda 478 F.3d at 1225)). One manner in which prison officials can thwart a
prisoner’s efforts to exhaust his claims is through threats or intimidafiocke] 660 F.3d at 1252.
Indeed, if the use of an administrative remedyll"®@sult in serious retaliation and bodily harm, .
.. that process can no longer be said to be ‘availaldik.&t 1253-54. When an inmate claims that
administrative remedies were unavailable due to threats or intimidation, the Tenth Circuit requires
that the plaintiff show: “(1) thahe threat or intimidation actually did deter the plaintiffinmate from
lodging a grievance or pursuing arfieular part of the prison admistrative process; and (2) that
the threat or intimidation would deter a reasoeabmate of ordinary fmness and fortitude from
lodging a grievance . . .2"1d. at 1254,

Here, the undisputed evidence demonstratgdMin. Walker was not actually deterred from
filing grievances. Mr. Walker has submitted seeen grievances since he filed this case.

Supplemental Decl. of Bryan Moofies, ECF No. 75-1. Outside of tbenclusory statements in his

2The requirement that a plaintiff make batsubjective and objective showing differentiates
excuse of exhaustion from the merits of attAisiendment retaliation claim, where courts require
only a showing that a reasonable inmate would be deterred from lodging a gri€Saac@mith v.
Plati, 258 F.3d 1167, 1176 (10th Cir. 2001) (listing trexednts for a First Amendment retaliation
claim).
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response brief, Mr. Walker has presented no evidence that the threats actually deterred him from
lodging grievances. Because the Court finds that Defendants’ alleged threats did not deter Mr.
Walker from using the administrative grievance process, the Court recommends refusing to excuse
Mr. Walker’s failure to exhaustSeeRouse v. BagaNo. 11-0433 MV/CG, 2012 WL 4498866, at

*7 (D.N.M. Sept. 25, 2012) (“Considering that Pl#incontinued to file grievances and to write
numerous letters in spite of the purported thrélésCourt finds that Platiiff was not subjectively
deterred from utilizing the grievance procedure at [the jail].”).

In sum, the Court recommends finding that Mr. Walker failed to exhaust his claims to the
extent they relate to the eight incidents dssad above. As such, the Court recommends dismissing
these claims without prejudice to provibfie. Walker the opportunity to exhausSee Fitzgerald
v. Corrs. Corp. of Am403 F.3d 1134, 1139 (10th Cir. 2005) (“[H}ae to exhaust administrative
remedies is often a temporary, curable, procedural flaw. If the time permitted for pursuing
administrative remedies has not expired, a prisoner who brings suit without having exhausted these
remedies can cure the defect simply by exhausting them and then reinstituting his suit.”).

B. Claims for Which Defendants Have Not Demonstrated Failure to Exhaust

Defendants have not submitted evidence dematirsgrMr. Walker’s failure to exhaust for
two of the allegations underlying Mr. Walker’s c¢te. First, Defendantio not meet their burden
regarding Mr. Walker’s allegation that he was placed in disciplinary segregation for twenty days
without any process.SeeAm. Compl. 6. Major Moore’s declaration does not reference this

incident, and Defendants produce no other evidenoexstrating that Mr. Walker failed to exhaust

% Because the Court holds that Mr. Walkeitefd to exhaust all claims against Romero,
Blaine, and Shuder, the Court need not address the merits of the claims against these individuals.
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his remedies related to this event. SimylaDefendants present no evidence proving Mr. Walker
failed to exhaust his claim that Sheriff Mozatiaced him in disciplinary segregation, took away

his free time, and made death threats becaude. &Valker’s refusal to stop filing grievanceSee

Am. Compl. 14. Because Major Moore’s declaration does not mention this incident, Defendants
have not met their burden of establishing theiraiitive defense. As such, the Court will analyze

the merits of Mr. Walker’s due process and retaliation claims only as they relate to these incidents.
lll.  The Two Claims for Which Defendants Have Not Proven a Failure to Exhaust

A. Due Process Claim

Mr. Walker alleges that his due proceggts were violated on January 19, 2016, when he
was placed in disciplinary segregation for twentysfand was not given arprocess atall . . . .”

Am. Compl. 6. Because Mr. Walker does not claim this deprived him of any property, the Court
infers he intends to allege only the deprivation of a liberty interest.

A prisoner, whether pre- or post-trial, doed automatically possess a liberty interest in
being free from disciplinary segregatidbee Sandin v. Connérl5 U.S. 472, 484 (199%ee also
Lopez v. LeMasted 72 F.3d 756, 759-60 n.2 (10th Cir. 1999) (stating that the due process analysis
for pre- and post-trial detainees is identicalstdad, the procedural protections that accompany the
due process clause apply only when placemedisiiplinary segregation “imposes atypical and
significant hardship on the inmate in relattorthe ordinary incidents of prison lifeSandin 515
U.S. at 484. Also relevant to this analysisvisether the confinement will inevitably affect the
duration of the prisoner’s sentende. at 487;Gandy v. Ortiz122 F. App’x 421, 423 (10th Cir.
2005) (“In addition, the imposition of disciplinarygsegation that does not itself inevitably affect

the duration of the prisoner’s sentence does ndidatp a liberty interest entitled to procedural due
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process protection.”).

The Court recommends holding that Mr. Walkaits to state a due process violatfoin
Sandin the Supreme Court held that thirty dagsdisciplinary confinement did not constitute
atypical or significant hardship, especially becatigeconfinement did not affect the plaintiff's
sentence. 515 U.S. at 487. Here, Mr. Walker alleges his disciplinary segregation beginning on
January 19, 2016 lasted only twenty days. Additionally, simil&atedin Mr. Walker does not
allege other facts demonstrating that this twetdgy segregation imposed an atypical hardship or
affected the length of his sentence. As sith,Walker has not pleaded that his confinement
beginning on January 19, 2016 deprived him of a protected liberty interest, and the Court
recommends dismissing this claim with prejudice.

B. Retaliation Claim

Mr. Walker asserts a First Amendment retaliation claim arising out of an interaction he had
with Defendant Sheriff Mozatti. Mr. Walker allegg8heriff Mozatti told him that if he continues
to file grievances, Sheriff Mozatti would placerhin disciplinary segregation. Am. Compl. 14.
After Mr. Walker told Sheriff Mozatti that he planned to pursue his grievances, Sheriff Mozatti

allegedly took him to disciplinary segregatitvad his free time taken away, and made continuous

* Although Mr. Walker does not explicitly stateat he pleads a conditions of confinement
claim, some of Mr. Walker’s allegations discuss the inadequate conditions of his confinement.
However, Mr. Walker does not allege that doaditions of his January 19, 2016 segregation were
beyond those inherent in ordinary prison ligee Darris v. Mazzai®&o. 12-cv-01559-REB-CBS,

2013 WL 5291940, at *12 (D. Colo. Sept. 17, 2013) g that the plaintiff's confinement in
disciplinary segregation for forty and fifty dayss not a condition of coimement “atypical to the
ordinary incidents of prison life”).

®>Because the Court holds that Mr. Walker doepleztd the deprivation of a liberty interest,
the Court need not analyze Defendants’ argument that Mr. Walker fails to assert a supervisory
liability claim.
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death threats to himd.

To allege a First Amendment retaliation claim, a plaintiff must assert:

(1) that the plaintiff was engaged in congionally protected activity; (2) that the

defendant’s actions caused the plaintiftdfer an injury that would chill a person

of ordinary firmness from continuing to engage in that activity; and (3) that the

defendant’'s adverse action was substantially motivated as a response to the

plaintiff's exercise of constitutionally protected conduct.
Shero v. City of Grove, Oklab10 F.3d 1196, 1203 (10th Cir. 200BGee v. Pache¢®27 F.3d
1178, 1189 (10th Cir. 2010).

The Court holds that Mr. Walker states a retaliation claim as to the making of death threats
and his placement in disciplinary segregation, ot as to the restriction of his free time.
Regarding the restrictions on Mr. Walker’s reti@atime, the Court does not find this would chill
an inmate of ordinary firmness from pursuing grievan&ee Rocha v. Zavara$#3 F. App'x 316,
318-20 (10th Cir. 2011) (holding that restrictingiamate’s recreation activities would not chill
a person of ordinary firmness frarantinuing to file grievancesY.herefore, the Court recommends
dismissing this claim to the extent it is based on recreation time.

However, the Court finds that Mr. Walker statdeslaim as to his placement in disciplinary
segregation and the alleged death threats. Mik&Waontends he was engaged in the protected
activity of filing grievances. Am. Compl. 14e&ond, liberally construing Mwalker’s allegations,
the Court finds that placement in disciplinargsgation and making continuous death threats
would deter a reasonable inmate from continuing to file grievances, especially given the close
temporal proximity between Sheriff Mozatti’s threat and Mr. Walker’'s removal from general

population. See Montoya v. Bd. of Cty. Comm’&)6 F. Supp. 2d 434, 448 (D. Colo. 2007)

(“[Clommon sense leads to the conclusion thatdptaken out of the general population and placed
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in twenty-three-hour-per-day confinement in retabia for complaining to the press would deter a
reasonable inmate from exercising thasEAmendment right in the future.’yee also Santiago v.
Blair, 707 F.3d 984, 992 (8th Cir. 2013) (“[A] reasonabtg gould find that threats of death, issued
by a correctional officer tasked with guarding a prisoner's segregated cell, would chill a prisoner of
ordinary firmness from engaging in the prison gaigce process.”). Third, Mr. Walker alleges that
Sheriff Mozatti’s actions were substantially mote@by Mr. Walker’s grievances. Sheriff Mozatti
allegedly told Mr. Walker that he would punish Mr. Walker if he continued to file grievances. Am.
Compl. 14. Sheriff Mozatti placed Mr. Walkerdisciplinary segregation and began making death
threats within twenty minutes of Mr. Walkerfanming Sheriff Mozatti that he planned to pursue
his grievances.

Furthermore, the Court recommends finding thaglleged, Mr. Walker’s right was clearly
established. “The law is clearly established wa&upreme Court or Tenth Circuit decision is on
point, or if the clearly established weight offaurity from other courts shows that the right must
be as plaintiff maintains.’Dodds v. Richardsqr614 F.3d 1185, 1206 (10th Cir. 2010) (quoting
Harman v. Pollock586 F.3d 1254, 1261 (10th Cir. 2009)). As for the retaliatory placement in
disciplinary segregation, the Tenth Circuit has fotivad an inmate’s placement in segregation for
several months is a sufficiently adverse actosurvive summary judgment on a First Amendment
claim. See Smith v. Maschné&99 F.2d 940, 949 (10th Cir. 199®Ithough Mr. Walker does not
explicitly state the amount of time he remained in disciplinary segregation, he alleges he was still
in segregation at the time he filed his Amen@ednhplaint in April 2017. Am. Compl. 10. Liberally
construing these allegations, the Court finds them sufficiently simifamithto put a reasonable

officer on notice that the conduct violated the First Amendment.
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It is also clearly established that making death threats in retaliation for protected conduct
violates the First Amendment. Wan Deelen v. Johnspthe plaintiff claimed the defendants
violated his First Amendment rights by threateningioot him if he continued to file tax appeals.

497 F.3d 1151, 1157 (10th Cir. 2007). eThenth Circuit stated that the plaintiff's “allegations of
physical and verbal intimidation, including a threat by a deputy sheriff to shoot him if he brought
any more tax appeals, would surely suffice under our precedents to chill a person of ordinary
firmness from continuing teeek redress . . . Itl. The Court finds/an Deelerclearly establishes

that making death threats to keep an individt@h engaging in protected activity violates that
individual's First Amendment rights. Furthermadiree weight of authority from other jurisdictions
supports the notion that the allegeolation was clearly establisheBee Santiaga@07 F.3d at 992
(holding that death threats issued by a correctioffiger would chill a prisoner of ordinary fitness

from continuing to file grievancesBchleig v. Borough of NazaretNo. 16-3499, 2017 WL
2591408, at *4 (3d Cir. June 15, 2017 the few cases in which government officials have made
death threats in response to constitutionally protected activity, no one has tried to claim that the
offending official’s behavior is something otltlean unlawful retaliation.”). Accordingly, accepting

Mr. Walker’s allegations as true, the Court recommends finding that Sheriff Mozatti is not entitled
to qualified immunity.

Although Mr. Walker states a claim for relighe PLRA bars Mr. Walker’s claim for
compensatory damages, because he does nge a@lphysical injury. The PLRA provides, “No
Federal civil action may be brought by a prisor@fined in a jail, prison, or other correctional
facility, for mental or emotional injury suffer@dile in custody without a prior showing of physical

injury .. ..” 42 U.S.C. 8 1997e(e). Here,.Mvalker does not plead that he suffered a physical
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injury as a result of Sheriff Mozatti’s retaliatargnduct. Instead of attempting to show a physical
injury in his response, Mr. Walker states that Section 1997e(e)’s physical injury requirement does
not apply to First Amendment retaliation claimResp. to Mot. to Bimiss 4, ECF No. 72. In
support of his proposition, Mr. Walker cites cagesn the Ninth, Seventh, and Second Circuits.
Id. However, the Tenth Circuit has expressly rejected these holding§sailes v. Van Bebhdhe
court stated:
We disagree with the reasonindMiasonandAmakemwhich would make application
of the statute contingent on the naturthefplaintiff's allegedly infringed rights. We
are persuaded instead that section 1997k¢e)ld be held to apply in the instant case
because of its plain language. The plEinguage of the statute does not permit
alteration of its clear damages restrictionghe basis of the underlying rights being
asserted. The underlying substantive violation, like Canell's First Amendment
wrong, should not be divorced from the resulting injury, such as “mental or
emotional injury,” thus avoiding the clear mandate of § 1997e(e). The statute limits
the remedies available, regardless of the rights asserted, if the only injuries are
mental or emotional.
251 F.3d 869, 876 (10th Cir. 200{fpotnote call number omitted) Accordingly, the Court
recommends limiting the remedies for Mr. Walker’s retaliation claim to nominal damages and
declaratory or injunctive reliefSee Clifton v. Eubank18 F. Supp. 2d 1243, 1253 (D. Colo. 2006)

(“[W]hile claims for damages are precluded by th&RLother forms of relief remain available.”).

CONCLUSION

In sum, the Court first recommends finding that Mr. Walker’s claims based on actions
occurring prior to September 2014 are bared by the statute of limitations. Next, to the extent Mr.
Walker’s claims are based on the eight incidents articulated in Sé¢Ajrof this Report and
Recommendation, the Court recommends dismissiagidims without prejudice for failure to
exhaust. However, the Court recommends figdhat Defendants do not establish a failure to

exhaust regarding two incidents Mr. Walker gdse—one underlying the due process claim and the
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other supporting the retaliation claim. The Coedommends finding that Mr. Walker fails to state
a due process claim, because he does not allagpé¢fendants deprived him of a protected liberty
interest. As for the retaliation claim, t®urt recommends holding that although Mr. Walker
asserts a claim based on his placement in disaiplisegregation and death threats Sheriff Mozatti
made to him, his failure to plead a physicgliry precludes him from recovering compensatory
damages. Accordingly, the Court respectfully recommends that Defendants’ Motion to Partially
Dismiss Second Amended Complaint or in the Alternative Motion for Summary Judgment [filed

August 3, 2017; ECF No. $begranted in part and denied in part®

Entered and dated at Denver, Colorado, this 17th day of October, 2017.
BY THE COURT:

Michael E. Hegarty
United States Magistrate Judge

® Be advised that all parties shall have fourtd@ys after service to serve and file any written
objections in order to obtain reconsideration by the District Judge to whom this case is assigned.
Fed. R. Civ. P. 72. The party filing objectionaust specifically identify those findings or
recommendations to which the objections are beiage. The District Court need not consider
frivolous, conclusive ogeneral objections. A party’s failure to file such written objections to
proposed findings and recommendations contaméuls report may bar the party fronda novo
determination by the District Judgetbg proposed findings and recommendatiddsited States
v. Raddatz447 U.S. 667, 676—83 (1980); 28 U.S.C. § 636(b)(1). Additionally, the failure to file
written objections to the proposed findings and nem@ndations within fourteen days after being
served with a copy may bar the aggrieved party fmppealing the factual and legal findings of the
Magistrate Judge that are accepteddopted by the District CourDuffield v. Jacksarb45 F.3d
1234, 1237 (10th Cir. 2008) (quotipore v. United State950 F.2d 656, 659 (10th Cir. 1991)).
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