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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson

Civil Action No. 16<v-02351RBJ
Consolidated Cases 16~02394-RBJ and 16v-02352RBJ

GREGORY BELL,
JOSE ACEVEDO, and
DENISE DURBIN, individually and as parent and next friend of K.D. and B.D.,
for themselves and on behalf of all others similarly situated,
Plaintiffs,

V.

THE 3M COMPANY f/k/a Minnesota Mining and Manufacturing Cand
TYCO FIRE PRODUCTS, L.P., successo+the interest to The Ansul Company,

Defendats.

ORDERON MEDICAL MONITORING MOTIONS

Defendants Tyco Fire Products, Chemguard 3M move to dismiss plaintiffs’ medical
monitoring claims, arguing that Colorado’s appellate courts have not recognibeal cause of
action. Tyco and Chemguard alternatively request that the issue be cestiheddolorado
Supreme CourtSeveral other defendardsk to join one or both of the motions to dismiss. |
decline to certify the issue to the Colorado Supreme Court, hold that Coloraddlateppmairts
probably would recognize such a claim, but nevertheless grant the motions to digmisawe
to amend for reasons explained in this order. In this order, although not related to tted medi
monitoring claim as such, | also grant defend@vits motion to dismiss plaintiffs’ civil

conspiracy claim.
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. BACKGROUND

Plaintiffs, who reside in the communities of Fountain, Security, or Widefield, Colorado,
allegethat Aqueous Film Forming Foam (AFFESed at Peterson Air Force Base as a
firefighting suppressant has contaminated the groundvvatieeir communitiegor decades.
AFFF contains chemicals known as Perfluorinated Compounds (“PFCs”), including
perfluorooctane sulfonate (“PFOS”), perfluorooctanoic acid (“PFOA”) andyoehieptanoic
acid (“PFHpA”), all of which, according to plaintiffs, can cause serious heafihdts and affect
property values.

Original Complaints

The originalplaintiffs -- Gregory Bell, Jose Acevedo and Denise Durbiied two cases
September 18, 20168n case No. 1&v-2351-RBJ, filed on their own behalf and on behalf of a
purported class of similarly situated individuals, they alleged thatah&amination of their
water has caused properglated damages. In case No-cl62352-PAB, also filed individually
and on behalf of a purported class, plaintiffs sought the costs of medical monitbraingthey
claimed to be necessary for the early detection of illnesses caused by the ratiwamin both
cases they named The 3M Company, The Ansul Compahiaonal Foam, manufacturers of
AFFF, as defendant®laintiffs asserted claims of negligence, defective product/failure tg warn
defective product/design defect and unjust enrichment. Plaintiffs’ counbel findt and second
cases was Kevin S. Hamm of Denver.

A few days later a third case was fil&hvis v. The 3M CorpNo. 16€v-02394-RM.
This was a class action filed on behalf of a group of nine individuals. Plaintiffischéne same

three companies plus Angus Fire, Buckeye Fire Protection Co. and Chemguarchdardsfe



They purported to act on behalf of three classes: a “Municipal Water Bodily I8]ass;” a
“Private Water Bodily Injury Class;” and a “Property Damage Class.” &ssgrted claims of
negligence, private nuisance, medical monitoring, products liability/aituwarn, products
liability/defective design, and unjust enrichment. ECF NaRMintiffs’ counsel were Napoli
Shkolnik PLLC of New York and the McDivitt Law Firm of Colorado Springs.

All parties to the twdell casegointly filed a motion to consolidate the three cases for
pretrial proceeds. ECF No. 32. Thbavisdefendants who were also named inBledl cases
joined the motion, but thBavisdefendants who were named onlyDavisdid not. TheDavis
plaintiffs opposed consolidation. The Court granted the motion to consolidate the three cases
and directed the parties to file all further pleadings it\t@351. ECF No. 57.

There was also a disuamong counsel for appointment as “lead interim class counsel”
between counsel for thgell plaintiffs (Mr. Hannon) and counsel for tiavis plaintiffs (the
Napoli Shkolnik and McDivitt law firms). During a Scheduling Conference held on A@gust
2017 the Court appointed none of the competing lawyers or law firms as lead plaiatifiset
instead selecting David Hersh of the Burg Simpson law firm of Denver who had, metm]
appeared as adainal counsel for th®avisplaintiffs, as lead couet SeeECF No. 83 at 7-8.

First Amended Complaint

A First Amended Complaint was filed in the consolidated cases on September 22, 2017.
ECF No. 88. Because this complaint has lmgrersedelly a Second Amended Complaint, |
won't dwell on it other than to note the plaintiffs listed in this version include none of the

plaintiffs named in any of the original three complaints.



Second Amended Complaint

On December 8, 2017, though still under the caption of the origeletasewhich lists
Gregory Bell, Jose Acevedo and Denise Durban as plaintiffs and 3M and Tycodéivets(as
successor to Ansul) as defendants, plaintiffs filed a Second Amendeddidnmpthe
consolidated class caseéSCF No. 126 This plaintiff groupasidentified in the body of the
Second Amended Complaint is comprised of 16 individuals, none of whom were named as
plaintiffs in any of the original three cas@sd only some okhom were listed in the First
Amended Complaint These plaintiffs areepresented by the Burg Simpson, Napoli Shkolnik
and McDivitt law firms but not by Mr. Hannon.

The defendantslentified in the body of the Second Amended Complaint are The 3M
Company Tyco Fire Products L.P. (as successor to Ansul), Buckeye Fire Equipment i§ompa
Chemaguard, National Foam, Inc., Kidde Fire Fighting, Inc. (individualdyamsuccessor to
National Foam, Inc.); Kidde PLC, Inc. (individually and as successor to Nakoaat);

Williams Holdings, Inc(individually and as successor to National Foam); Williams Holdings
US, Inc.;Williams CorporationKidde-Fenwal, Inc. (individually and as successor to National
Foam); UTC Fire &Security Americas Corporation, Inc.; and Enterra Corporation (individually

and as successor to National Foam)

1 On February 2, 2018 plaintiffs’ moved to amend the caption to list the plaintifihanigfendants
identified in the body of the Second Amended Complaint as the plaintiffs andfémeldnts in the

caption. ECF No. 156. No response was filed, andaadizing at the time that this would create
controversy, the Court granted the motion. ECF No. 167. The issues raisde NDEZD7, the two sets

of responses, ECF Nos. 227 and 230, and the two sets of replies, ECF Nos. 236 and 244, @ethanstra
even the caption of the consolidated case is in play. | also note thia foost part the parties have
continued to use the original caption notwithstanding the Court’s orddimgyaime motion to modify the
caption. | now vacate the order found at ECF No. 167 and will consider the captitretagét the

issues raised in ECF No. 207 la¢ tNovember 30, 2018 hearing, if possible, or thereafter, if necessary.



TheSecond Amended Complaint is presently the operative complaint in the consolidated
cases. Plaintiffs assert cladaims on lehalf ofa Medcal Monitoring Class and a Property
Damage Class. ECF No. 126 at 148. They also asasienson behalf othemselves
individually. Thirteenof theclass representativetaim that theysuffer from diseases ranging
from pregnancy complications to kidney and thyroid disease which they attribute tqptseiex
to PFCs in their waterld. at 15664. These class representativesig claims on behalf of the
class as well as individual personal injury and property damage cladm$hree class
representatives’ho do not presently suffer from such diseases bring only claims on behalf of the
classand individual property damage claims. at §16567.

The Second Amended Complaint asserts ¢iaems for relief: (1) negligencé¢?)
medical monitoring(3) products lialhity for failure to warn (4) products liability for defective
design; and (5) civil conspiracyd. at 43-57. Plaintifs seek to certify sublasses, and they
seek the following relief: declaration that defendants acted with nesglige, gross negligence,
or reckless disregard for health, safety, and property; an order requiringaefeto implement
a testing and monitoring protocol to test the plairitiffater; an order requiring defendants to
implement a medical monitoring pomol; andan award of damageattorneys’ fees, costs, and
postjudgment interestld. at 58.

Individual Actions

To complete the unusual procedural posture of this litigation | note that since tmel Sec
Amended Complaint was filed, and for reasons only they Koowureat this point, the Napoli
Shkolnik and McDivitt law firms have filed 41 additional casethis district, all arising from

the alleged AFFF contamination of the groundwater in the Fountain, Security and Widefiel



communities. Each of these lawsuits is filed on behalf of a large group of individireds
groups vary in size baverage approximately 175 plaintiffs per chwea total of approximately
7,200 individual plaintiffs. Presumably all of these individuals are members of onere of
the purported classes in the consolidated class action cases. So far asgheviiléke
defendants have not been served.

The existence of the 41 individual plaintiffs’ cases has obvious implications fda#ise ¢
action cases and vieeersa. However, other than completing my summary of the procedural
history of the “3M cases” | need not otherwise resolve those issues today.

II. STANDARD OF REVIEW

In three orders issued today | am addressing all pending motions in the tleee cas
consolidated under tHgell et al. v. The 3M Compamaption other than the motion for class
certification which is set for hearing on November 30, 2018. As noted above, the present order
primarily addresses defendants’ motions to dismiss plaintiffs’ claim falsftmimplement a
program for “medical monitoring” in the affected communities.

To survive a 12(b)(6) motion to dismiss, the complaint must contain “enough facts to
state a claim to relief that is plausible on its fadeitige at Red Hawk, L.L.C. v. Schnejd&3
F.3d 1174, 1177 (10th Cir. 2007) (quotiBgll Atl. Corp. v. Twombly550 U.S. 544, 570
(2007)). A plausible claim is a claim that “allows the court to draw the rabkoimference that
the defendant is liable for the misconduct allegefishcroft v. Igbgl556 U.S. 662, 678 (2009).
While the Court must accept the wpleaded allegations of the complaint as true and construe
them in the light most favorable to the plaintRiobbins v. Wilkie300 F.3d 1208, 1210 (10th

Cir. 2002), conclusory allegations are not entitled to be presumedifipag&,556 U.S. at 681.



However, so long as the plaintiff offers sufficient factual allegationk ghat the right to relief
is raised above the speculative level, he has met the threshold ple¢adoheyd. See, e.g
Twombly 550 U.S. at 55@8ryson v. Gonzale$34 F.3d 1282, 1286 (10th Cir. 2008).

3M’s motion to dismiss plaintiffs’ medical monitoring claim on the basis that plaintiffs
lack standingo assert this clains “properly determined pursuant to Rule 12(bjiégause such
argument attacks the Court’s subject matter jurisdictidrvine v. 1.C. System, Incl198 F.

Supp. 3d 1232, 1235 (D. Colo. 2016)aiRtiffs bear the burden of establishing subject matter
jurisdiction. 1d.

3M alsomoves to dismiss plaintiffs’ civil conspiracy claimvhich sounds in fraud,
thereby invoking the standard under Fed. R. Civ. P. 9(lparty pleading fraud “must state
with particularity the circumstances constituting fraud.” Fed. R. Civ. P. &£bjlsoln re
Qwest Commc'ns Int'l, Inc. Sec. Liti®87 F. Supp. 2d 1130, 1153 (D. Colo. 2005) (“To the
extent the civil conspiracy claim is based on acts that are unlawful bebaysmhstitute fraud,
... the fraudulent acts must be pled under the atdraf Rule 9(b).”).

Finally, pursuant to Rule 21.1 of Colorado Rules of Appellate Procedure, the Colorado
Supreme Court mayahswer a question of state law certified to it by a United States District
Court if the question ‘may be determinative of the cause then pending in thgrgedourt and
as to which it appears to the certifying court there is no controlling prededée decisions of
the [Colorado] Supreme Court.Frias v. Chris the Crazy Trader, IndNo. 13CV-01240-
MSK-KLM, 2014 WL 2975321, at *2 (D. Colo. July 2, 2014jf'd 604 F. App'x 628 (10th Cir.
2015) (quoting Colo. App. R. 21.1.(a) district court’sdecision to certify a question is

discretionary, anduch a decision may be appropriate “where the legal question at issue is novel



and the applicable state law is unsettleldl’ (citations omitted).“However, certification is not
to be routinely invoked whenever a federal court is presented with an unsettled queséte of s
law. [...]Absent some recognized public policy or defined principle guiding the sg@rfci
jurisdiction conferred, federal courts bear a duty to decide questions of statbéamecessary
to render a judgment.Colony Ins. Co. v. Burk&98 F.3d 1222, 1235 (10th Cir. 2012) (internal
guotation marks and citation omitted).

[ll. ANALYSIS

Plaintiffs assert a claim for medical monitoring under Colorado law on the grthatds
they were exposed to PFCs due to defendants’ actions. Plaintiffs contend tlaae ttieyefore
at a higher risk of contracting a serious latent disease for which pemedical testing is
reasonably necessary, ahdtsuch testing exists, making tbarly detection of those diseases
possible and beneficial. ECF No. 126 at #aintiffs assert, for example, that because of their
exposure to PFCs, they are at an increased risk of developing “effects on tahadiwermune
system, high cholesteroMels changes in thyroid hormone, and kidney canckt.’at 18.
However, defendants dispute the validity of such a claim under Colorado law, agbaitting
Colorado courts do not recognize claims for medical monitoring absent a presecalghysiy.
ECF No. 154 at 1; ECF No. 157 at 5.

Each of the three substantive motions before the Court turns at least in part on this
qguestion. In Tyco and Chemguard’s motion igndss plaintiffs’ medical monitoring claim,
which is joined by National Foam, Kidde PLC, KidBenwal, UTC Fire, and Buckeye
(collectively, “Tyco and Chemguard”), defendants contend that Colorado couetaénaer

recognized such a clainECF No. 154 at Isee als&CF Nos. 160, 219, 15%imilarly, in



3M’s motion to dismiss plaintif medical monitoring and conspiracy claims, which is joined by
Buckeye, 3M asserts that Colorado courts do not recognize claims for medical mgmtoere
there is no physical injury. ECF No. 15fe als®ECF No. 159. Findé}, Tyco and Chemgudr
ask this Court to certify thiguestion to the Colorado Supreme Court in the eventtthaat
motion to dismiss is denied. ECF No. 155.

Given that each of these motions turns on this central questibe status of medical
monitoring claims in Colorag | will address it first. | will then turn to thedditional
contentions defendants raise in their motiaith respect to the medical monitoring claim,
namely thaplaintiffs lack standing to brinthis claim and have failed to adequately plead all the
elements otheclaim. | will separately address 3M’s contention that plainhfisefailed to
properly pleadheir claim ofcivil conspiracy.

A. Plaintiffs’ Medical Monitoring Claim .

As defendants and plaintiffs acknowledge, the Colorado Supreme Court has not yet
addressed the question at isstraleed, plaintiffs concedéat “the Colorado Supreme Court has
yet to explicitly address medical monitoring as a cause of action,” ahithéne is “limited
Colorado Supreme Court precedent” on the subject. ECF No. 182 at 3, 6. Insiedtispely
on a 1991 opinion from Judge Babcock in this district finding that “the Colorado Supreme Court
would probably recognize, in an appropriate case, a tort claim for medical nmapitdeCF
No. 182 at 3-5 (quotinGook v. Rockwell Int’l Corp.755 F. Supp. 1468, 1471 (D. Colo. 1991)
Defendants, in contrast, note that despite Judge Babcock’s prediction, the ColoramheeSupr
Court has not recognized such a claim in the intervening 23, yedlthey contend thahe

trend nationally has been “to reject claims for medical monitdriegCF No. 199 at 2.



In cases arisingnder diversity jurisdiction, like this onegeECF No. 126 at 11),
the Court’s task is not to reach its own judgment regarding the substahee of
common law, but simply todscertain and apply the state lawWhere no
controlling state law exists, the federal court must endeavor to predict what the
state’s highest court would do if it were faced with the same fadtgsaues. In
making that prediction, a court consideamalogous decisions by the [state]

Supreme Court, the decisions of the lower courts in [the state], the decisions of
the federal courts and of other state courts.”

Home Loan Inv. Co. v. St. Paul Mercury Ins.,G& F. Supp. 3d 1307, 1312 (D. Colo. 2014)
(internal citations omitted, alterations in original).

Thus, to decide how the Colorado Supreme Court might decide this question, | will asses
Judge Babcock’s reasoning@ookand examine thdevelopments in other courts throughout
the country and in Coloradds a threshold mattehowever, first addres®ne apparent
inconsistency in plaintiffs’ complaint related to the nature of their injédyhough, as noted
above, 13lass representatives have diseadg@ish they attribute at least in part to their
exposure to PFCs, the medical monitoring claim is not based on any gieg&nal injury
Instead, plaintiffs with and without ment health issues assert the medicahiteoing claim
only for potentialatentmaladies. ECF No. 126 at §flaintiffs note that they “are at a seriously
increased risk of contracting numerous medical conditions,” and they contend thatlmedic
examinations are necessary “to detect latent diseaskesleed, as will be discussed herein, the
central question in most medical monitoring cases is whpthmtiffs without currenphysical
injuries can assert claims for monitoring.

However, there is also a small subset of cases other jurisdictiongn which
“subclinical” changes, such as the bioaccumulation of toxins in blood or the breakdowapf D

have been found to constityieesent physical injury despite the absence ofcéinical
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manifestation othe injury. SeeBaker v. St.-Gobain Performance Plastics Co§32 F. Supp.
3d 233, 251 (N.D.N.Y. 201 gppeal docketedNo. 17-2494 (2d Cir. May 15, 2018inding that
the accumulation of PFOA in the blood was enough to constitute an injury within a prgexisti
tort); see alsdonovan v. Philip Morris USA, Inc914 N.E. 2d 891, 902 (Mass. 2009)
(concluding that the cost of medical monitoring is compensable where thesehstantial
increase in the risk of harm due to exposure “and so long as there has been at least a
corresponding suletiular change”) Perhaps in an attempt to fit into this set of cases, or perhaps
in an attemptd establish their standinglaintiffs also assert in their complainaththey “have
suffered an injury due to the bioaccumulation of these hazardous substances in their blood.”
ECF No. 126 at 50. Doubling down on this argument in their responses to defendants’ motions
to dismiss, plaintiffs assert that they “have pled a direct physical jrijugybioaccumulation of
PFOA and PFOS in their blood."ECF No. 182 at 7, ECF No. 184 at 7.

To the extent that plaintiffs attempt to asskeat the bioaccumulation of toxins or
subclinical damage constitute a present physical injuagn not convinced Plaintiffs have
provided no indication that the Colorado courts recognize such a theory. Moreover, the Tenth
Circuit has provided a persuasive guide as to how the Colorado Supreme Coupearagivie
this issue inJune v. Union Carbide Corps77 F.3d 1234, 1249 (10th Cir. 2009) (noting that “a
number of courts have recognized medical-monitoring claims . . . premised on subeliata
of toxic exposure,” but concluding that even in those cases such subclinical changes do not

constitute bodily or physicalinjuries”) (emphasis in original)Because | agree withe Tenth

2 |n arguingthat they have standing taise this claim, plaintiffasseryet another theorgf their injury:
“[t]he injury in a claim for medical monitoring is the cost of the mediea¢ ¢hat will, one hopedetect
that injury.” ECF No. 184 at 8.

11



Circuit that the “subclinical” injurgheory is not likely to suffice to establisipeesent physical
injury, 1 will evaluate plaintiffs’ claimwith the understanding that they dot suffer from any

present physical injury for which they are seeking monitoring. Thus, the quesssoeats

whethera plaintiff without a present physical injunyayassert a claim for medical monitoring

basedonly ontheexposure to PFCs and thskriof latent diseases

12



1. Judge Babcock’s Prediction @ook

As noted above, this question was last addressed in this district in a 1991 decision by
Judge Babcock i€ook v. Rockwell Int'l Corp.755 F. Supp. 1468, 1471 (D. Colo. 199The
Cookplaintiffs lived neara nuclear waste site asded for injury and damages caused by the
release of hazardous substances from the sit@t 1477. They sought the costs of
individualized medical monitoring under both the Price Anderson Act, whichde®wa remedy
for physical injuries resulting from nuclear substances, and under Colorado conamaa. lat
1471. Becauseludge Babcock concluded that the Colorado Supreme Court would probably
recognize a claim for medical monitoring, he found thatpaintiffs’ claim for individualized
medical monitoring was cognizablél. at 1477. Despite the fact that plaintiffs’ claim was
deemed cognizable, Judge Babcock found that they had failed to adequately pleackdrp@s
hazardous substanchl. As sich, they were granted leave to amend their compl&int.

In concluding that the Colorado Supreme Court would likely recognize a medical
monitoring claim Judge Babcock summarized the “unique issumplicated incases alleging
exposure to toxic substances ungladitional conmon law tort theory, includinthat injuries
resulting from such exposure are often latddt.at 1476. Such latency “presents seemingly
insurmountable problems of proof” with respect to proving theipllymjury element
traditionally required to impose tort liabilityd. As a result, Judge Babcock turned to “non-
traditional” tort claims irwhich plaintiffs are affaded relief even though they have “not yet

manifested present physical injuryid. These nostraditional claims included emotional

13



distress claims based the fear of contractma toxic exposure disease and medical monitoring
claims. Id.

Judge Babcochkoted thaifference between a claim for medical monitoring and a claim
for enhanced risk of future diseafiee latter seeks “compensation for the anticipated harm
itself,” whereas medical monitoring claims seek to recover “only the gizdohgifcosts of
periodic medical examinations” needed to detect the onset of a disgéa@eternal quotation
marks and citation omitted). Judge Babcock also outlined the “simple” theory beltanth foc
medical monitoring, which he explained as being motivated by the “sound medic¢algirac
seeking medical monitoring to @emine whether algintiff who has been exposed to a
hazardous substance has contracted a disease from that exjpasatré477.Judge Babcock
explained that where aetendants tortious acts createlde need for the monitoring, the
defendant should be required to pay the ctikt.He distinguished medical monitoring—which
“compensates a plaintiff for diagnostic treatment, a tangible and quartiietl of damage
caused by a defendant’s tortious condudierm generalized scientific studies determine the
odds a particular person might contract a diselseat 1478.

Judge Babcock was persuaded by precedent in other circuits, observing thats‘[c]ourt
have generally accepted tort claims for medical monitorihd.”For example, he citel re:

Paoli Railroad Yard PCB Litigatior916 F.2d 829 (3d Cir. 1990), in which “the Third Circuit
followed the weight of authoritywhen it predicted that the Pennsylvania Supreme Court would
allow such a cause of actiofd.

2. Developments in Colorado Courise& Cook

14



Defendants contend that Judge Babcock’s prediction defied existing Colorado law i
1991 and has not been borne out by Colorado courts in the intervening 27 years. According to
Tyco and Chemguard, Colorado courts require “actual physical injury as a préeeiguis
claiming damages in tort.ECF No. 154 at 2—33M, for its part, takes issue with the fact that
“Cookreached its conclusion not by analyzing Colorado law . . . but in reliance upon four
medicatmonitoring cases from other jurisdictions.” ECF No. 157 at 8. Defendants rely on
several arguably analogous case®lving “fear of cancer” or emotional distress claitos
explain Colorado courts’ physical imprequirement SeeECF No. 154 at 23-(citing Towns v.
Anderson579 P.2d 1163, 1164 (Colo. 1978) &atyla v. Pash960 P.2d 123 127-28 (Colo.
1998).°

In Towns which precede€ookby more than a decadde Colorado Supreme Court
assessed the question whether a plaintiff may assert a claim for emotioeakdisispite the
fact that he did not sustain any physical injury at the scene of the accident tedthiaus
distress’ 579 P.2d at 1164. The Court found thahéplaintiff does in fact develop serious
physical manifestations as a resulbaf emotional distress, including, for example, nightmares,
sleepwalking, nervousness and irritability, damages resultingdroleim for emotional distress

canfollow. Id. at 1164—-65.

% Defendants also cit®ibbons v. Ludlow304 P.3d 239, 246 (Colo. 2013) for the principle that “a cause
of action does not lie when the fact of damages is uncertain or specul&®E No. 154 at 3. However,
this case occurs in the context of “claiming lost profits as damages in a profeasigligénce case,” and
as such is inapposite here. 304 P.3d at 246.

* The fact thaffownspredated Judge Babcock’s decision but did not factor into his reasoniratésdic
that the issues presented were not instructive in the context of a medic@rmgreclaim.

15



In Boryla, the plaintiff brought claims for emotiondistressincluding fear of the
increased risk of a recurrence of canedter a doctor failed to promptly diagnose her cancer in
the first instance. 960 P.2d at 127. The Colorado Supreme Court emphasized that the plaintiff
“did not request damages for the increased possibility that she might suffer @meeusf
cancey” but that she instead “sought damages for ‘emotional distress, inchedingf an
increased risk of recurrence of canceid. (emphasis in original)The court held that a
plaintiff must prove actual physical injury as a prerequisite to claiming damatypes fior
emotional distress based on the risk of recurrence of future hdrnBecause the plaintiff in
that case had experienced the growth of a tumor based on her doctor’s failure tdyprompt
diagnose her cancer in the first instance, the court was satisfietielzad provided evidence of
an “attendant physical injury” such that the jury could consider her requestiagéda tied to
emotional distressld. The caurt limited its conclusiorto fear of cancer cases in tmedical
malpractice setting, in which there is usually an existing makslgistinct from the toxic tort
sdting, in which the patient has yet to experience the onset of the mdthdy.128.

Neither ofthese cases precludemadical monitoring claim ithe absence of a present
physical injury. Emotional distress claims are distinct from medical monitolangs. As
Judge Babcochointed outmedical monitoring claims seés recover the “quantifiable costs of
periodic medical examinations.'Cookat 1476, quotingPaoli Railroadat 850. Such claims
require evidence d plaintiff's exposure, the natud the riskthey face and the nature of the
monitoring procedureavailable. See idat 1477 (outlining the elements a plaintiff must prove in

a claim for medical monitoring damages). Thus, the fact that courts require evadenc
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physical injury in an emotional distress claim does not indicate that such a mentiie
necessary in the context of medical monitoring.

This distinction is borne out in other jurisdictions.Burns v. Jaquays Min. Corp/52
P.2d 23, 31 (Ariz. Ct. App. 1987), for expla, where the plaintiffs asserted claims for emotional
distress for fear of developing diseadbs, courtheld that “[t]here can be no claim for damages
for the fear of contracting asbestos-related diseases in the future withooanifestation of a
bodily injury.” Nevertheless, the court noted that “despite the absence of aggbhy
manifestation of any asbestodated diseases” the plaintiffs should be entitled to regular
medical testing and evaluatiofd. at 33 See also Exxon Mobil Corp. v. Albrigfitl A.3d 30,

60, 80 (Ct. App. Md. 2013) (concluding that to recover emotional distress damages for fear of
contracting a disease a plaintiff must show that “he or she manifested a pmysigatapable

of objective determination,” but nonethelessognizing a claim for medical monitoring absent
evidence of physical injury). Thus, the fact that Colorado requires evidence wigbmyjsiry in
emotional distress claims for fear of future diseases does not indicateettdte would require
suchevidence in medical monitoring case.

Aside fromBoryla, neither side points to aryolorado case sindg@ookthat might
elucidate the Colorado Supreme Court’s treatment aiéidical monitoringslaim at issue here.
Regardless of the reason that the state courts have not addressed the igabaenteeof an
affirmation of Judge Babcock’s prediction does not amount to an overturning of thatipnedic
The key fact is that no Colorado state court has given any indication in the imgryeardghat
Judge Babcock’s prediction was incorrect. As such, Colorado state court decisions do not

provide any basis to diverge from Judge Babcock’s findir@aok
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3. Developments in Federal Courts Interpreting Colorado Linaee&€ook.

Perhaps recognizing that Colorado courts have shed little light on this quest®n sinc
Cook defendants also point to decisions from the Tenth Ciatuitthe federal district courts
thereinwhichtheyargue show thgthysical injury is requiretb sustain a medical monitoring
claim. However, none of these cases answers the question at issue here.

First, inDodge v. Cotter Corp203 F.3d 1190, 1202 (10th Cir. 200@sidents near a
uranium mill sued for emotional distress based on the fear of developing cancetiaiile to
exposure to hazardous substances. Though the plaas##sted certaijphysical conditions
allegedly caused by the#xposure, the Tenth Circuit affirmed the district court’s finding that
plaintiffs had not offered evidence of “an objectively reasonable chronic, cogipbysical
manifestation to support their fear of an increased risk of canlgerat 1201. The Tenth
Circuit distinguishedhetoxic tort casdoefore itfrom Boryla, a medical malpractice caskl. at
1202. It disagreedith the plaintiffs’ attempt to “equat[e] the manifestation of certain acute
conditions” as inDodge with a permanent objective injury leaditagan increased risk of
cancer, as inBoryla. Id. The TenthCircuit observed that there was no indication that the
Colorado Supreme Court would permit such an expansion &ahgda analysis to the toxic tort
realm. Id. However, the court also notéaatthe plaintiffs attempted to “sweep every physical
manifestation plaintiffs alleged under this mantle” despite the absence afvalence that they
suffer from a chronic objective conditionld.

The Dodgecourt’s refusal tdind tha present acute physical conditions justified a “fear
of cancer” emotional distress claim in a toxic tort case is inapposite to the qustisme here.

As noted above, emotional distress claims are inherently less quantiiablsédical
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monitoring claims, and thus should require plaintiffs to prove some objective physical
manifestation before they may recover for their distress. Without courts\delgauch
evidence, they risk a landslide of emotional distress complaints based on feareof fut
conditions that are unmoored from any substantial likelihood of harm. Cases foamedic
monitoring, however, involve requirements that the parties seeking monitoring deneotingtra
elevated risk of harm before funds for monitoring will be establisBe®Cook 755 F. Supp. at
1477 (outlining the elements plaintiffs must establish before obtaining medical nranito
damages)Medical monitoring cases also involve quantifiable costs: the known cost of known
tests for diseases to which a plaintiff is mitkely predisposed based on a proven exposAee.
such, theDodgecourt’s demand for more evidence of present physical injuay emotional
distress claim does not indicate that the court would demand such evidence in tbfchgee

Moreover, | nte that separate from the emotional distress claim®)dlgeplaintiffs
had also raised claims of negligemaeolving medical monitang as a remedyld. at 1194-95.
Thevalidity of medical monitoring as a remedsas not raised to the Tenth Circuitchese a
jury had found there was not exposure “to hazardous substances making reasonadyyneces
future medicamonitoring or testing.”ld. at 1195. Nonetheless, the fact that this claim
involving medical monitoring was considered entirely separatefy fhe emotional distress
claimfor future harm furthebolsters the distinction betwe#rese two claims despite any
apparent superficial similarities.

Defendants also cite the Tenth Circuit’s decisiodune v. Union Carbide Corp577
F.3d 1234, 1249 (10th Cir. 2009) for the proposition that “where physical injury is required,

asymptomatic plaintiffs cannot satisfy this element by exposure al&@F No. 154 at 4.
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However,Juneinvolved a claim for medical monitoring brought pursuant to the Price-Anderson
Act, which explicitly requires aldodily injury” before a court may exercise jurisdiction over a
claim for medical monitoring. 577 F.3d at 124Bhe statutoryrequirement of a bodily injury in
Junemerely begs the question whether there is such a requirement for a bodily oalinysiy

in the present context absent such a statutory framewala resultJuneis inapposite in the
present context.

Contrary to defendants’ contention that developments in the Tenth Circuit doom
plaintiffs’ claims, plaintiffs assert thaevelopments in this CircusinceCookdemonstrate
acceptance of medical monitoring claiatssent physical injuryPlaintiffs survey several federal
court decisions sincéookwhich they say demonstrate that the federal conrtisis Circuit
“have not raised concerns about the predicate issue of whether medical mgmis are
viable in Colorado.” ECF No. 18& 6. InDodge v. Cotter Corp328 F.3d 1212, 1218-20
(10th Cir. 2003), as plaintiffs notdhe Tenth Circuidid indeed'trac[e] the procedural history of
medical monitoring jury verdicts without questioning the viability of medical monit@g
cause of action.ld. ThisDodgedecision from 2003 analyzed maofythe same trial court
decisions as the 20@odgecase. Similar to that earlier case, the validity of medical monitoring
claims was not before the Tenth Circuit in the 2003 case, though it is true that, @éspbenimit
out, the court noted jury vaads involving medical monitoring claims as a remedy. Similarly in
Building & Const. Dep’t v. Rockwell Int’'l Corp7 F.3d 1487, 1490 n.2 (10th Cir. 1993), the
Tenth Circuit noted that “[t]he partie® this litigation do not dispute the existence of medical
monitoring claims under state law,” and that “the concept of medical monitorgagnisig wide

acceptance.” (citing cases).
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Another court in this Circuitthe federal ghtrict court for the NortherDistrict of
Oklahoma—summarizedrenth Circuit precedent as “cast[ing] doubt on the permissibility [of]
the medical monitoring remedy sought in this casédle v. ASARCO, Inc256 F.R.D. 690, 695
(N.D. Okla. 2009). Th€olecourtconsidereduilding, whichColedescribed as affirming the
district court’s finding that “plaintiffs’ claims for medical monitoring were bdrog the
exclusivity provisions of the Colorado Workmen’s Compensation Act.”"However, the fact
that a particular statute barredlaim for medical monitoring does not indicate timealidity of
the claim itself absent the statut€heColecourt also citedwo Tenth Circuit cases affirming
decisions to deny class certification for medical monitoring classes ondiseliet the relief
sought in such cases was “essentially for damagdese’ id(citing Cook v. Rockwell Int’| Corp.
181 F.R.D. 473, 480 (D. Colo. 1998) addughton v. Cotter Corp65 F.3d 823, 827 (10th Cir.
1995)). However, the fact that the remegyrsued in suchlaimsmakes them inappropriate for
class certification does not invalidate the claims at the motion to dismiss phasehAkespite
Col€s characterization, | am not convinced that the Tenth Circuit has fundamentaityogad
claims for medical mdtoring without present physical injury

Thus, while the Tenth Circuit has not expressly assessed the validity of fdaims
medical monitoring or the use of medical monitoring as a remedy, its decisioa€emladdo
not evince a clear disposition against these claims. To the contrary, ifr@pytiase decisions
indicate a tacit approval from the Tenth Circuit for such claims.

4. United States Supreme Court Developmenmteeés ook

Defendants contend that even if Judge Babcock’s decisiGnokaccurately conveyed

the national trend with respect to medical monitoring claims in 1991, that trend hed shtfie
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intervening years. As a threshold matter, both parties recognize the importancéoitéue
States Supreme Court’s decision Metro-North Commuter Railroad Company v. Buckie®1
U.S. 424 (1997), the most recent Supreme Court decision aiddressdical monitoringlaims
Defendants contend thBuckleyrepresents a sea change from the trend ebden Cook
in favor of medical monitoring claimsAccording to defendants, the national trend has been “to
reject claims for medical monitoring for the reasons set out by the U.SnSuQ@urt in
[Buckley.” ECF No. 199 at 2. IBuckleythe Courtassessed an individual’s clatior
damagesunder the Federal Employers’ Liability Act (“FELA”) for negligentlyliofed
emotional distress and to cover the cosneflical monitoring resultinffom his exposure to
asbestos in his workplace. The Court concludedtiizgs@gmotional distress at issue did not itself
constitute an “injury” as required under FELA and thus was not compensable alysent an
physical manifestationsBuckley 521 U.S. at 437-38. Additionally, the Court overturned the
Second Circuit’'s award for damages for medical monitoring based on the ptaexgbsure to
asbestosld. at 439. However, | do not agree with the defendants’ broad contentidhehat
BuckleyCourt held that the plaintiSeekingo recovetthe cost of extra medical checkups “could
not recover until he manifested symptoms.” ECF No. 154 at 6. The Court’s holding was in fact
narrower and morauanced.
First, the Court found that the Second Circuit etieethe extent that itaward of
damags for medical monitoring was based on emotiorstteks as the predicate injurlg. at
439. Second, the Court noted that to the extent the appellate court’s decision was based on the
medical monitoring costs themselves “represent[ing] a separatgemflicaused economic

‘injury’”” for which plaintiffs were entitled to “the recovery of medical tdamages in the form
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of a lump sum,” the court had gone “beyond the bounds of currently ‘evolving common law.”
Id. at 43940 (citation omitted).Thus, the Court concluded that the FELA did not contain an
“unqualified tort liability rule for lump sum damages in medical monitoring casesat 444
(emphasis in original).

In so holding, th&uckleyCourt“canvassed the stataw cases” on the subjettt
concludethat the Second Circuit had gone farther than any other court at that time when it
endorsed “a full-blown, traditional tort law cause of action for l.Lsupr damages” for an
asymptomatic plaintiff seeking medical cosld. The Court did not digmee with the state
courts that “recognize[e] that medical monitoring costs can amount to a hajosttigs a tort
remedy,” but instead noted that these courts have “suggested, or imposed, special limitations
on that remedy including insurance méanisms ocourt-supervised funds to administer
medical surveillanc&unds. Id. at 440-41.Thus, the Counvas concerned with é“traditional
lump-sum damages remedsdtherthanwith claims formedical monitorings such Id. at 441.

The Court notegbolicy concerns with lump sum rewards for medical monitoring claims
including that identifying the extra monitoring costs “over and above those otherwise
recommendedivill sometimes pose special difficulties for judges and juries, and that tradlitiona
tort liabilities “would ignore the presence of existing alternative sourcpayshent, thereby
leaving a court uncertain about how much of the potentially large recoveries woutd pay
otherwise unavailable medical testing and how much would accrue ntiffdeior whom
employers or other sources . . . might provide monitoring in any eviehtat 441-43.The
Court also observed that the number of individuals exposed to substances, “along with

uncertainty as to the amount of liability, could threaten both a ‘flood’ of less inmpceaes . . .
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and the system harms that can accompany ‘unlimited and unpredictable liabittyat 442.
After emphasizing that “the limitations and cautions [are] impo#tantd integral—parts of the
statecourt decisionghat permit asymptomatic plaintiffs a separate tort claim for medical
monitoring costs,” the Court concluded that there was insufficient support for “the dieguali
rule of lumpsum damages recovery that is, at least arguabfore us here.ld. at 444 The
Court noted that its conclusion was “limitedd. The plain language of the Court’s decision
indicates that it was nautright denying or precluding recovery for medical monitoring for
asymptomatic plaintiffsas defendants contend thiat it was merely finding that the “full
blown, traditional” remedy at issue in that case was not appropriate.

As a result, do not agree with defendants thfa@ Supreme Court so clearly reversed the
trend observedy theCookcourt in 1991of “generally accetping] tort claims for medical
monitoring.” 755 F. Supmt 1477. Instead, | find that the Courtlicated that it might approve
of such claims, albeit not in such a broad and sweeping form as the Second Ciropteatte
provide.

This characterization duckleywas affirmed irKoch v. Hicks (In re: Methyl Tertiary
Butyl Ether Prods. Liab. Litig,)No. 1:00-1898, MDL 1358 (SAS), 2006 WL 181638872—*3
(S.D.N.Y. June 26, 2006)n rejecting a challenge its earlier finding theMaryland courts
would likely permit a claim for medical monitoring, tKech court summarized thBuckley
holding as providing “that a lump sum award of damages for medical monitoring to an
asymptomatic plaintiff was not provided for by the [FELA]d. at *3. The court dismissed the
assertion thaBuckley* ‘marks a turning point’ in the recognition of medical monitoring claims.”

Id. Instead, the court noted that tBeckleyCourt had been concerned only about the flood of

24



litigation resultingin awadsfor lump sundamages, and that tBeickleyCourt had noted “that
many of the courts authorizing the recovery of costs for medical monitoring hpesath
limitations on the remedy that address these policy concelthsat *14. Thus, th&ochcourt
concluded thaBuckley‘did not create a sea change in the law of medical monitoring claims,
which continue to be recognized around the countig.’at *14—*15. As a result, | am satisfied
thatBuckleydoes not indicate that lower courts should deny medical monitoring claims absent
present physical injury.

5. Devebpments in Other Jurisdiction8e Cook

In addition to citing Colorado state court decisions, federal court decisions etitegpr
Colorado law, and United States Supreme Court jurisprudence, the parties alsbybmttthe
decisions of other state courtes-well as the predictions of other federal courts interpreting
other states’ laws-to illustrate what they each perceive as a natitveal in their espective
favors. \While there are persuasive arguments articulated by a number of state andctadésal
on both sides of the debate, neither plaintiffs nor defendants are able to demonstrate a
overwhelming surge of decisions that would indicate that there is a strooigah&tend one way
or the other. Thus, the weight of other state and federal court decisions does not sway my
decision one way or another. Nevertheless, | will briefly outline the variatesiurt decisions
cited by both sides to the extent these decisions shed light on the existenceeatioihdof any
national trend.

Defendants cite various state decisions, along with federal decisions pigedtete law,
in which courts find that medical monitoring does canstitute a valid cause of action absent a

present physical injurySee, e.gNorwood v. Raytheon CGal14 F. Supp. 2d 659, 666 (W.D.
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Tex. 2006);Paz v. Brush Engineered Materials, 1n@49 So. 2d 1, 5 (Miss. 200Qaronia v.
Philip Morris USA, Inc.5 N.E.3d 11, 18 (N.Y. 2013 ole v. ASARCO, Inc256 F.R.D. 690,
695 (N.D. Okla. 2009);.owe v. Philip Morris USA, In¢183 P.3d 181, 187 (Or. 2008¢hwan

v. Cargill Inc, 2007 WL 4570421, at *2 (D. Neb. Dec. 21, 20@)yl v. Am. Multimedia, Ing¢.
654 S.E.2d 76, 81 (N.C. App. 200Parker v. Brush Wellman, In877 F. Supp. 2d 1290, 1302
(N.D. Ga. 2005)Henry v. Dow Chem. Co701 N.W.2d 684, 686 (Mich. 2008)yood v. Wyeth
Ayerst Labs.82 S.W.3d 849, 856 (Ky. 200Z3)inton ex rel. Hinton v. Monsanto C&13 So. 2d
827, 829 (Ala. 2001)jones v. Brush Wellman, In&o. 1:00 CV 07772000 WL 33727733, at *8
(N.D. Ohio Sept. 13, 2000Bowerman v. United Illuminatingk04CV 940115436S, 1998 WL
910271, at *1 (Conn. Super. Dec. 15, 19985 defendants note, many of these cases cite the
policy concerns highlighted iBuckleyregarding the feasibility and implications of recognizing
claims for medical monitoring.

Nevertheless, plaintiffs also cite a number of cases from state and temetareaching
the opposite conclusion and recognizing medical monitoring as either an independewnf caus
action or as a remedysee, e.gBurns v. Jaquays Mining Corp/52 P.2d 28, 33 (Ariz. Ct. App.
1987);Potter v Firestone Tire & Rubber Cp863 P.2d 795, 821-825 (Cal. 199Bgtitov. A.H.
Robins Co., In¢.750 So. 2d 103, 106-107 (Fla. Dist. Ct of App., Third District, 198%2%on
Mobil Corp. v. Albright 71 A.3d 30, 76-77nodified 71 A.3d 150 (Md. Ct. App. 2013);
Donovan v. Philip Morris USA, Inc914 N.E. 2d 891, 902 (Mass. 2008keyer ex. rel. Coplin
v. Fluor Corp, 220 S.W. 3d 712, 717-718 (Mo. 200%xdler v. PacifiCare of Nev., In&840
P.3d 1264, 1272-73 (Nev. 2014yers v. Twp. of Jacksob25 A.2d 287 (N.J. 1987Redlands

Soccer Club v. Depof the Army696 A.2d 137, 145-46 (Pa. 199Hansen v. Mountain Fuel
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Supply Cq.858 P.2d 970, 978 (Utah 1998pwer v. Westinghouse Elec. Corp22 S.E. 2d
424, 431 (W. Va. 1999Friends for All Children, Inc. v. Lockheed Aircraft Carp46 F.2d 816,
824-25 (D.C. Cir. 1984Allgood v. Gen. Motors CorpNo. 02CV-1077DFH-TAB, 2005 WL
2218371, at *1 (S.D. Ind. Sept. 12, 2005jb v. Rex Energy Operating Corplo. 06CV-802-
JPGCJP, 2008 WL 5377792, at *12-13 (S.D. Ill. Dec. 19, 2088jier v. S.H. Bell Cp127 F.
Supp. 3d 812, 825 (N.D. Ohio 2015).

Thus, aghese competing lists indicate, and as several of the cases cited herein
acknowledgethe questiorof the validity of medical monitoring claims absent a present physical
injury is one that “has divided state and federal courts in recent decafliégobd, 2005 WL
2218371, at *1. It would be disingenuous for this Courttengpt to divine some sort of
overwhelming trend resulting from these mixed decisidnstead, | will noteonly that while
there are compelling arguments on either side of the debate, the national tranaagjtisenot
so clear as to indicate that Colorado would not follow Judge Babcock’s prediction evear27 ye
later.

6. ConclusiorReqgarding Medical Monitoring Claim

Defendants’ argument boils down to the fact that plaintiffs have not “provide[djasiy
for this Court to predict that the Colorado Supreme Court would agree with one of the courts
they cite rather than” with thBuckleydecision or any of the state courts that rejected claims for
medical monitoring. ECF No. 199 at 3. Howeasindicatad above Buckleydoes not support
defendants’ contentioas clearly as iy arguethe Colorado casdkey havecited are
distinguishable; the Tenth Circuit and District of Colorado precedemt Ilancenodestly in

plaintiffs’ favor; and other state courts are generally divided on the questiosuchAs
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defendants have not provided any basis on which to conclude that Judge Babcock’s prediction
invalid. 1 will not find his prediction incorrect merely because it remains udt@sthis state.
Moreover, | note that the same policy consideration that swayed Judge Babtaak iof
acknowledging medical monitoring clainms1991 remain persuasive todayhus, | conclude

that though it is a close cafllaintiffs have the stronger argument. As suickaffirm lidge
Babcocks prediction thatn an appropriate casthe Colorado Supreme Court would probably
recognize a claim for medical monitoriagsent present physical injury.

B. Standing to Bring Medical Monitoring Claim.

In addition to disputing the existence of a medical monitoring claim under Colorado law
3M also alleges that plaintiffs lack standing to assert a medical monitoring claim sheuld
exist. ECF No. 157 at 10. “The standing inquiry ensures that a plaintiff has a sufferisomal
stake in a dispute to ensure the existence of a live casatoow@rsy which renders judicial
resolution appropriate. Tandy v. City of Wichita380 F.3d 1277, 1283 (10th Cir. 2004). To
establish Article 11l standing, a plaintiff must meet three elements: (1) plaimigt have
suffered an “injury in fact,” defied as an invasion of a legally protected interest that is (a)
concrete and particularized, and (b) actual or imminent, rather than conjectuypbdretical;
(2) the injury must be fairly traceable to the challenged action of the deteadd (3) it mst
be likely rather than speculative that the injury will be redressed by a lideralecision of the
court. Lujan v. Defenders of Wildlif&04 U.S. 555, 560—-§1992) (citations omitted).

According to 3M, plaintiffs'seek to recover for hypothetical and speculative injuries”
rather than for “concrete and particularized” and “actual or imminent, not cargjeat

hypothetical” invasions of legally protected interedECF No. 157 at 1(@juotingLujan, 504
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U.S. at 560). Tis argumenhappears to bessentially a rehashing of the substantive argument
against plaintiffs’ claim for medical monitoring, egident wher8BM notes that “[t]he lack of a
concrete injury is precisely what makes many courts so skeptical of iediceoring claims.”
Id. Despite3M’s dispute with the nature of the injury in this case, | am satisfied that plaintiffs
have pled an injurya-fact in the form of the cost of medical monitoring they assert.

As an initial matterthe “injury” requiredfor standings distinct from the present
physical injury” discussed abowethe context of the medical monitoring claifalaintiffs
provide multiple explanations of their injury in this case. In their complaint srtethat the
injury they have suffered under this claim is the “increased risk of injury”’alargosure to
PFCs. ECF No. 126 at 16ee als&eCF No. 184 at 8 (citinRhodes v. E.I. Du Pont de Nemours
& Co., 657 F. Supp. 2d 751, 759 (S.D. W. Va. 2009) (“[T]he weight of authority stgtheat an
increased risk of injury constitutes an injunyfact under Article II.”). However, in defending
their standing in their response to 3M’s motiphaintiffs asserthat “[t]he injury in a claim for
medical monitoring is the cost of the meaalicare that will, one hopes, detect that injury.” ECF
No. 184 at 8 (citindRedland Soccer Club v. Dep'’t of the Arr696 A.2d 137, 144 (Pa. 1996)).
Despite plaintiffs inconsistency in articulating theature of their injury, bottheories arealid.
| am satisfied that at the very least, plaintiffs’ asserted injury of the ctis¢ afiedical carthey
seekis a valid and quantifiable injury that confers standing to assert this claim.

Othercourts have concurred with thegter characterizatiof the injury inmedical
monitoringcases.See, e.gFriends for All Children, Inc. v. Lockheed Aircraft Cqrp46 F.2d
816, 826 (D.C. Cir. 1984) (“[A]n individual has an interest in avoiding expensive diagnostic

examinations,” and “[w]hen a defendant negligently invades this interest, thetmywhich is
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neither speculative nor resistant to proof, it is elementary that the defendant shkelthen
plaintiff whole by paying for the examinations.”). Additionally, as Judge Babcoekintte
cost ofmedical monitoring is tangible and quantifiabl@ook 755 F. Supp. at 1478. Such a
guantifiable cost is concrete and particularized, rather than being hypothaticgheculative.
Because plaintiffs’ asserted injuny the cost of medical carerigal, concrete and

redressable by a medical monitoriigd established by the Court, this injsyfficesto
establish plaintiffs’ standing. Though plaintiffs might have pled their injuryerononsistently,
their failure to do so does not undermine their stantdirggsert their medical monitoriegaim.

C. Adequately Pleading the Elements of th&#ledical Monitoring Claim.

HavingreaffirmedJudge Babcock’s prediction @ookthat the Colorado Supreme Court
would likely recognize a medical monitoring claim even in the absence of atgpéysical
injury, and that plaintiffs have standing to assert this clammyst next reach defendants’
argument that plaintiffs have failed adequately plead the required elements of such a claim.

As articulated by Judge Babcock@ook a claim for medical monitoring requires a
plaintiff to establish that (1) the plaintiff has suffered a significant exea® a hazardous
substance through the tortious actions of the defendant; (2) as a proximate rbsukkxgposure,
the plaintiff suffers from an increased risk of contracting a serioustldisease; (3) that
increased risk makes periodic diagnostic medical examinations reasonasgargrand (4)
monitoring and testing procedures exist which make the early detection anakiné of the
disease possible and benefici@look 755 F. Supp. at 1477. Tyco and Chemguard contend that
plaintiffs have failed to adequately plead any otthelementsECF No. 154 at 11-13.

disagree with defendants as to the first two elements, but agree as to the.last tw
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Tyco and Chemguard argue that plaintiffs have failed to glestidhey were
significantly exposed to the substances at issue, or that such exposure sigjnificeeased
their risk of contracting a serious diseat#.at 11. Defendants complain that plaintiffs have
offered no basis to measure their exposure rates or what makes their exigogicarg. 1d.
Defendants disputglaintiffs’ reliance orthe Environmental Protection Agency’sEPA")
publication of regulatory standards for PFOA and PFOS to demonstrate thaxplosue in
this case is significant, contending that the use of such standards is “iestifiocestalsh
increased risk.”ld. (citing Sutera v. Perrier Grp. of Am986 F. Supp. 655, 664-67 (D. Mass.
1997)). However, defendants’ relianceSurterafor this point is inappropriate, since tBatera
court made this finding in the context of assessing an expert’s opinion about causatidimgccor
to Daubertreliability factors. The fact that a regulatory standard desesned not tbea
measure of causation and thus not to provide support for the expert’s opinion in that case is
inapposite in the motion to dismiss context in the present case in which the plae#itfenly
plausibly plead significant exposurBefendantsreliance orRhodes v. E.I. du Pont de Nemours
and Co, 253 F.R.D. 365, 377-78 (S.D.W.Va. 20@8¥imilarly misplacegdsince that opinion
dealt with the use of such evidence at the class certification stage rather thanaiadhéan
dismiss phase currently at issue before this Court.

Thus,l am satisfied thaplaintiffs have plausibly pled significant exposure and a
significantly increased risk of contracting a serious dised$eugh an EPA guidance document
may prove inadequate tatimatelyprove significant exposure, it provides sufficient support at
this stage to plausibly plead that plaintiffs have been exposedigmificant level of the toxins

at issue. For exampleam satisfied that plaintiffs have plausibly pled significant exposure to
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PFCs where they allege that their wells revealed “some of the highest lesetdamination”
nationwide, and that one tife wells tested in plaintiffs’ communities revealed PFC levels
“nearly 20 times in excess of the EPA health advisory.” ECF No. 12&at\While plaintiffs
have not yet proven what a significant level of exposure is, they need not do so ag#ibust
with the assistance of the EPA guidance they have met their requirement tolyplalead
significant exposure.

However, Tyco and Chemguard argue more convincingly that plaintiffs have not
providedany factual allegationas required to pledtiere &ists (a) a monitoring procedure that
makes early detection of disease possible, (2) that is different from thenmghnormally
recommended in the absence of the exposure, and (3) that is reasonably nacessding to
contemporary scientific pringles. ECF No. 154 at 12 (citirRedland Socce696 A.2d at 145—
46). 3M joins in on this contention, emphasizing that plaintiffs have failed to plaukdgg a
“that medical monitoring testing procedures exist for the latent diseasadehéfy and that
such testing is reasonably necessary and beneficial,” whicbattiecourt noted were “required
elements” of a claim for medical monitoring. ECF No. 157 at 11.

Tyco and Chemguard pu to cases dismissing similarly pled complaints for the failure
to identify a particulamedical monitoring procedure atalexplainhowit differs from the
monitoring used for all patients with the condition at issue. ECF Noatlb2 (citingin Re
Avandia Mktg., Sales Practices & Prods. Liab. LitigDL Nos. 1871, 0MMD-01871, 2011 WL
4006639, at *3 (E.D. Pa. Sept. 7, 2011)).Alranda the plaintiffs asserted that their exposure to
a diabetes drug increased their risk of heart disease, theegliying medical monitoringld. at

*3. However, the court dismissed plaintiffs’ medical monitoring clbased in part on the fact
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thatplaintiffs failed to specify a monitoring procedure and to explain how it would detent |
heart issues for them in a way that was distinct from the monitoring done for atidEzddents.
Id.

Plaintiffs contend, in contrast, that they haaequatelyledall required elementsf a
medical monitoring claim, including the necessity and availability of medical eations.
They assert that they have pled that their increased risk of latent diseasesgatesasedical
examinations, and that medical examinations are available to assist in the eatipmaind
treatment of thesdiseases. ECF No. 184 at 10-11. In defense of the sufficiency of their
complaint, hey note that “[e]xpert testimony is required to prove the elements of medical
monitoring, including the appropriate medical examinations or tektsat 11 n.11 (citing
Redland Soccer Clyl696 A.2d at 146, in which the court noted that proof of the elements of a
medical monitoring claim “will naturally require expert testimony”).

Although I acknowledge the difficulties plaintiffs face in obtaining sigfic facts, |
agree with defendants that plaintiffs’ Second Amended Complaint lacks thetyeatjuired
to assert that medical examinations are reasonable and necessary to detectdteldaanes.
Instead, the complaint asserts only that “[m]edical tests currently exisathdetermine the
level of PFOA and PFOS in the blood,” and that because “bioaccumulation of elevaledfeve
PFOA and PFOS in an individual’s blosinificantly increases the risk of contracting a serious
medical condition, periodic medical examinations are both reasonable and netedstect
latent diseases.” ECF No. 126 at 50. As defendants point out, this allegation does not contend
that medical tests exist to detect the latent disesdkgged which include kidney and testicular

cancer, ulcerative colitis, thyroid disease, pregnancy induced hypertgasd
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hypercholesterolemiad. The complaint fails to allege that there are any tests that can predict
these diseases early, but instead alleges only that tests exist to detezrameudint of PFOA
and PFOS in the blood. | am thust satisfied that plaintiffs hawaatisfactorilypled the required
element thamonitoring and testing prodares exist which make the early detection and
treatment of the diseases possible and benefiCiabk 755 F. Supp. at 1477.

As Judge Babcock noted when he dismissed the plaintiffs’ compla@dakwith leave
to amend“in a case of this magnitude déstrict court must retain the power to insist upon some
specificity in pleading before allowing a potentially massive factuarocwersy to proceed.'ld.
at 1475 (internal quotation marks and citation omittetius, though | dismiss this claim, | do
so without prejudice so that plaintiffs may replead this claim when they haveeaabgaifficient
facts to plead it with some specificity.

D. Motion to Certify Question.

In the event the Court declines to grant dismissal, Tyco and Chemguard move the Court
to certify the question whether Colorado recognizes a cause of action foahmedrgtorirg to
the Colorado Supreme Court. ECF No. 1B®&cause | have granted the dismissal of plaintiffs’
claim for medical monitoring, this motion is moot.

Howeve, because my dismissal is based on plaintiffs’ failure to plead elements of the
claim,which they may remedy, rather than based on a fatal flaw in the medical manitorin
theory itself, | will note that would not certify this question to the Colorado &upe Court

even if | werenot dismissing plaintiffs’ claim on the basis of their failure to adequately phea

®The Court is aware of the reports of plaintiff's expert Kenneth Spaefh, Mhich are the subject of
one of defendants’ Daubert motions and, in turn, the Court’'s order on Daubert motiahss a
different matter than the sufficienoy plaintiffs’ pleading.
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claim. The decision to certify guestion of state law “rests in the sound discretion of the federal
court.” Lehman Bros. v. Scheidl6 U.S. 386, 391 (1974). However, federal courts have a duty
to decide questions of state law, and should do so even if such questions are “difficult or
uncertain.” Copier by & Through Lindsey v. Smith & Wesson CdB8 F.3d 833, 838 (10th

Cir. 1998). Indeed, courts should decline to certify a question when there is a “bhastea

and principled course” to followPino v. United State$07 F.3d 1233, 1236 (10th Cir. 2007).
Because | have found that there is such a reasonably clear course in thaseasen this

Court’s previous holding i€ookand the lack of any clear indicia of changes since that time, |
am satisfied that | need not certify this question to the Colorado Supreme Gbigtiane.

E. Conspiracy Claim.

Plaintiffs added a caus# action for civil conspiracy under Colorado law in their Second
Amended Complaint. ECF No. 126 at 36.this claim plaintiffs assert that defendants “agreed,
by words or by conduct, to further” the goal of profiting from the manufactues,as&
distribution of AFFF despite their awareness of the product’s dangers to thenemsmt and
human health.”ld. at 56-57.

3M and Buckeye assertand plaintiffs appear to conced¢hatthis civil conspiracy
claim sounds in fraud insofar as it alleges that defendants attempted to deceiveithenguble
government about the safety of AFFEeeECF No. 157 at 13; ECF No. 184 at 12 (plaintiffs
concede that Rule 9(b) applies to this claim). Thusale this civil conspiracy claim is based
on allegedraudulentacts “the fraudulent acts must be pled under the standard of Rule %b).”

re Qwest Commc’ns Intern., Inc. Sec. LitR87 F. Supp. 2d 1130, 1153 (D. Colo. 2005). |
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agree with defendants 3M and Buckeye that plaintiffs have failed to pleauimswith the
requisite specificity. SeeECF No. 157 at 12—13.

To establish a civil conspiracy in Colorado, plaintiffs must proté t{o or more
persons, and for this purpose a corporation is a person; (2) an object to be accomplished; (3) a
meeting of the minds on the object or course of action; (4) one or more unlawful oseanalct
(5) damages as the proximate result thered@ivest 387 F. Supp. 2d at 1153Vhere a civil
conspiracy claim is based on fraudulent acts, those acts must be pled in accoritieRoéew
9(b), whichprovides that “[i]n alleging fraud or mistake, a party must state with paritguiae
circumstancesonstituting fraud or mistake. Malice, intent, knowledge, and other conditions of
a person’s mind may be alleged generally€d. R. Civ. P. 9(b)The Tenth Circuit requires “a
complaint alleging fraud to ‘set forth the time, place and contents &dldeerepresentation, the
identity of the party making the false statements and the consequences thétedh.'v. Koch
Industs., Inc.203 F.3d 1202, 1236 (10th Cir. 2000) (internal citation omitted).

Plaintiffs’ complaint contains the following allefgans in support of the conspiracy
claim: they allege that 3M was aware as early as the 1950s and 1960s thatd?& @otentially
toxic and that they accumulate in humans. ECF No. 126 at 40—41. According to plaintiffs, after
1976, “all remaining Defendants came to know what 3M knew: that their own AFFF did not

biodegrade, persisted in the environment, and bioaccumulated in human bthad.41.

® 3M argues as an initial matter that plaintiffs violated Red. R. Civ. P)(25{y amending their
complaint with a clasbased civil conspiracy claim despite assuring the Court and defendanitethat t
would only be adding individual claims. ECF No. 157 at 12-13. Plaintiffs acknowleddgbdtamay
have been a “miscommunication” on the nature of their amended complaint. ECF Nb2184.a
Because | resolve this issue on the merits, | need not reach this procetwrabée Denver & Rio
Grande Western R. Co. v. Union Pacific R.,dd9 F.3d 847, 858 (10th Cir. 1997) (policy “favors
deciding cases on the merits as opposed to dismissing them because of mincaltdefetts.”).
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According to plaintiffs, beginning in the 1970s defendants formed joint task fooremittees,
“and otherwise colluded for the avowed purpose of providing information about AFFF
containing PFOA and PFOS to the public and to government agencies.” ECF No. 126 at 42.
Despite this avowed purpog#aintiffs allegethat defendants in fact sharde unlawful purpose
of perpetuating the myth that AFFF is biodegradeable, creating a markdtRérdespite
knowing the hazards it poses, and concealing the toxic nature of AFFF anccits @ffeeople
and the environmentd. Plaintiffs allege thatlefendants caied out their conspiracy via one or
more overt acts, including representing that AFFF was safe and posed no risksjraptieeal
dangers of the product by “:repeatedly requesting that information about the dangemslthnd he
effects . . . be suppressed and not otherwise published,” fighting regulation of theit,praduc
“[c]ollectively deciding to use PFOA and/or PFOS rather than other, safac@nts” because
doing so was the most profitable strate¢y.at 42-43. 3M, in particularywas accusedfo
“perpetuating the myth” that its PFCs were biodegradable in 11@0&t 40.

| am not satisfied that plaintiffs have plausibly pled the existence of a&cnslpiracy
sounding in fraud with the particularity required by Rule 9(b). The complairg &ugcific
allegations of fraud aside from conclusory allegations of misrepresentatibese are no
allegations about the “time, place and contents” of any false representdtmois 203 F.3d at
1236. Plaintiffs urge the Court to relax the standagquired for their conspiracy claim,
implying—without providing any specifics—that they were unable to obtain information in
defendants’ exclusive control. ECF No. 184 atRlaintiffs assert that they are not required to
“provide specific information about the specifiate that a specific individual made specific

misrepresentations or omissiondd. (citing McNees v. Ocwen Loan Servicimp. 16€v-
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01055WJM-KLM, 2018 WL 636598, at *5 (D. Colo. Jan. 31, 2018)). Instead, according to
plaintiffs, they need only provide fair notice of the claims and the factual grounidsifpeort
thoseclaims. Id. (citing George v. Urban Settlement Sep833 F.3d 1242, 1255 (10th Cir.
2016)).

It is not clear what information plaintiffs are missing that would be in defendants’
exclusive control, especially considering, as defendants point oup|aitffs allege that
defendants publicly misled the government and the public, so these statements would
presumably be publicly available. ECF No. 198 at 4. Even assuming, however, that plaintiffs
had some difficulty obtaining information in defendants’ control, the allegations they dderovi
fall far short of even the relaxed standard courts apydah cases.nIMcNeesfor example,
the courtnoted that “some of Plaintiff's allegations are stated with more specificity tharsg
but it concluded thatwhen evaluated as a whole,” the plaintiff's complaint “contains several
specific allegationsfdraud.” 2018 WL 636598, at *5. The court noted that the plaintiff would
not be required “to specifically state who at the Defendant’s business Ineaidése billing
charges,” since that information would be exclusively in the defendant’s colitrdHowever,
the plaintiff had allegetthat Defendant, on particular dates and in certain amounts, charged
Plaintiff fees that were false representations of the amount Plaintiff acbwagly Defendant.”

Id. Thus, though thcNeescourt provided some leeway for information the plaintiff could not
be expected to have, it still required that the plaintiff provide specific infamabout the
alleged wrongdoing. Plaintiffs’ failure to provide anjormation in this casas to the nature of
the allegechgreements and conspiracy in this case—including, for example, dates, contents,

participants—thusfalls far short of the standard illustratedMicNees
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Similarly, although the Tenth Circuit @eorgedid observe that “Rule 9(b)’s purpose is
‘to afford [a] defendant fair notice’ of a plaintiff's claims and the factual grounds supgort
those claims,” th&eorgecourt in fact enforced a much higher standard than plaintiffs would
have this Court apply. 833 F.3d at 1255 (alteration in original) (citatrottenl). TheGeorge
court noted that “general allegations don’t suffice,” but instead the court wasatiefied by
allegations that identified individuals “by name, speciffied] the dates whene¢hgsdeyees
made allegedly false statements, identif[igd actions the plaintiffs took in reliance on those
misrepresentations,” and further detailed the injuries plaintiffs sdffesea result. 833 F.3d at
1256. In this case, | agree with defendants that plaintiffs’ civil conspiraeynclack(s] detail
about who allegedly did what, when, and why such actions or statements were false or
fraudulent.” ECF No. 157 at 4 (citing SAC 1 178-91, 271-77).

Finally, | agree with defendants that in addition to failing to provide sufficient
particularity as to tb fraudulent statements, plaintiffs have also failed to explain how defendants
participated in a conspiracy with each other rather than merely partigijra parallel conduct.
SeeHenson v. Bank of Ar@35 F. Supp. 2d 1128, 1141 (D. Colo. 2018liegations of
parallel conduct, accompanied by nothing more than a bare assertion of a conspiracy, do not
plausibly suggest a conspiracy(iiternal citations and quotation marks omitted).

As such, 3M’s motion to dismiss plaintiffs’ civil conspiracy claBf\GRANTED,; this
claim is dismissed without prejudice.

ORDER
1. ECF No. 154Tyco ard Chemguard’s motion to dismiss GRANTED. The claims

are dismissed without prejudice and with leave to amend.
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2. ECF No. 155, Tyco and Chemguard’s motion to certify a quessi@ENIED.

3. ECF No. 157, 3M’s motion to dismiss, is GRANTED. Thems aralismissed
without prejudice and with leave to amend.

4. ECF Nos. 159, 160 and 219, motions to join in motions to dismiss, are GRANTED.
The moving defendants are granted leave to join, and the rulings on the motions to desmiss a
equally applicable to their joinder motions.

5. ECF No. 200 and 202, motiotwsstrike, are DENIED.

6. The Court’s order at ECF No. 167 modifying the caption is VACATED.

DATED this 25" day of September2018.

BY THE COURT:

rabsptomn

R. Brooke Jackson
United States Districtutige
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