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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief Judge Marcia S. Krieger
Civil Action No. 16-cv-02436-MSK-KMT
FRANKLIN GALE,
Plaintiff,
V.

THE CITY AND COUNTY OF DENVER, a Colorado municipal corporation,

Defendant.

OPINION AND ORDER ON
PLAINTIFF'S OBJECTION TO MAGISTRATE JUDGE’'S RULING
AND DEFENDANTS MOTION FOR SUMMARY JUDGMENT

THIS MATTER comes before the Court on the Objectiod2f#iled by Plaintiff
Franklin Gale (“Mr. Gale”) tahe Magistrate Judge’s Orde6@ which granted Defendant the
City and County of Denver’s (“DenverNotion for Leave to Amend its Answer33. Denver
filed a Response to MGale’s Objection (&7), and Mr. Gale filed a Reply 6®) and a
Supplement (#5).

Also before the Court is Denver’s Motion for Summary Judgmeéfti) (s to which Mr.
Gale has filed a Respons& @ Denver has filed a Reply {8), and Mr. Gale has filed two
Supplements (88, 8). For the reasons that follow, t@®urt overrules MrGale’s Objection
and further concludes that Denveentitled to summary judgmeintits favor on its affirmative

defense ofes judicata
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JURISDICTION AND PROCEDURAL FACTS

Mr. Gale brings his claims under 42 U.S81983, and the Court exercises jurisdiction
under 28 U.S.C. 88 1331 & 1343.

Mr. Gale filed his Complaint on Septent#8, 2016 and Denver answered on November
14, 2016. The Scheduling Order set a deadlfi@ecember 20, 2016 for the amendment of
pleadings. After that deadline, Denver filed a Man for Leave to Amend, seeking to add an
affirmative defense ates judicata which motion the Magistrate Judge granted. Denver then
filed its Amended Answer containing the neffirenative defense. Mr. Gale timely filed an
Objection to the Magistrateidge’s Order arguing that: (Denver's amendment was untimely
and that it had been waived, and (2) permgtamendment would cause Mr. Gale unfair
prejudice. On September 25, 2017, Denver filsdvibtion for Summary Judgment in its favor
on itsres judicatadefense.

FACTUAL BACKGROUND

The following summary of facts is drawn frahe factual submissions in the parties’
summary judgment briefing andetfiacts are construed mostdaably to the non-movant, Mr.
Gale. Where more facts are necessary for the Goamtllysis they are digesed in greater detail
below.

Mr. Gale was employed by the Denver Shdbiffjpartment (“DSD”) for many years, but
his employment was terminated by Denver’s Civilian Review Administrator (the

“Administrator”) on January 21, 20F5Mr. Gale challenged the termination decision in an

! As the Magistrate Judge recognizethatScheduling Conference, this deadline had

already passed by the time tBeheduling Order was entered74#at 9).

2 Mr. Gale’s termination resulted from atident in which another DSD officer was

arrested and held overnight at Denver’s Dtmwm Detention Centewhere Mr. Gale was
acting as the Division Chief. #&dr being arraigned the neaxiorning, the other officer was
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administrative appeal before Denver’s Caigervice Authority (“CSA”). A hearing officer
conducted a five-day hearing dugiwhich Mr. Gale was repreged by counsel and both sides
presented evidence and argument. Mr. Gale argued that Denver lacked evidence to support its
allegations of rule violations, had not followesl own rules for employee discipline, that the
Administrator who made the temation decision lacked the @ority to do so under Denver’s
Charter, and that his firing was in retalgatifor his participation in union activities.

The hearing officer affirmed Denver’s teémation decision ira written decision. (#1-8).
Mr. Gale appealed the hearing officer’'s demisio Denver’s full Career Service Board, which
affirmed the hearing officer’'s decision. Mr. G#éhen filed a civil actionn Denver District Court
seeking judicial review of the@ecisions, pursuant to C.R.C.P. 18@) (the “state court action,”
or the “C.R.C.P. 106(a)(4) action”). In the GCRP. 106(a)(4) action, Mr. Gale challenged his
discharge on the basis that théministrators action had beeitra vires but he did not argue
that it had been retaliatory or in va@dlon of his constutional rights. (#1-1291 28-29; #1-13.

Just over a month after filinpe state court action, Mr. Gabkeought this action pursuant
to 42 U.S.C. § 1983. In this action, Mr. Gale @dle that Denver violated his First Amendment
rights to free speech and free association bedaises discharged netaliation for his union
affiliation and leadership roles with the Featal Order of Police, and for making public
statements contrary to Deer’s official positions. (# { 35—-89 & 118-140). Denver maintains
that Mr. Gale’s discharge was a lawful disaigliy action warranted by MGale’s violation of

rules and regulations aligable to DSD employees.

permitted to leave the courtroom by a public erdeamather than returning through the DDC to
sign release papers.7(#8at 2—-3). During an ensuing investgn, Denver concluded that Mr.
Gale had been dishonest about his rolhese events, warranting discharg&@1().



While this action was pending, the state distcourt ruled in Dever’s favor in the
C.R.C.P. 106(a)(4) action.{#-13.% Denver then sought to amend its Answer to add the
affirmative defense afes judicata arguing that because Mr. Galeuld have brought the § 1983
claims in the C.R.C.P. 106(a)(4) action, tlaeg barred in this acn. The Magistrate Judge
granted leave for Denver to amend, and Denvan thoved for summary judgment in its favor
on itsres judicatadefense.

ANALYSIS

Order authorizing amendment

The Court first addresses Plaintiff's Objectiob6Z}to the Magistrate Judge’s Order
(#60) allowing Denver to add res judicatadefense following the state district court’s ruling in
the C.R.C.P. 106(a)(4) action, but after the preslip-set deadline for aamdment of pleadings.

Under Fed. R. Civ. P. 72(a) &)a district court’s review is limited to matters which are
the subject of a particularized objection. If the olggcts made to an order of a magistrate judge
on a non-dispositive motion, a district judge cavdify or set aside the order if found to be
clearly erroneous or contrary to la@omez v. Martin Marietta Corporation0 F.3d 1511 (10th
Cir. 1995); Ariza v. U.S. West Communications,.)Jd&7 F.R.D. 131 (D. Colo. 1996). Under the
clearly erroneous standard, a mwving court can affirm the detemmation unless it on the entire
evidence is left with the definite and firoonviction that a mistake has been commit@cklot

Oil Corp. v. Sparrow Indus847 F.2d 1458, 1464 (10th Cir. 1988)tHé order of a magistrate

% The state district court’s ruling was affied by the Colorado Court of Appeals3(#1).
Gale v. Career Serv. Auth. Bd. of the City & Cnty. of Derder 17CA0736, 2018 WL 1545485
(Colo. App. Mar. 29, 2018). On May 11, 2018, Mr. Gale filed a petition for certiorari in the
Colorado Supreme Court.&%).



judge pertains to a dispositive matter, the Court conduiésrevaeview. 28 U.S.C. §
636(b)(1); Fed. R. Civ. P. 72(b)(3).

Here, the parties dispute which standardesfew should be applied. Normally, a motion
to amend is nondispositive, particularly wherearolor defense is added rather than eliminated.
See Franke v. ARUP Labtc., 390 F. App'x 822, 828 (10th Cir. 2010). That apparently is how
the Magistrate Judge viewed the matter,irggan Order rather #m a recommendation.

The Court agrees that in this contexg ¥Motion to Amend was a nondispositive motion.
The addition of an affirmative defenseres judicata was just that - thedaition of a defense. It
did not foreclose a claim asserteglthe plaintiff, even if it ulmately led to the filing of a
Motion for Summary Judgnmé, or a ruling in Denver’s favon other words, the Magistrate
Judge’s ruling did not limit the arguments that cdaddadvanced in the case. In contrast, had the
Magistrate Judgdeniedleave to amend, excluding a claimdmfense, that decision would likely
be treated as dispositiVeOcelot Oil 847 F.2d at 1463. Therefore tBeurt applieshe clearly
erroneous standard of review.

Mr. Gale contends that the Magistrate Judge’s Order was erroneous because (1) Denver’'s
amendment was untimely or had been “waivedd &) the Magistrateudige improperly failed
to consider its prejudicial eftt upon Mr. Gale. This Court finds no clear error. The Magistrate
Judge applied the correct legal standards, obsgthiat Denver needed both (1) to establish
“good cause” under Fed. R. Civ. P. 16(b)(4) tompeamendment after the deadline set in the
scheduling order; and also, (2) to satisfystendard for permitting amendment under Fed. R.

Civ. P. 15(a)Birch v. Polaris Indus., In¢812 F.3d 1238, 1247 (10th Cir. 2015).

4 Mr. Gale relies om district court decisiorGuenca v. University of Kansa&05

F.Supp.2d 1226, 1228 (D. Kan. 2002). That court edsognized that a motion to amend is
ordinarily non-dispositive, espetiiawhen the amendment is allowed.



Under Rule 16, the Magistrate Judge found thatentry of judgmerin the state court
action was new information providing “good catto permit Denver’'s amendment. The Court
sees no clear error in thattelamination. The new information was entry of judgment in the
C.R.C.P. 106(a)(4) action, withowhich the affirmative defense oés judicatawould not be
applicable. Even assuming Denweighthave pledes judicataas a defense contingent upon
entry of a future judgment, Mr. Gale shedvno lack of diligence by Denver under Rule 16.
Minter v. Prime Equip.451 F.3d 1196, 1205 n.4 (10th Cir. 2006).

Under Rule 15, the Magistrate Judge cdiyaecognized the judicial preference for
permitting amendment so that all claims and defemrsn be resolved on their merits, rather on
procedural grounds$d. at 1201. Leave to amend is ardrily denied only in limited
circumstancedzrank v. U.S. West, Inc3 F.3d 1357, 1365 (10th Cir. 1993). Applying these
standards, the Magistratede did not clearly err.

Mr. Gale argues he is prejudicecchase he must now address Denverssjudicata
defense, but addressing the defense on its niedtsnsonant with the policy behind Rule 15.
Minter, 451 F.3d at 1204. To the extent Mr. Galggests Denver proceeded in bad faith, or
purposefully withheld its affirméve defense until Mr. Gale caliho longer add claims in the
state court action, his argumentissupported by the factual redoMr. Gale identifies no legal
authority under which the MagisteaJudge clearly erred, or shiogy that Denver was obliged to

disclose itges judicatadefense sooner or differently than it didcor these reasons, the Court

> Mr. Gale’s only cited authority is an out-@rcuit district courtdecision, and is neither

controlling nor persuasive, palarly since that decisiopermittediate amendment, despite
prejudice to the opposing partyee Acoustic Processing Techlogy, Inc. v. KDH Electronic
Systems, Inc724 F.Supp.2d 128, 131 (D. Maine 2010).



finds no clear error in the rulingf the Magistrate Judge allowim@enver to amend its Answer to
assert the defense i&s judicata.

Il. Denver’s Motion for Summary Judgment

A. Summary Judgment

Rule 56 of the Federal Rules of Civil Procealtacilitates the entrgf a judgment only if
no trial is necessaree White v. York Intl Corpd5 F.3d 357, 360 (10ir. 1995). Summary
adjudication is authorized when there is no gendispute as to any material fact and a party is
entitled to judgment as a matterlafv. Fed. R. Civ. P. 56(a). Aa€tual dispute is genuine if the
evidence presented is so contraaligtthat, if presented at triad,judgment could enter for either
party.Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). When considering summary
judgment, a court views all evidemin the light most favorabte the non-moving party, thereby
favoring the right to a trialGarrett v. Hewlett Packard Co305 F.3d 1210, 1213 (10th Cir.
2002).

If the movant has the burden of proof, thevant must establish every element of its
claim or defenseSeeFed. R. Civ. P. 56(c)(1)(A). Once th®ving party has met its burden, to
avoid summary judgment the responding partginmesent evidence to establish a genuine
factual disputeSee Bacchus Indus. Inc. v. Arvin Indus.,|1889 F.2d 887, 891 (10th Cir. 1991).
If there is a genuine digfe as to a material fact, a triakexjuired. If there is no genuine dispute
as to any material fact, as the Court findthescase here, no trialisquired and the Court

applies the law to the undisputed facts.



B. Application

Denver moves for summary judgment asserting “claim preclusion” and “issue
preclusion.” (B1at 13, 11Q #71). Application of the doctrine aks judicata(i.e., “claim
preclusion§ is dispositive.

Under the doctrine aks judicata a final judgment on the merits of an action precludes
the parties or their privies from relitigating claims that wereootd have been raised in the
action.Wilkes v. Wyoming Dep’t of Eiloyment Div. of Labor Standard314 F.3d 501, 503—-04
(10th Cir. 2002). Here, Denver amgithat Mr. Gale’s § 1983 chas could have been brought in
his C.R.C.P. 106(a)(4) action, and thus he is bdroed asserting them in this matter. Because
Denver asserts the preclusive effect pidggment rendered by a Colorado court, Colorado
preclusion law controlfNichols v. Bd. of Cnty. Comm’rs of Cnty. of La Plata, C&66 F.3d
962, 967 (10th Cir. 2007abrogated on other grounds as recognized in Onyx Properties LLC v.
Bd. of Cnty. Comm’rs of Elbert Cnt$38 F.3d 1039, 1043 n. 2 (10th Cir. 2016).

Assertion of the doctrine oés judicatais an affirmative defenseand therefore Denver

has the burden of establishing all of its elements. Under Colorado law, there &réljaaifinal

6 The Court recognizes that recent dexisireflect an evolution of terminology from

reference taes judicatato claim preclusion and from col&xal estoppel tessue preclusiorSee,
e.g, Migra v. Warren City Sch. Dist. Bd. Of Edué65 U.S. 75, 76 n.1 (1984jpster v. Plock
394 P.3d 1119, 1123-24 (Colo. 2017). However, apphicaif the more modern terms requires
a firm grasp of the difference between afril” and an “issue” which occasionally proves
troublesome. Thus, for simplicity purposes, the Court employs thaésrjndicata

! Nwosun v. Gen. Mills Rests., Int24 F.3d 1255, 1257 (10th Cir. 2009).

8 Denver relies upon the Tenth Circuit’'s artitiga of a three-elememést for application

of res judicataunder federal law. {# at 7—8 (citingYapp v. Excel Corp186 F.3d 1222, 1226
(10th 1999))). These elements differ from Cotlardéaw, in that Colordo maintains “identical
subject matter” as an element which the federal standard ¢aitSoster, 394 P.3d at 1126-27.
Mr. Gale correctly points out that Colorado laantrols. He argues thBtenver’s recitation of

the wrong law constitutes an abandonment or waiver, mandating denial of Denver’s Motion.
(#76 at 30). The Court does not regard thrreas either an abandonment or waiver.
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judgment in a prior proceeding; (2) the prior aodrent proceedings shared identity of subject
matter; (3) the prior and currentgmeedings shared identity ofghs; and (4) the parties in both
proceedings were idenét(or in privity). Foster, 394 P.3d at 1123.

1) Identity of Parties

There is no dispute that the fourth elemergstablished. Mr. Gale and Denver were the
parties in both the C.R.C.[P06(a)(4) action and this action.

2) Final Judgment

The first element is established as welhdfity in a judgment requires that it be
“sufficiently firm in the sense that it was nohtative, the parties had apportunity to be heard,
and there was an opportunity for reviewRantz v. Kaufmari09 P.3d 132, 141 (Colo. 2005)
(quoting Restatement (Second) of Judgments 8diBment g). When the judgment was entered
by the District Court, Mr. Gale appealed asight to the Colorado Court of Appeals, which
affirmed the ruling. (80-1). Gale v. Career Serv. Auth. Baf. the City & Cnty. of DenveNo.
17CA0736, 2018 WL 1545485 (Colo. Ct. App. Mar. 29, 20I8)s completed his appeal as of
right. Then on May 11, 2018, Mr. Gale filed a pieti for a writ of certrari in the Colorado
Supreme Court, in which a single issue is raisetiether the Administtar lacked authority to
terminate Mr. Gale’s employmeander Denver’s Charter. (8%, 71-13. Even if the petition is
granted, the scope of review will not iami the issue presented in this matBare Carpenter v.
Young 773 P.2d 561, 567 (Colo. 1989). Thus, for purposes here, the judgment is final.

3) ldentity of Subject Matter

The next element requires a showing thatitie proceedings share an identity of subject
matter. Under Colorado law, idély of subject matter focusegpon whether the same evidence

would be used to prove diffareclaims in the two actionsoster, 394 P.3d at 1127. It is



essentially a transactional test. For examgims involving the same parcel of land or
agreement present identical subject mattegus Real Estate, Inc. v. E-470 Pub. Highway Auth.
109 P.3d 604, 608 (Colo. 2005). Similarly, when sepaetiens arise frorthe same disclosure
of confidential materials and involve the satineeline they have iddital subject matter.

Foster, 394 P.3d at 1127.

Mr. Gale makes no effort to explain howstlcase involves a different subject matter
from his administrative appeahd C.R.C.P. 106(a)(4) action7@#at 8). The operative facts
pertaining to his discharge and the timelinemtical events surrounding it are identical. One
might argue that Mr. Gale’s claims of violationto$ first amendment rights relate to events that
predated his termination, but tHas no effect on the analysis. Elaimed that his discharge was
unjustified in the C.R.C.P. 106(a)(4) action andrsa showing is a necessary precursor to his
claim of unconstitutional conduct here. Indeed, Glale clearly saw the facts pertinent to the
retaliation claim based on his uniaativities as related to thegiéimacy of his discharge when
he asserted them before the hearing officeadiition, the evidence perént to both actions is
essentially the same - documents related tovBxés policies and Mr. Gale’s discharge, Mr.
Gale’s and others’ conduct pexing his discharge, and théi@aale given by those who made
the discharge decision. Thus, the “identifysubject matter” element is satisfied.

4) Identity of Claims

The final element that must be establishetthad the two actionshare an “identity of
claims.” This element requires an assessmewhether the claim at issue in this action is a
claim that was or could haveén brought in the first proceedirkgpster,394 P.3d at 1127. The
form of the action and the name of the claim are not dispositive er r#ttle focus is upon the

injury for which the claimant seeks reliéd. Claims are tied by the same injury where they
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concern all or any part of theatrsaction or series of connecteahsactions out of which the
original action aroseéArgus 109 P.3d at 609.

This action and Mr. Gale’s C.R.C.P. 106(a@d)ion both arise from the same injury, his
discharge. Mr. Gale’s federalaims under 42 U.S.C. 8 1983 cdulave been pursued in his
C.R.C.P. 106(a)(4) action inagé court because federal amatstcourts have concurrent
jurisdiction in § 1983 action€arter v. City of Emporia, Kan815 F.2d 617, 621 (10th Cir.
1987). Indeed, C.R.C.P. 106(a)(4)(VI) anticipatesder of additional claims in a C.R.C.P.
106(a)(4) actionSee, e.gCity of Colorado Springs v. Givag97 P.2d 753, 755-56 (Colo.
1995). Itreads: “Where claims other thaairis under this Rule are properly joined in the
action, the court shall detaine the manner and timing of proceggliwith respect to all claims.”

Colorado courts have held that althoughaansint need not seg@kdicial review of
administrative proceedings, if he or sheglse by invoking the prasions of C.R.C.P.
106(a)(4), then all constitutiohand statutory challenges must be litigated in the addowners
v. Board of Commissioner651 P.2d 463, 464 (Colo. Ct. App 1982) (“When a C.R.C.P
106(a)(4) action is timelyiled, public policy requires the joindef all of the petitioners claims
in one action.”)Marino v. Willoughby 618 P.2d 728 (Colo. Ct. App 1980).

Federal courts have followed Colorado lemthis regard, regatedly finding that
determinations made in a C.R.C.P. 106(a)(4ipadave preclusivefiect with regard to
subsequently brought federal clairBgeBolling v. City & Cnty. Of Denvef790 F.2d 67 (10th
Cir. 1986) (8 1983 and Title VII claims barre®one v. Department of Aviatio#b3 F.3d 1271
(10th Cir. 2006) (ADA counterclaim badg As the Tenth Circuit noted Bolling:

Colorado gives preclusive effect a state court judgment that
reviews an administrativdeterminationSee Norby v. City of

Boulder,195 Colo. 231, 577 P.2d 277, 280-81 (19&8) banc).
Moreover, when a party files an action under Colo. R. Civ. P.
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106(a)(4) to review an administrative determination, as Bolling did

here, Colorado “public policy reqeis the joinder of all of the

petitioners claims in one actiorPowers v. Board of County

Commissioner$51 P.2d 463, 464 (Colo. Ct. App. 1982 also

Norby,577 P.2d at 281.
Bolling, 790 F.2d at 6768

Mr. Gale argues that the requirement thatlkalims be joined in the C.R.C.P. 106(a)(4)
action is not binding, at least with regardBt@983 claims, in light of two Colorado Supreme
Court decisions-Board of County Commissioners v. Sundh@&aé P.2d 545 (Colo. 1996), and
State Board of ChiropractiExaminers v. Stjernhol35 P.2d 959 (Colo. 1997). Mr. Gale
argues that these cases standHhe proposition that § 1983 claims need not be brought in a
C.R.C.P. 106(a)(4) action, and therefore the faitorbring them does not preclude assertion in
subsequent action.
The Court begins with the facts8undheimThere, the plaintiffs were denied a special

land use permit by a board of county commission&iteough denial of a special use permit is a
guasi-judicial action, the plaifits did not seek review underR.C.P. 106(a)(4), but rather
brought an independent actiontstg a 8 1983 claim in state court. The question posed to the
trial court was whether the 30-day time perioddaonging an action under C.R.C.P. 106(a)(4)
applied to the § 1983 action. Thatrcourt found that the 30-daine for filing the C.R.C.P.
106(a)(4) action also applied to the § 1983rolaBecause the § 1983 claim was not timely
asserted, the trial court dismissed it as barfidte Colorado Court of Amgals reversed the trial

court’s dismissal, holding th&tL983 claims may exist separatéigm the C.R.C.P. 106(a)(4)

action.

° See alsdstate of Bassatt v. Sch. Dist. Ndn the City & Cnty. of Denver75 F.3d
1233, 1237 (10th Cir. 2014¢irocog Co. v. Reeve892 F.2d 267, 269 (10th Cir. 1993);
Gonzalez City & Cnty. of Denve2014 WL 641934, at *3 (D. Colo. Feb. 19, 2014).
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On certiorari, the Colorado Sugmne Court held that a § 198&im requesting an award
of damages did not have to be brought withie 30-day filing limitation required for C.R.C.P.
106(a)(4) actions. The Supreme Couréasoning is of import here.

C.R.C.P. 106(a)(4) provides te&clusive remedy for reviewing a
guasi-judicial decision madsy a government entitColorado
State Bd. of Land Comm’rs @olorado Mined Land Reclamation
Bd.,809 P.2d 974, 981 (Colo. 1998nyder v. City of Lakewood,
189 Colo. 421, 427, 542 P.2d 371, 375 (19@%¢rruled in part,
Margolis v. District Court638 P.2d 297 (Colo.1981). For this
reason, a C.R.C.P. 106(a)(4) commtianust include all causes of
action, including constitutionalaims, in a single C.R.C.P.
106(a)(4) actionNorby v. City of Boulder195 Colo. 231, 236,
577 P.2d 277, 281 (1978nyder189 Colo. 421, 542 P.2d 371.
Additionally, C.R.C.P. 106(b) redres that a complaint seeking
C.R.C.P. 106(a)(4) review must bled within thirty days of the
final decision by the government entity.

The analysis shifts, however, when a complainant asserts a claim
for money damages under § 1983 because claims under § 1983
exist as a “uniquely federal remedy” that “is to be accorded a
sweep as broad as its languadeelder v. Casey87 U.S. 131,

139, 108 S.Ct. 2302, 2307, 101 L.Ed.2d 123 (1988dting

Mitchum v. Foster407 U.S. 225, 239, 92 S.Ct. 2151, 2160, 32
L.Ed.2d 705 (1972), andnited States v. Pric&83 U.S. 787, 801,
86 S.Ct. 1152, 1160, 16 L.Ed.2d 267 (1966)). The United States
Supreme Court has held thatevha state places procedural
barriers that deny or limit themeedy available under § 1983, those
barriers must give way aisk being preemptedrelder,487 U.S.

at 144-45, 108 S.Ct. at 2309-10.

* * *

[I[lmposing C.R.C.P. 106(b)s thirtyay filing deadline on the
Sundheims’ § 1983 action represeatsrocedural barrier that
hinders the exercise of their federights. While we recognize that
strict enforcement of the thirtyag limitation serves to promote
government efficiency andand municipal planning, those
interests must give way to theropelling federal interest of giving
§ 1983 actions a broad berth.

Sundheim926 P.2d at 548-549 (footnotes omitted).
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The next year, the Supreme Court deci8gdrnholm The facts irStjernholmare
complicated® Simply stated for purposes of thisdisssion, the state liesing board suspended
the Dr. Stjerholm’s chiropractic license. Haught judicial review irthe Colorado Court of
Appeals pursuant to the prowsis of Colorado’s Administrate Procedure Act (“APA”).

Before the action was resolved, however, he flaitiin the Colorado trlacourt asserting 8 1983
claims. The trial court dismissed the 8§ 1983rkaas barred. The Colorado Court of Appeals
reversed the dismissal of the § 1983 claims bas&lodheimreasoning that such claims could
be considered separately from an APA actidre Supreme Court agekebut ultimately held

that Dr. Stenholm’s § 1983 claims were md@dt.pertinent note is the Supreme Court’s
discussion about the effect 8tindheim.

The Board argues that Stjernholm'’s failure to raise all
constitutional issues in [hIBPA review action] precludes

litigation of those issues inithsection 1983 dion by reason of

res judicata A court reviewing agency action is competent to
review state and federal constiturtal issues therein, and parties
are ordinarily barred from raising issues which were not presented
in a single action for judicial review. But, Board of County
Commissioners v. Sundhei@26 P.2d 545, 548-49 (Col0.1996),
we held that a suit under sexti1983, a federal cause of action,
can exist separately from a CRP. 106(a)(4) action challenging
the quasi-judicial decision of a governmental body. * * * In order
to effectuate the applicable twear statute of limitations which
differed from the thirty-day filingequirement for judicial review

of local governmental action undé.R.C.P. 106(a)(4), we
recognized irSundheinthat failure to join the section 1983 claims
in the suit for judicial review ohgency action does not result in
preclusion of the federal claimisl. at 549.

Our rationale irSundheinallowing a section 1983 claim to be
tried independently also appliesre. Judicial review of state

10 The case arose out of a summary licenuspension which the Board of Chiropractic

Examiners imposed on Dr. Stjernholm in the seunf a quasi-judicialisciplinary proceeding
under the Chiropractic Act. Three administratdisciplinary proceedings, two 8 1983 actions,
and three decisions by the Cado Court of Appeals preceddt decision by the Colorado
Supreme Court.
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agency action under APA section 24:@6(7) is the counterpart to
judicial review of local govemmental action under C.R.C.P.
106(a)(4). Here, judicial revieof this agency’s action must
commence in the court of appeals under a special statutory
provision of the Chiropractic Actyhile section 1983 lawsuits are
tried in the district ourt. Review of agencgction, whether in the
district court or the court of appls, is essentially appellate in
nature based on the Boards administrative reQed§ 24-4-
106(6), 10A C.R.S. (1988). Semti 1983 suits involve evidentiary
presentation to and fact findifuy a district court. As to the
alleged federal constitutional vioilamhs essential to a section 1983
action, the court of appeals didtresr in refusing, as a general
matter, to employes judicatato preclude section 1983 litigation
in the district court.

Stjernholm 935 P.2d at 967.

If the above language is read in isolatiomffers some support to Mr. Gale. But reading
the cases together, the Court concludes that n&tnettheinor Stjernholmstand for the
proposition that § 1983 claims need not be asserted in a pending C.R.C.P. 106(a)(4) proceeding.

First, careful reading of each opinioaveals its narrow application. Bundheimthere
was no C.R.C.P. 106(a)(4) action. Instead, thenptts brought an independent § 1983 claim in
state court. The issue was whether the 30tidag period for bringing the C.R.C.P. 106(a)(4)
action also applied to the § 1983 claims. Unndlly, the Colorado Supreme Court said “no,”
because the § 1983 claim arises under fedmnaland it would be improper for a state
procedural filing requirement farematurely extinguish a fedéraht. This case can be
understood as illustrating seveaacepted precepts — that state procedural rules do not trump a
federal substantive right, thahder Colorado law a claimant nemat seek judicial review of
administrative proceedings, and that if no quali review under C.R.C.P. 106(a)(4) is sought,
then an independent action to asseS 1983 claim is not foreclosed.

In Stjernholm¢the plaintiff sought judi@l review of an admistrative decision, but the

review afforded was not under C.R.C.P. 10@(g but instead under the Chiropractic Act,
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section 12—-33-121, 5A C.R.S. (1991), and APA section 24—-4-108{i& Jeview occurred in

the Colorado Court of Appeals and wasdxhon an administrative record. Unlik€&.C.P.
106(a)(4) action, the process atd no opportunity for assertion of a § 1983 claim which would
require the opportunity to present evidence. Besea 8§ 1983 claim could not be brought in the
proceeding reviewing the board’s action, the failtw do so had no significance for purposes of
application of the doctrine o€s judicata

At most,SundheinandStjernholmstand for the proposition thita plaintiff does not or
cannot bring a C.R.C.P. 106(a)(4) action to cimgieegovernmental action, he or she may raise a
§ 1983 claim in a free standing actidnMr. Gale has not identifienor has the Court found any
opinion issued by Colorado courts in the pastéry that interprets these cases more broadly.
Sundheimremains good law for the statuteliofitations issue tht it resolvedFrazier v.

Williams 401 P.3d 541, 546 (Colo. 201%yjernholmis cited with regard to other legal issues.
See, e.g.Archibold v. Pub. Utilities Comm'n of State of Cpk8 P.3d 1031, 1036 (Colo. 2002)
(mootness)Hoffler v. Colo. Dep’t of Cor;.27 P.3d 371, 374 (Colo. 2001) (official immunity).
This leaves little reason believe ti&ijernholmcreates a broad exception to the requirement that
§ 1983 claims be brought in a C.R.C1B6(a)(4) action, if one is initiated.

Secondthe procedural facts of thissmare unlike those presentedsimdheinand
StjernholmUnlike Stjernholm the procedural review proce®r Mr. Gale’s discharge is
governed by C.R.C.P. 106(a)(4), which altofor the joinder of § 1983 claims. Unlike
SundheimMr. Gale invoked the C.R.C.P. 106(3)ptocess. Thus, the Court finds no

application forSundheinandStjernholmin this matter.

H In addition, the language fro8tjernholmupon which Mr. Mr. Galeelies is arguably

dicta as it has no relationship withe holding of the case, that.[8tjernholm’s § 1983 claims
were moot.
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Finally, the rationale for the doctrine s judicatais to avoid relitigation of claims that
can be tried in a single action. Thus the fitlly of claims” element under Colorado law does
not turn on whether a claimust be broughn the earlier aoon, only whether itould be
brought Foster, 394 P.3d at 112&ee also Wilkes314 F.3d at 503-04. Mr. Hale points to no
legal or practical impediment thatevented him from bringing h§1983 claimsn his C.R.C.P.
106(a)(4) action. Colorado courts hasancurrent jurisdiction to hear such claims and C.R.C.P.
106(a)(4)(VI) expressly authorizes such claimbégoined in the state court review process.
Thus, there was no legal impediment. As Mr. Gigel this action only a month after initiating
his C.R.C.P. 106(a)(4) action, it wid appear that there also svao practical impediment to
asserting his 8 1983 claims in the C.R.C.P. 1)§8Jaction. Consequently, both this action and
the C.R.C.P. 106(a)(4) action share an identity of claims.

All of the elements offes judicatahaving been establisticDenver is entitled to
judgment as a matter of law on its affirmative defenge®judicata Mr. Gales’ § 1983 claims

are barred and theme are dismissedf

12 Because the doctrine s judicatabars Mr. Gale’s § 1983 claims, the Court need not

reach Denver’s separate defenseaifateral estoppebr issue preclusion. Nevertheless, having
reviewed the record, it appearatihe doctrine of issue preclasilikely would bar Mr. Gale’s
second claim for relief, for union-related retaliatinrviolation of his right to free association,
because the issue was raised, litigated, and neitgsshudicated in Mr. Gale’s administrative
appeal See Villas at Highland Park Homeown&ss'n, Inc. v. Villas at Highland Park, LL.C
394 P.3d 1144, 1152 (Colo. 2017).
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CONCLUSION

For the foregoing reasons, the ClOMERRULES Plaintiff’'s Objection (#2) to the
Magistrate Judge’s Order@8) granting the Defendant’s Motidor Leave to Amend Defendant
City and County of Denver's Answer32). Further, the Defendant’s Motion for Summary
Judgment (#1) is GRANTED as set out above. Judgment shedlie in favor of Defendant, and
Defendant shall have its costs upon compliamitie D.C.COLO.LCivR 54.1. The Clerk shall
close this case.

Dated this 1st day of June, 2018.

BY THE COURT:

Marcia S. Krieger
Chief United States District Judge
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