Ho v. Colvin

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORDO
Chief Judge Marcia S. Krieger
Civil Action No. 16-cv-02574-MSK
TONY HO,

Plaintiff,
V.

NANCY BERRYHILL, Acti ng Commissioner of the Social Security Administration,

Defendant.

OPINION AND ORDER REVERSING AND REMANDING DISABILITY
DETERMINATION

THIS MATTER comes before the Court as ampegl from the Commissioner’s Final
Administrative Decision (“Decisin”) determining that the Plaintiff Tony Ho is not disabled
within the meaning of §8216(i) ar&®3(d) of the Sociabecurity Act. Hawvig considered all of
the documents filed, including the rec@#d.4), the Court now finds and concludes as follows:

JURISDICTION

The Court has jurisdiction over an appeal from a final decision of the Commissioner
under 42 U.S.C. § 405(g). Mr. Ho sought disabilityurance benefits #e 1l of the Social
Security Act based on physical impairments tieatdered him unable to work as of February 12,
2011. The state agency denied his claim. He tgdea hearing before an Administrative Law
Judge (“ALJ"), who issued an unfavorable dé&mn. Mr. Ho appealed to the Appeals Council,
which denied his request for review, making #ie)’'s determination the final decision of the

Commissioner. Mr. Ho timelypmpealed to this Court.
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STATEMENT OF FACTS

The Court offers a brief summary of the &abere and elaborates as necessary in its
analysis.

Mr. Ho was born on March 10, 1970. He obtdités GED, attended beauty school, and
has worked as a manicurist. He contends thasipalimpairments prevent him from working.

In February 2011, Mr. Ho fell down severadss, hit his head, and lost consciousness.
He was diagnosed with cervical central cord syndrome and spinal stenosis with myelopathy and
underwent C3-7 posterior laminectomy and fusiargery to redress his injuries. Although the
surgery improved Mr. Ho’s condition, he contindedsuffer from pain and numbness in his neck
and right arm. He was treat by a pain specialist.

On November 18, 2011, a vehicle struck him wlié was walking in a parking lot. He
was knocked unconscious and suffered a medialufr@éd his right eye, multiple broken ribs,
and a punctured lung.

Approximately two years later, he was in an automobile accident and suffered a
concussion, cervical strain, and a chest contusioaddition to his prior conditions, he was
newly diagnosed with pseudoarthrosis with tiGi7 radiculopathy. In July 2014, he underwent a
second surgery for discectomy and fusion affCBght C6 foraminotomy, and decompression of
cervical stenosis. Mr. Ho complains that hd stiffers from neck, back, leg, rib and right-arm
pain, difficulty in using his right hand, and depression.

Opinions by Treating Professionals

Mr. Ho provided only one Medical Source 8taent in support of his disability claim. A
physician’s assistant, Neelam Gala, opined MratHo can only walk one-half of a city block

before needing to rest or suffiegi severe pain, can sit for up to thirty minutes at one time, can



stand for forty-five minutes at one time, canyosik for a total of less than two hours during an
eight-hour day, and can only staawd/or walk for less than twwours during an eight-hour day;
muscle weakness, pain, and/or numbness wogldnehim to take te-minute breaks every
thirty minutes during a work-day; he could nelrt any weight, twist, stoop, or climb ladders
and could only rarely crouch, squat, or climirst during a work-day; heould only grasp, turn,
or twist objects, perform fine manipulatiomeach in front of his body, and reach overhead 5%
of the time with his right hand and 20% of the tiwiéh his left hand; he would be off task for
25% or more of a workday, was incapable afrelow-stress work, and would be absent from
work for more than four days each month.

Additionally, although he did not fill ot Medical Source Statement, on January 8,
2014, the surgeon who performed Mr. Ho's festgery, Dr. G. Alexander West, stated,

[Mr. Ho] has chronic myelopathy withemakness, sensory deficits and significant

chronic neuropathic pain that has beballenging to manage. With this being

said Mr. Ho is advised to maximize his conservative therapy approaches,

including PT, acupuncture, massage etcwilereturn on an as needed basis.

Due to his chronic myelopathy from his spinal cord injury he remains unable to
work: It is unlikely his symptoms will improve to allow him to work.

Opinions by Non-treating Professionals

On August 1, 2014, Dr. F. Yamamoto reviewédd Ho's file but did not examine him.
Dr. Yamamoto opined that Mr. Ho could occasibnlft up to twenty painds and frequently lift
up to ten pounds; he could stand and/or wallafmut six hours in an eight-hour workday; he
could sit for about six hours in an eight-heworkday; he could push and/or pull without
limitation as long it did not involve weights @xcess of twenty poundsis ability to reach,
handle, and feel was not limitdalit he could only occasionally finger with his right hand.

THE ALJ'S DECISION

The ALJ analyzed his case pursuamthe sequential five-step inquinit step one, the



ALJ found that Mr. Ho had not worked or eggd in substantial gainful activity from the
alleged onset date of February 12, 2011stAp two, the ALJ found Mr. Ho had medically
severe impairments of cervical spine stenasie myelopathy following severe traumatic
central cord syndrome from a fall requiring C®dsterior laminectomy and fusion surgery and,
as of December 31, 2013, C6-7 pseudoarthrogisrght C7 radiculopathy requiring revision
surgery for discectomy and fusion at Caight C6 foraminotomy, and decompression of
cervical stenosis. At step three, the Abdrid that Mr. Ho’s impairments did not equal the
severity of a listed impairment in the appenditied regulations. At step four, the ALJ first
assessed Mr. Ho's Residual Functionap&aty (“RFC”) and determined that:

[Mr. Ho] has the residudlinctional capacity to perform work-related activities

with the following restrictions: lifng, carrying, pushing, and/or pulling 20

pounds occasionally and 10 pounds frequestignding and/or walking for about

six hours in an eight-hour wkday; sitting for about six hours in an eight-hour

workday; frequently perform handlingé fingering with the right (dominant)

upper extremity; no work at heightsdniving for work; occasional work around

dangerous, moving machinery; and is ablenderstand, remember, and carry out
tasks that can be learned intopg(and including) one year.

The ALJ then found that Mr. Ho could not perforrs past relevant work. However, at step five,
the ALJ found that Mr. Ho could perform jobsttexist in significant numbers in the national
economy, and thus, he was not disabled.
ISSUES PRESENTED

Mr. Ho raises four objections to the &k decision: (1) the ALJ erred in assigning
appropriate weight to Ms. Gadaopinion and by ignoring Dr. W&'s opinion; (2) the ALJ erred
in not ordering a psychological &uation; (3) the ALJ erred imot considering the effects of
narcotic medications on Mr. Hoability to work; and (4) the AL erred in not finding that Mr.
Ho’s impairments meet a listing in the appenafi the regulationBecause the issue is

dispositive, the Court only addresses whetherALJ erred by ignoring Dr. West’s opinion.



STANDARD OF REVIEW

On appeal, a reviewing courjisdicial review of the Commssoner of Social Security’s
determination that claimant is not disabled wtthe meaning of the $@l Security Act is
limited to determining whether the Commissiongplaed the correct legal standard and whether
the Commissioner’s decision is sapfed by substantial evidencklamilton v. Sec'y of Health
&Human Servs.961 F.2d 1495, 1497-98 (10th Cir. 199)own v. Sullivan912 F.2d 1194,
1196 (10th Cir. 1990Vatkins v. Barnhart350 F.3d 1297, 1299 (10th Cir. 2003). If the ALJ
failed to apply the correct legal standard, tbheision must be reversed, regardless of whether
there was substantial evidertoesupport factual findingsThompson v. Sulliva®87 F.2d 1482,
1487 (10th Cir. 1993). In determining whethebstantial evidence supgs factual findings,
substantial evidence is evidmna reasonable mind would accaptadequate to support a
conclusion.Brown 912 F.2d at 1196;ax v. Astrue489 F.3d 1080, 1084 (10th Cir. 2007). It
requires more than a scintilla but lesartta preponderance of the evidencax, 489 F.3d at
1084;Hedstrom v. Sullivan783 F. Supp. 553, 556 (D. Colo. 1992tvidence is nbsubstantial
if it is overwhelmed by other evidence iretrecord or constitusemere conclusion.Musgrave
v. Sullivan 966 F.2d 1371, 1374 (10th Cir. 1993Ilthough a reviewing court must
meticulously examine the record, it may not weigh evidence or substitute its discretion for
that of the Commissioneid.

ANALYSIS
Mr. Ho argues that the ALJ erred by igmayithe opinion of Dr. G. Alexander West, one

of Mr. Ho’s treating physicians. In responge Commissioner argues that the ALJ implicitly



considered Dr. West's opinion agdve it little weight because itldresses issues reserved to the
Commissioner.

A treating physician's opinion must be givemtolling weight if (J) it is well supported
by medically acceptable clinical ataboratory diagnostic techniquesda(2) it is consistent with
the other substantial elence in the recordPisciotta v. Astrug500 F.3d 1074, 1077 (10th Cir.
2007). If either of these requirements is nots$igtll, then the opinion is not accorded controlling
weight. To give a treating praler's opinion less than controllj weight, the ALJ must give
specific and legitimate reasomapeau v. Massany255 F.3d 1211 (10th Cir 2001). This
requires that the ALJ be specific in describinoyv the opinion is unsupped by clinical and
laboratory diagnostic techniques,identify how it is inconsisterwith substantial evidence in
the recordLangley v. Barnhart373 F.3d 1116, 1119 (10th Cir. 2004).

If a treating physician's opinion is not givemawlling weight, itsrelative weight must
be assessed in comparison to other medicalagsnn the record. The factors considered for
assessment of weight of all opinions are:

(1) the length of the treatment relatiorshnd the frequency of examination; (2)

the nature and extent of the treatmeshationship, including the treatment

provided and the kind of examinationtesting performed; (3) the degree to

which the physician's opinion is suppartay relevant evidence; (4) consistency

between the opinion and thecoed as a whole; (5) whedr or not the physician is

a specialist in the area upon which amagm is rendered; and (6) other factors
brought to the ALJ's attention which tetadsupport or contradict the opinion.

Allman v. Colvin813 F.3d 1326, 1331-32 (10th Cir. 201%ne of these factors are
controlling; not all of them apply to every easind an ALJ need not expressly discuss each
factor in his or her decisio@ldham v. Astrug509 F.3d 1254, 1258 (10th Cir. 2007). However,
“the record must reflect that the Acdnsideredevery factor in the weight calculation.”
Andersen v. Astry&19 Fed. App’x 712, 718-19 (10th Cir. 20@9j(phasisn original). Finally,

just as when an ALJ determines whether @ @i treating provider'spinion controlling weight,
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the ALJ must provide legitimate, specific reasons for the relative weight asdigimegey 373
F.3d at 1119.

However, a treating physiciandpinion is not entitld to any deference if is on an issue
reserved to the Commissier. 20 C.F.R. § 404.1527(@)pwan v. Astrues52 F.3d 1182, 1189
(10th Cir. 2008). Issues reserviedthe Commissioner include whet a claimant is “disabled”
or “unable to work”, whether a claimant’s impgagnt meets or equals a listed impairment in the
appendix of the regulations, a claimant’s RFC, and the application of vocational factors. 20
C.F.R. § 404.1527(d)(1)-(2).

Dr. West treated Mr. Ho from earl@)21 through early 2014 and performed Mr. Ho’s
first spinal surgery. Although he did not fill catMedical Source Statement, Mr. Ho submits Dr.
West's opinion in his medicaécords: (1) “Mr. Ho has chnic myelopathy with weakness,
sensory deficits and significaclronic neuropathic pain”; and)(®ir. Ho is unable to work and
will likely not be able to return to work.

The Decision does not discuss either opiniore ftilure to address the second opinion is
harmless because it is on issues reserved dol¢he Commissioner. However, the failure to
discuss the first opinion requiremsmand. Although an ALJ is notqeired to discuss every item
of evidence before him or her, he or she Mdisticuss the uncontroverted evidence [he or she
chose] not to rely upon, as well as signifitaprobative evidence [she] reject[edFfantz v.
Astrue 509 F.3d 1299, 1302 (10th Cir. 2007) (quot@igton v. Chatey 79 F.3d 1007, 1009-10
(10th Cir. 1996)). The failure to do so malteisnpossible for an appellate court to assess
whether an ALJ’s decision is supported by suligithavidence and requir@sversal and remand

for the ALJ to set out specific findings and reasons for accepting or rejecting the uncontroverted



or substantially probative evidencetALJ did not rely on or rejecte@lifton, 79 F.3d at 1009-
10.

Dr. West's first opinion is presumed to bentrolling and is uncontroverted. The ALJ’s
failed to address it is legal error, and tr@u@ cannot assume that the ALJ considered the
evidence and rejected itDr. West diagnosed Mr. Ho withedical impairments that the ALJ did
not find were severe at step two, specificaveakness, sensory deficits, and chronic
neuropathy. Without appropt&ganalysis, it is unclear wther the ALJ found the medical
impairments identified by Dr. Wes be severe or not, continuingr not, and how they
affected Mr. Ho's residal functional capacity.

CONCLUSION

For the foregoing reasons, the Commissioner’s decisiBEVEERSED and this matter
is REMANDED to the ALJ for further proceedings. @Clerk shall enter a judgment in this
matter.

Dated this 24th day of January, 2018

BY THE COURT:

Marcia S. Krieger
United States District Court

The ALJ did find that Mr. Ho has suffered from radiculopathy, a type of neuropathy,
requiring revision surgery for discectomy and fusion. However, there was no finding as to
whether the radiculopathy wakronic or acute or whether it resolved after surgery.
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