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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief JudgeMarcia S. Krieger
Civil Action No. 16-cv-02729-M SK
AMANDA A. REDIN,
Plaintiff,
V.

CAROLYN W. COLVIN, Acting Commission of Social Security,

Defendant.

OPINION and ORDER

THISMATTER comes before the Court on PlaihAmanda A. Redin’s appeal from
the Commissioner of Social Security’a€t“Commissioner”) final decision denying her
application for Disability InsuramcBenefits under Title Il of the Social Security Act, 42 U.S.C.
88 401-33, and Supplemental Security Income umdkr XVI of the Social Security Act, 42
U.S.C. 881381-83c. Having considered gteadings and the record, the Court

FINDS andCONCLUDES

l. Jurisdiction

Ms. Redin filed a claim for disability insurae benefits pursuant Ttles Il and XVI in
April 2014, asserting that her disability begamanth earlier. After her claim was initially
denied, Ms. Redin filed a written request for armey before an Administtive Law Judge (the
“ALJ"). This request was granteahd a hearing was held in June 2016.

The ALJ’s Decision applied the five-stepcsd security disability claim evaluation

process: (1) Ms. Redin had not engaged in sabataainful activity after April 1, 2014; (2) she
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had the severe impairments of hepatitis C, dpeasthma, affective disorder, anxiety disorder
and learning disorder; (3) she did not havengmairment or combination of impairments that

met or medically equaled any of the impairmdisted in 20 C.F.R. Part 404, Subpt. P, App’x 1,
(4) Ms. Redin had the residual functional capafiRFC”) to perform light work as set forth in

20 C.F.R. § 416.967(byvith various additional limitationgnd that she could not perform her
prior work; and (5) Ms. Redinotild perform a number of jobs in the national economy including
the occupations of small products assemblertreleics worker and cafeteria attendant. Based
on this conclusion, the ALJ determined th&. Redin was not and had not been under a
disability, and she denied Ms. Redin’s claim.

The Appeals Council denied Ms. Redin’s resj'er review of tle Decision, making the
Decision the Commissionerfsal decision for purposes judicial review. Krauser v. Astrug
638 F.3d 1324, 1327 (10th Cir. 2011). Ms. Redappeal was timely brought, and this Court
exercises jurisdiction to reviethe Commissioner of Social Seayts final decision pursuant to
42 U.S.C. § 405(g).

. | ssue Presented
Ms. Redin asserts three arguments indpgreal. First, she argues that the ALJ
improperly gave little weight to the opinionsatonsultative psychological examiner and a
treating physician’s asgant as compared to two consultiagency experts; second, Ms. Redin
contends that the ALJ failed to develop the rda@nd consider the ruling and documents from

her social security disability application agdetermination in the late 1990s; and third, she

! All references to the Code Federal Regulations (C.F.Ra)e to the 2016 edition, which
was the version in effect at the time of the Aldéxision. Hereafter, tHéourt will only cite the
pertinent Title 1l regulations goveanyg disability insurance berief, found at 20 C.F.R. Part 404.
The corresponding regulations gavieig supplemental security income under Title XVI, which
are substantively the sameedound at 20 C.F.R. Part 416.
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contends that the ALJ erred by failing to detme whether she met the § 12.05 “intellectual
disability” Listing requirements at Step 3. Besauhe last of the arguments is dispositive and
requires remand, the Court’s anatyfocuses exclusively on it.
IIl. Relevant Material Facts

Ms. Redin submitted her application foced security benefits on April 1, 2014,
claiming an onset of disability of March 25, 204 4er application was submitted shortly after
her release from state prison, where she hadibearcerated for sevdrgears for drug-related
offenses. Ms. Redin did not work to ampaeciable degree prior or subsequent to her
incarceration, and the only eviderm@ncerning any paid work employment dates back to the
early 1990s.

Among Ms. Redin’s severe impairms is a learning disorde#42-2, at 41). The
record is replete with referees by Ms. Redin and various heattire providers to her learning
disorder. E.g, #22-2, at 59, 61#22-3, at 9;#22-6, at 2-5, 7-9, 14#22-7, at 3-4, 9-10, 16, 24-
25, 28-29, 60#22-8, at 3, 9, 12-13.) In addition, ihews that Ms. Redin was enrolled in
special education classesdhghout her high school career.edtment records from North
Range Behavioral Health shdtat Ms. Redin reported thateshad been diagnosed with a
learning disability and mildnental retardation.#22-7, at 4, 17, 24.) Those North Range

Behavioral Health Record recaréurther reflect that mild mealtretardation diagnosis normally

2 There is some evidence in the record Mat Redin had been awarded social security

benefits prior to her rarceration. Most of such evidernisdound in Ms. Redin’s statement on
her application and statements made to vanoasgiders that she previously had received
disability benefits. Howevethere is no evidence in the reda@onfirming that Ms. Redin had
been awarded benefits and on what basis ldeneére awarded. In her Decision, the ALJ did
not address the issue of Ms. Redin’s prior eligibildy lack thereof) nor did she seek to develop
the record to reflect it, and it dribt play any role at any stagehadr analysis. In the interest of
completeness, it should be noted that counsé¥forRedin did not raise ihissue at the hearing,
and indeed, he affirmatively indicated that heswuat seeking to add any additional materials or
documentation to the record#2@-2, at 58-59.)
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involves significantly subaveraggtellectual functioning associated with an 1Q approximately
below 70. [d. at 10, 25, 29.)The record also contains a report from a consulting psychologist to
whom Ms. Redin reported that she has a learning disability and thhtadireceived social

security benefits (ostensibly due tatlearning disability) from 1995 to 2005#2@-8, at 9.)

The initial determination premised oretbpinion of the state examiner, Dr. Mark
Suyeishi, Psy.D., who evaluated Listings § 14d&fective disorders) and 8§ 12.08 (personality
disorders), but did not evalua8el2.05 (intellectual disders). At the hearing before the ALJ,

Ms. Redin’s counsel requested considerationesfmental impairments under § 12.05, as well as
§12.02,812.04 and § 12.08. Despite the request, the ALJ did not address § 12.05 criteria,
focusing instead on only Listings 8§ 12.02 (neurocognitive disorder), 8 12.04 (depressive, bipolar
and related disorders), and § 12(@6xiety and obsessive compulsiisorders). With regard

to these Listings, the ALJ found that Ms. Redin did not meet the “paragraph B” criteria for any
of these Listings because her mental impairmestdtexl in only mild or moderate rather than
marked restrictions or difficulties in her activities of daily living, maimitay social functioning,

or maintaining concentration, and she did exjierience any episodes of decompensation. The
ALJ also found that Ms. Redin did not meet tharggraph C” criteria for the mental disorder
Listings because there was no evidence to stuipipairfinding, which generally requires a
medically documented history of the mental digorof at least two ya's, along with multiple
episodes of decompensation dikalihood of decompensation indfcase of an increase in

mental demands or change in environment.

Nowhere does the Decision address MgliRe severe learng disorder or her
contentions that she had prevityuseen awarded benefits based on it. The ALJ did not develop

the record to determine whether Ms. Redin piaViously been awardedisability benefits



based on her learning disorder, did not consideevigence of record in light of Listing 8 12.05
and did not explain whshe did not do so.

V.  Standard of Review

On appeal, a reviewing courjisdicial review of the Commssoner of Social Security’s
determination that claimant is not disabled wtthe meaning of the $@l Security Act is
limited to determining whether the Commissiongplaed the correct legal standard and whether
the Commissioner’s decision is sapfed by substantial evidencddamilton v. Sec’y of Health
and Human Service961 F.2d 1495, 1497-98 (10th Cir. 19Rjpwn v. Sullivan912 F.2d
1194, 1196 (10th Cir. 199Yyatkins v. Barnhart350 F.3d 1297, 1299 (10th Cir. 2003).
Substantial evidence is evidence a reasomabid would accept as adequate to support a
conclusion.Brown 912 F.2d at 1196;ax v. Astrue489 F.3d 1080, 1084 (10th Cir. 2007). It
requires more than a scintilla of evidencelbgs than a preponde@of the evidencelax,
489 F.3d at 10844edstrom v. Sullivan/83 F. Supp. 553, 556 (D. Colo. 1992). “Evidence is
not substantial if it is overwhelmed by othevidence in the record or constitutes mere
conclusion.” Musgrave v. Sullivarf66 F.2d 1371, 1374 (10th Cir. 1992). Further, “if the ALJ
failed to apply the correct legal test, thera ground for reversalpart from substantial
evidence.” Thompson v. Sulliva®87 F.2d 1482, 1487 (10th Clr993). Although a reviewing
court should meticulously exangrihe record, it may not weighetlevidence or substitute its
discretion for that of the Commissiondd.

V. Discussion
At Step 3, the ALJ is required to determimbether the impairments identified as severe

are equal to or the medical equivalenadfisting. 20 CFR 88 404.1520(d); 416.920(d). Here,



the ALJ considered all of Ms. Redin’s sevampairments, including her asthma, obesity and
some mental disorders, in light of thistings, but for her learning disorder.

The Listing most closely correlated with afdeing disorder is found at 20 C.F.R. Ch. I,
Pt. 404, Subpt. P, App. 1, 8 12.05.ptovides in relevant part:

12.05 Intellectual disability: Intellectual dishty refers to significantly subaverage
general intellectual functioningith deficits in adaptive functioning initially manifested
during the developmental periace., the evidence demonstrates or supports onset of the
impairment before age 22.

The required level of severity for this disord&met when the requirements in A, B, C,
or D are satisfied.

A. Mental incapacity evidenced by deylence upon others for personal needg, (
toileting, eating, dressing, or théng) and inability to follev directions, such that the
use of standardized measuresndéllectual functoning is precluded;

OR
B. A valid verbal, performancey full scale IQ of 59 or less;
OR

C. Avalid verbal, performance, or fuitale 1Q of 60 through 70 and a physical or
other mental impairment imposing additional and significant work-related
limitation of function;

OR

D. A valid verbal, performance, or fullae 1Q of 60 through 70, selting in at least
two of the following:

Marked restriction of aiwities of daily living; or
Marked difficulties in maintaining social functioning; or
Marked difficulties in maintaining concentration, persistence, or pace; or

H w0 Dnh e

Repeated episodes of decongagion, each of extended duration.

20 C.F.R. pt. 404, subpt. P, app. 1, § 12.05.

The express request of Ms. Redin’s counsatl tine ALJ consider “the listings for 12.02,
12.05 12.04, 12.06"#22-2, at 57 (emphasis added)) was sufficientaise the issue. Based on
the evidence of record, Ms. &@a’s severe learnindisorder could be comparable to an

intellectual disability as desbed in the § 12.05. The evidenmierecord shows Ms. Redin had



an intellectual disability when she was in hgginool. There are repeated references by Ms.
Redin that she previously recetr benefits based on her learndigorder and there is suggestion
in medical treatment notes that her learningrmispequated to mild retardation. Had the ALJ
developed the record to determiwhether a prior award had bewade or directed 1Q testing, a
comprehensive determination of whether § 12.05 @itgere applicable could have been made.
However, even without development of tleeard, the designation Ms. Redin’s learning
disorder as a severe impairmeadquired a consideration of § 12.0See Clifton v. Chatei79

F.3d 1007, 1008-09 (10th Cir. 1998&Yilliams v. Berryhil] 682 Fed. App’x 665, 667-68 (10th
Cir. 2017).

The ALJ’s failure to determine whether MRedin’s learning disorder met any of the
812.05 intellectual disabilitgriteria or to explain why no analis was required constitutes error
and requires remandsee, e.qg., Peck v. Barnha2tl4 Fed. App’x 730, 734-35 (10th Cir. 2006);
Smith v. Barnhartl72 Fed. App’x 795, 801-02 (10th Cir. 2006).

For the forgoing reasons, the CommissraofeSocial Security’s decision REVERSED
andREMANDED. The Clerk shall enter a Judgment in accordance herewith.

DATED this 7th day of December, 2017.

BY THE COURT:

Marcia S. Krieger
UnitedStateDistrict Judge




