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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief Judge Marcia S. Krieger

Civil Action No. 16-cv-02744-MSK-KMT

JANE ROE #1, and
JANE ROE #2,

Plaintiffs,
V.

CARLOS MINGUELA,
MIKE ENSMINGER,
JASON MIKESELL,
ELIZABETH ROBINSON,
TYLER TURNER,

DAVID SLOAN,
PATRICK BAST,

STEVE DAVIDSON,
JACLYN GAFFNEY, and
BOARD OF COUNTY COMMISSIONERS OF THE COUNTY OF TELLER,
COLORADO

Defendants.

OPINION AND ORDER GRANTING IN PART MOTIONS TO DISMISS, DENYING
MOTION TO CONSOLIDATE, AND GRANTI NG MOTION FOR APPOINTMENT OF
COUNSEL

THIS MATTER comes before the Court on Deflant Steve Davidson’s Motion to

Dismiss the Second Amended Compldiit2), Ms. Roe’s Responsé#86), and Mr. Davidson’s

1 Plaintiff Roe #2 has resolved all of ld&ims against all Defendants other than Mr.

Minguela(# 103) Because Mr. Minguela is not a movanthis time, the Court is not called
upon to assess Ms. Roe #2's remaining claims agaimst Thus, the Court’s references to “Ms.
Roe” in this Opinion should be understood to rééeMs. Roe #1. To the extent that Ms. Roe #2
is herself a movant, the Court@igalysis with regard to Ms. Roe #1’s motions applies with equal
force to Ms. Roe #2’s motions.
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Reply (#94), Defendant Tyler Turner’s Motion to Dismiss the Second Amended Complaint
(#73), Ms. Roe’s Respongé@87), and Mr. Turner’'s Reply and Amended Re@#93, 95) the
Board of County Commissioners of the Countyl'efler, Colorado’s (“the Board”) Motion to
Dismiss the Second Amended Compla{#75), Ms. Roe’s Respongé84), and the Board's
Reply (#91), Elizabeth Robinson, David Sloan, Patrig&st, and Jaclyn Gaffney’s (collectively,
“the co-worker deputies”) and e Ensminger, Jason MikeselRéotion to Dismiss the Second
Amended Complaint#76), Ms. Roe’s Respong#&85), and the co-worker deputies’ and Mr.
Ensminger and Miskell's Repl{#92) the Plaintiffs’ Motion to He under Seal and Request to
Proceed Using Pseudonyi#), the Board and Mr. Ensminger’'s Respo@E2), and the
Plaintiffs’ Reply(#13) Mr. Minguela’s Motion to Appoint Counsé# 97) to which no response
was filed; and the Defendants’ Motion to Consolid#t®8)this action withRoe v. Minguela et
al., D.C. Colo. Civ. Case No. 17-c\8Q1-WYD, the Plaintiffs’ respongg 100) and the
Defendants’ reply# 102)

FACTUAL ALLEGATIONS

The Court provides a brief summarf/the Second Amended Complaints69)
allegations here and elaborates as necessary in its analysis.

In 2015, Plaintiffs Jane Roe #1 and Jane Rbwere incarceratad the Teller County
Detention Center (“the Jail”). They contend tBefendants Carlos Minglla, Tyler Turner, and

Steve Davidson — all Sheriff's Deputies employethatJail — regularly engaged in offensive

2 The Board previously filed its Motion to Dismiss First Amended Comp{&bit)in

which it raises the same arguments ablidsion to Dismiss Second Amended Complaint.
Inasmuch as the Plaintiffs have filed a &t Amended Complaint and the Board has filed a
motion to dismiss that complaint, the Board’s Motion to Dismiss First Amended Complaint is
denied as moot.



conduct directed at female inmates. Among iothiegs, the Roes allege that these Deputies
would enter female cells unannounced and obsarpatrol shower areas and bathrooms with
the intention of observing the female inmatestates of undress, made “lascivious comménts”
about the female inmates, asked female insi@tédance provocatively,” and attempted to
cultivate sexual relationships with female innsatd he Roes allege that the co-worker deputies
were aware of Mr. Minguela, MiTurner, and Mr. Davidson’s beViar, yet failed to report it to
supervisors.

Ms. Roe contends that, after complaining alibatcomfort of the beds at the Jail, she
was reassigned to a pod with only a few othsidents, making her a target for Mr. Minguela’s
advances. On December 16, 2015, Mr. Minguela enhtbeshower area and leered at her while
she attempted to cover herself with a towdiorBy thereafter, Mr. Mingela entered Ms. Roe’s
room and “compelled [her] to perform a sexacthim.” She alleges that Mr. Minguela then
boasted about the encounter to Mr. Turner@her deputies. The Court understands Ms. Roe
to allege that none of the Defendants reportedNilinguela’s boasting tdail authorities. (Ms.
Roe #2 alleges that, on one occasion, Mr. Minguela groped her, but the Second Amended
Complaint does not indicate whether this eveguo®d before or after the events with Ms. Roe
#1.)

Based on these allegations, Ms. Roe asseutsclaims for relief, all pursuant to 42
U.S.C. 8§ 1983: (i) a broad claim, invoking thgual Protection clause, the Due Process clause,

the 8" Amendment’s protection against Cruel and Unusual Punishment, and an unspecified

3 The sole concrete examples of such cemisin the Second Amended Complaint is that

Mr. Minguella would say that “Bodkr girls are sluts” or “Bouler girls are easy,” knowing that
both Roes were from Boulder County.



constitutional right to “bodilyntegrity,” against Mr. Minguela fo‘engagling] in a persistent
pattern of sexual harassment, sexual assedtsexual misconduct against [her]” and against
Mr. Turner and the co-worker gaties for “knowingly participatfig] in such conduct and/or
assist[ing]” Mr. Minguela by moving Ms. Roe #oless-populated pod rigring Mr. Minguela’s
harassing comments and actions, and allowingNlinguela opportunities to have isolated
contact with inmates knowing the likelihood tihatwould commit sexuassault; (ii) a claim
against all Defendants for ‘ifare to investigate and pert,” invoking an unspecified
Constitutional right, in that Mr. Minguela “engabi a continuing, widespread, and persistent
pattern of misconduct” and that the remaindgfendants had notice of Mr. Minguela’s conduct
and were “deliberate[ly] indifferent” to it or gave “tacit authorizatitmsuch conduct; (iii) a
claim that all Defendants, with lifgerate indifference, failed tporotect Ms. Roe from a risk of
sexual assault, presumalityviolation of the 8 Amendment; and (iv) Monelktype claim that
Defendants Ensminger and Mikesell (the past@mrent Sheriffs of Teller County) and the
Board are liable for failing to adequbtérain and supervise the Jail’s stéaff.

The co-worker deputies, Mr. Turner, ance8H Mikesell have moved to dismiss the

claims against them in themdividual capacities under Federall®of Civil Procedure 12(b)(6),

41n her response to Defendants Ensminiytikesell, and the co-worker deputies’ Motion
to Dismiss Second Amended Complgi85), Ms. Roe clarifies thaghe was a post-conviction
detainee at the time that theeens alleged in the Second Anaded Complaint occurred. She
also clarifies that her due process claims are claims for deliberate indifference and concede that
they are governed “under esselfithe same ‘deliberate inffierence’ standards [under the
Eighth Amendment].” Under long-standing precedémd Due Process Claustthe Fourteenth
Amendment protects pretridetainees from cruel and unusual punishment while the Eighth
Amendment protects convicted prisoners, batdhalysis is identical as to each claBee Lopez
v. LeMaster172 F.3d 756, 759 n.2 (10th Cir. 1998iticg Bell v. Wolfish441 U.S. 520, 535
n.16 (1979)). Inasmuch as Ms. Roe was a atadiprisoner, the Eighth Amendment governs
her claims, and the same standard would gogeen if they arose under the Due Process
Clause, Ms. Roe’s Due Process claims ademdant, and the Court dismisses them as
superfluous.



asserting that they are entitled to qualifieanomity. Sheriff EnsmingeiSheriff Mikesell, and
the Board have moved to dismiss the clairmairzgl them under Rule 12(b)(6) on grounds that
the Second Amended Complaintliegations are insufficient toate claims against them in
their official capacities
ANALYSIS
A. Standard of Review

1. Generally

In reviewing a motion to dismiss pursuanRole 12(b)(6), the Court must accept all
well-pleaded allegations in the Complaint as tand view those allegations in the light most
favorable to the nonmoving partgtidham v. Peace Officer Standards & Trainigg5 F.3d
1144, 1149 (10th Cir. 2001) (quotistton v. Utah State Sch. for the Deaf & Blibh@d3 F.3d
1226, 1236 (10th Cir. 1999)). The Court must limittdssideration to the four corners of the
Complaint, any documents attachbdreto, and any external docemts that are referenced in
the Complaint and whose accuracy is not in disgdkendine v. Kaplar241 F.3d 1272, 1275
(10th Cir. 2001);Jacobsen v. Deseret Book C287 F.3d 936, 941 (10th Cir. 200Pean Witter
Reynolds, Inc. v. Howsar®61 F.3d 956, 961 (10th Cir. 2001).

A claim is subject to dismissal if it fails taas¢ a claim for relief that is “plausible on its
face.” Ashcroft v. Igbgl556 U.S. 662, 678 (2009). To make sachassessment, the Court first
discards those averments in the Complaint that are merely legal conclusions or “threadbare
recitals of the elements of a cause of@ttsupported by mere cdasory statementsld. at
678-79. The Court takes the remamimwell-pleaded factual conteatis, treats them as true, and
ascertains whether those fa@dsupled, of course, with tHaw establishing the requisite

elements of the claim) support a claim that istgible” or whether thelaim being asserted is



merely “conceivable” or “poskie” under the facts allegelli. What is required to reach the
level of “plausibility” varies fom context to context, but genadly, allegations that are “so
general that they encompass a wide swattoafiuct, much of it innocent,” will not be
sufficient.Khalik v. United Air Lines671 F.3d 1188, 1191 (10th Cir. 2012).

2. Qualified Immunity

Under the doctrine of qualified immuniiydividual governmenactors are protected
from civil liability if their conduct does not violate clearly established statutory or constitutional
rights of which a reasonable person would have knd\ilson v. Layng526 U.S. 603, 609
(1999);Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). When a defendant asserts a qualified
immunity defense in a motion to dismiss, the Court determines (1) whether a complaint’s
allegations are sufficient to show that the defemd#lated a constitutnal or statutory right
and (2) whether the constitutional or statutogit was clearly established when the alleged
violation occurredSee Peterson v. Jens&71 F.3d 1199, 1202 (10th Cir. 2004). The Court may
undertake these two inquiries in whichever order it deeni3ddrson v. Callaharb55 U.S.
223, 232 (2009). For all practical purposes, the firgtiiry is indistinguishdke from the inquiry
that the Court would take in assessing a gaxdeiety challenge undérederal Rule of Civil
Procedure 12(b)(6) to the sufficiency of the pleadigGgeSaucier v. Katz533 U.S. 194, 201
(2001). The “clearly established” inquiry for qded immunity examines whether the contours
of the constitutional right were so well-settle@dthe particular circumstances presented, that
“every reasonable official wouldave understood that what isedoing violateghat right.”
Reichle v. Howardsl32 S. Ct. 2088, 2093 (U.S. 2012).
B. Defendants’ motions

1. Eighth Amendment claims



The co-worker deputies, Mr. Turner, and Stidviikesell argue that they are entitled to
gualified immunity as to Ms. Roe’s failure pootect claims. They argue that the Second
Amended Complaint’s allegations do not sufficieratliege a constitutional violation, and if they
do, any such violation isot clearly established.

(a) Against the co-worker deputies

The Eighth Amendment protects convictedpners from cruel and unusual punishment.
This includes the right to be free from sexuaaasts, and jail and {@on officials must act
reasonably to protect them from such assa8te. Farmer v. Brennabl11 U.S. 825, 882-83
(1994);Tafoya v. Salazag16 F.3d 912, 916 (10th Cir.2008)t{ng Hovater v. Robinsor, F.3d
1063, 1068 (10th Cir.1993)). However, the fact trminmate has been sexually assaulted by a
third person does not necessarily give tskability for a supervising officialSee Hovaterl
F.3d at 1066. A prison official is liable for assault committed by a third person only where
two requirements are met: (i) the inmate shaat she was incarcerated under conditions
“posing a substantial risk of seds harm”; and (ii) the inmatésws that the official being sued
acted in response to that risk with a “stig#ntly culpable state of mind"—namely, with
“deliberate indifference to inmate health and safdtarimer, 511 U.S. at 834. In this context,
“deliberate indifference” means that the offidiaith subjectively knew of the risk posed to the
inmate and that the official neviedless elected to ignore that ritk. at 837. The official’s
knowledge of the risk may be shown by allegingt the third party who committed the assault
had previously engaged in a pattern of uncorigiital behavior and thalhe official was aware
of such behavioiSee Barney v. Pulsiphet43 F.3d 1299, 1307-08 (10th Cir. 1998).

Turning first to the claims against the conker deputies, the Caumeed not determine

whether Ms. Roe’s allegations against them saffo state a claim fatiolation of the Eighth



Amendment; instead, the Courtrig first to the question of welther the contours of any such
claim are “clearly established.The burden is on Ms. Roe to pbto Supreme Court or Tenth
Circuit precedent (or the cleaeight of other circuit courts) that recognizes that the
circumstances presented here wowdstitute a constitutional violatioBchwartz v. Booker,
702 F.3d 573, 587-88 (10th Cir. 2018¢e also Thomas v. Durstar@)7 F.3d 655, 669 (10th
Cir.2010). She need not adduce a case with ickdrficts, but must show that “a precedent

involves ‘materially similar conddicor applies ‘with_obvious claiy’ to the conduct at issue.”

Apodaca v. RaemiscB64 F.3d 1071, 1076 (10th Cir. 2017) (quotitgjate of Reat v.
Rodriguez 824 F.3d 960, 964-65 (10th Cir. 2016)). Foample, it is not sufficient to ask
whether it is “clearly established” that theurilhn Amendment prohibitdhe use of excessive
force in effecting an arrest; rather, the coudraines whether that constitutional principle has
previously been found to prohibit particular beioa such as “shoot[inga disturbed felon, set
on avoiding capture through vehicular flight, whenspas in the immediat&rea are at risk from
that flight.” Brosseau v. Haugesd3 U.S. 194, 198-200 (2004).

For purposes of assessing whether Ms. &weshow that her Eighth Amendment claim
against the co-worker deputies'aearly established,” the Coupauses here to identify the
particular distinguishing characteristics of suchdiaim. First, the crux of the claim is that the
co-worker deputies were aware of Mr. Minguetayaging in sexually-appropriate behavior
towards female inmates, but that they fatiedeport that behaer to Mr. Mingeula’s
supervisors or other Jail affals. Ms. Roe has not allejéhat the co-wrker deputies
themselves had the power to discipline Mr. Mialg, only that theytould have reported his
conduct to their mutual superiors in the hoped the superiors woulalct to curtail it.

Moreover, it is important teecognize that Ms. Roe sedkshold the co-worker deputies



responsible for Mr. Minguela’s gaal assault againker, based solely upon knowledge that Mr.
Minguela engaged in non-physical, inagmpriate, conduct of a sexual nature.g.attempting to
observe female inmates in states of undregm@éemale inmates to dance provocatively, etc.
This distinction is significant because it sugigethat the co-worketeputies should have
inferred that Mr. Minguela’snon-physical sexualonduct towards female inmates gave reason
to believe that he was likely to engagephysical conduct by assaulting Ms. Roe.

Ms. Roe cites to five case@rtiz v. Jordan562 U.S. 180 (2011Keith v. Koerner707
F.3d 1185 (10th Cir. 10th Cir. 2013)afoya v. Salazas16 F.3d 912 (10th Cir. 2008}%0nzales
v. Martinez 403 F.3d 1179, 1187 (10th Cir. 2008), &tml/ater v. Robinsaril F.3d 1063 (10th
Cir. 1993)° None of these cases aaetually similar to this matter.The Court examines each
in turn.

In Ortiz, while incarcerated, Ortiz was sexuadlysaulted by a guard on two consecutive
nights. After the first assault, the guard t@ldiz that he would “see her tomorrow.” She
reported what happened to her case managethéuease manager did not immediately inform
her superiors or file a report. The guard agaxually assaulted OrtiAlthough it shares some
factual similarities to the instant ca§¥tiz was decided by the Sugme Court on procedural

grounds — namely, whether a party may appeadé&méal of summary judgment after a full trial

5 Subsequently, Ms. Roe filed a NoticeSafpplemental Authority, informing the Court of
the 10" Circuit’s decision irPoore v. Glanz724 Fed.Appx. 635, (Y0Cir. Feb. 5, 2018). In
Poore the inmate plaintiff alleged that Bowessprison guard, entered her cell and groped her
on more than 50 occasions, watched her shoavel demanded sexdalors from her on 15
occasions. She did not report thevents to anyone, and prisdfiaals first became aware of
them after Poore’s release. Mvestigation revealed that seakof Bowers’ co-workers were
aware of certain aspects of thieuse, but failed to report iNotably, however, these co-workers
were not named as defendants in R&osubsequent lawsuit. Becalsmoredoes not consider
whether the co-workers could held constitutionally liable fatheir inaction, it does not clearly
establish a basis for co-worker liability here.



has been had on the merits. The Court was hketa® opine as to whether Ortiz had stated a
colorable Eighth Amendment claim againstddm, and it did not reler any opinion on the
guestion; rather, it remanded the qualified inmityuquestion back tthe Circuit Court to
conside® Ortiz is also distinct from the instant case one of the important points noted above:
the case manager was informed by the inmatethie guard had physitabssaulted Ortiz on
the first night. In contrast, here, Ms. Reported no incident to anyone and there is no
allegation that the co-workeéeputies were aware thdt. Minguela had engaged in
inappropriate physical contact with any inmaéfore Ms. Roe. Instead, the Second Amended
Complaint alleges that the co-vker defendants should have antatgd a future physical sexual
assault based on Mr. Minguela’s inappropriate, but non-physical and non-assaultive, behavior
directed at female inmates. Thus, the Court cannot sa@thiatlearly establishes the Eighth
Amendment claim Ms. Roe assertamgt the co-worker deputies.

In Keith, Keith was participating in vocationahining while she was incarcerated. In
2007, her vocational training instructor had sexakitions with and ippregnated her. Keith
filed suit against the on warden, alleging that he promukgor was responsible for a policy
that led to the instructor’'s asga The trial court rejected the warden’s invocation of qualified
immunity, and on appeal, the"LCircuit affirmed. It found that Keith had alleged that there
were 54 incidents of sexual misconduct andn@&lents of undue familiarity at the prison
between 2005 and 2009, that discipline in response to these incidents was inconsistent, that
structural policy problems (tHailure to address known problemith the vocational training

program and the failure to effectively use camévamonitor staff and inmate) contributed to the

6 It does not appear tha&tiCircuit Court ever issued any further rulings in the case.
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unlawful sexual conduct at isswend that there were no tnang programs tailored to the
prison’s all-female population. 707 F.3d at 1188-89.

Keithis distinguishable from the instant caséwo important respects. First, the claim
in Keith was against a prison warden and based on his own failure to implement policies to
protect inmates against sexual assaults. Sadmglare governed by a different analysis than
claims like those asserted by Ms. Roe againsttheorker deputies, who are accused simply of
failing to report their knovedge of Mr. Minguela’s divities to supervisorsin other words, a
failure to report is nathe same as a failute supervise. SeconHgith is distinguishable insofar
as it appears that Koerner apparently had pergémosviedge of actual sealiassaults occurring
at the prison; here, Ms. Roe argues that the co-worker defendants should have anticipated a
sexual assault by Mr. Minguela besathe otherwise behaved ppaiopriately, not that the co-
worker defendants knew that Mr. Minguela had cottad sexual assaults in the past. Thus, the
Court cannot say th#teith clearly establishes the Roesiich against the co-worker deputies
here.

In Tafoyg Tafoya was sexually assaulted twicethg same guard while incarcerated at
the Huerfano County Jail. She filed suit againststheriff and supervisory officials at the jail.
Much like Keith, Tafoyaconcerned the question of whethex tneriff had properly exercised his
supervisory authority to preveseéxual assaults on inmates by ggaff after he learned of
several assaults. For the same reasoKegidls, then, Tafoyainapposite. An inquiry into
whether a supervisor properly exercised correciiuthority over his subordinates in response to
actual instances of sexual assault presents aatfitfguestion than whether co-workers may be
held liable for not reporting nophysical conduct that might suggestisk of a future physical

assault.
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Gonzalegpreceded afoya and also involved claims agat the sheriff arising from
sexual assaults at the Huerfano County Jail. Téereertain factual similgies to the instant
case -e.g.allegations that one of the deputies catting the assaults had previously exposed
himself to female inmates and would ask femaiedates to show their brs — but the issues in
Gonzaleznvolved questions of supervisors’ liability for failure to impose discipline, not co-
workers’ liability for failure to report. AccordinglyzonzaleZ#ails to clearly establish
recognition of a claim based time facts alleged here.

Finally, the inmate plaintiff iHovaterwas sexually assaulted by a guard when she was
an inmate in the Sedgwick County Jail. She immsdly reported the assault. The local sheriff
immediately investigated thaleged conduct, and Hovater svaot assaulted again. Theé".0
Circuit found that the sheriff was entitledgoalified immunity because he had no basis to
anticipate that the guaiwould assault anyone. Indeed, Hieva only contention on this point
was the general assertion that allowing a male guweleé alone in a room with a female prisoner
posed an unreasonable riskaof assault occurring. The®f.Circuit rejected this argument,
finding that “a constitutionatiolation may not be estashed by a reliance upon unsupported
assumptions.” Moreover, it does not invoblegations of co-worker liability. Thublovateris
not sufficient to clearly establighat conduct by the co-worker depustie this case gives rise to
a constitutional violation.

The Court finds that Ms. Roe has not aadrher burden to sk that the Eighth
Amendment claim she seeks to assert agaiastakworker deputies wéslearly established.”
Accordingly, the co-worker depaest are entitled to qualified imumity on the claim, and it is
therefore dismissed agairtbe co-worker deputies.

(b) Against Mr. Turner

12



Mr. Turner also seeks dismissal of thglith Amendment claim against him on qualified
immunity grounds. The Court finds that Ms. Ros hdequately alleged facts that suggest that
Mr. Turner was aware of the risk that Mr. Miredga would sexually assault female prisoners like
her. In addition to alleging that Mr. Turneas aware of (and indegarticipated in) Mr.
Minguela’s practice of observingndressed female inmates axfdnaking inappropriate sexual
comments towards them, the Second Amended Gomi@lso alleges that Mr. Turner was
aware of situations in which MMinguella “kiss[ed] and/or attepted to kiss” an inmate and
attempted to “make inappropriate sexual cofitath an inmate (including “touching her
bottom [and] attempting to touch her breastd vagina”). Thus, tang the Second Amended
Complaint in the light most favorable to Ms.&ahe has alleged tHdt. Turner was actually
aware of Mr. Minguella committing physical assawltsfemale inmates prior to his assault on
Ms. Roe. The Court is satisfied that thaegations suffice to state an Eighth Amendment
claim against Mr. Turner.

The question, then, is whether Mr. Tursezonduct violated Ms. Roe’s clearly
established rights. Ms. Roe relies on the seases cited above. Unlike the situation with the
co-worker defendants, there is evidence fhatTurner knew that MrMinguela had actually
sexually assaulted (or at least attempted to asganile prisoners in thgast. This brings the
Eighth Amendment claim against him closer to those suGoagaleandTafoyg where
knowledge of prior assaults by aagd triggered a duty on the parttbhe prison official to act in
order to prevent future assaults. But those casasined the liability that a supervisor has
when he or she fails to takerrective action agast a prison officer who is known to have
engaged in sexual assault; the cases do notssdire liability that a co-worker has to report

knowledge of such events. A potent argumentabel made that a supervisor’s ability to

13



immediately correct a subordin&enisconduct creates a differamtnstitutional obligation than
does a co-worker’s ability to simply inform otherfsthat misconduct. Thus, the Court finds that
Ms. Roe has not come forward with authority ttlatrly establishes Mr. Turner’s constitutional
liability to her under the specifiircumstances presented. Accoglin Mr. Turner is entitled to
gualified immunity, and the Court dismissthe Eighth Amendment claim him.

c. Against Sheriff Mikesell

Sheriff Mikesell argues thdélhe Second Amended Complafails to show that he
subjectively knew that Mr. Minguelaosed a risk of sexually asgto Ms. Roe. According to
the Second Amended Complaint, at that timewhe a commander at the jail with supervisory
authority over Mr. Minguela anithe other deputies herein. Wever, there are no allegations
that anybody informed him of Mr. Minguela’s condpcior to the assaultsn the two Plaintiffs.

In absence of such allegatiotise Second Amended Complaint failsshow that he subjectively
knew of the threat Mr. Minguela posed to femal@ates. Thus, it fails to state claims under the
Eighth Amended agaitSheriff Mikesell.

Pooredoes not alter this analysiEhere, Poore sued the sheriff in control of the jail for a
sexual assault by a jail deputy. Notably, thershmade various desions that, by his own
admission, violated established jail polici¢$e acknowledged that he was aware of a prior
incident in which a male prison guard engagethappropriate conduct similar to that by the
guard who assaulted Ms. Poore, and that de8pteknowledge, did nahake any changes to
the way female inmates were supervised. 724 Fed.Appx. atf®tethus differs from this
case in significant respects. For exampld&aore the 10" Circuit noted that “many of our prior
cases in which a supervisor was held liabtesxual misconduct involveatior instances of

abuse.”ld. at 641 citing TafoyaandGonzales “But,” the court wenbn, “Poore did present
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evidence of a prior instance of sexual miscotitiiat the sheriff “was aware [of].1d. Here,
Ms. Roe has not alleged that Sheriff Mikéseas aware of inappropriate conduct by Deputy
Minguela or anyone else toward female inmatés ppo the assaults. Ms. Roe has alleged facts

that suggest that Sheriff Mikdsshould have been aware of ppopriate conduct, in that Mr.

Minguela and other deputies engaged in toaiduct openly. But thEighth Amendment
prohibits only deliberate inflerence, not negligencesee Vasquez v. Dayi&82 F.3d 1270,
1277-78 (18 Cir. 2018). Absent an allegation Ms. Roe that Sheriff Mikesell knew of
exisiting misconduct with regard female inmates, the analysisRdoredoes not compel a
different result here.

Ms. Roe also apparently seeks to impoahility on Sheriff Mikesell for Mr. Minguela’s
sexual assaults (and for the other deputies’ fatlupgrotect her) because he was their supervisor.
The simple allegation that Sheriff Mikesellchaupervisory authority over the deputies is
insufficient to state a plausibbdaim for section 1983 liabilityDuffield v. Jacksonb45 F.3d
1234, 1239 (10th Cir. 2008). Rather, Ms. Roe muesigbfacts that show an affirmative, causal
link between the Sheriffsonduct and the alleged caditgtional deprivationsSeeGreen v.
Branson 108 F.3d 1296, 1302 (10th Cir. 1997). Thus, &besa claim againgheriff Mikesell in
his supervisory capacity, Ms. Roe must pleaatd that show: (1) that Sheriff Mikesell was
personally involved in the deprivation ofrlenstitutional rights; (2) that his personal
involvement caused the deprivais; and (3) that he acted walculpable state of mind.

Sheriff Mikesell argues thahe Second Amended Complainidgao show that he was
personally involved in the deprivation of Ms. Reebnstitutional rightdde further argues that
even if it does, it fails to shothat the rights he allegedly vaikd were clearly established.

Prior to the Supreme Court’s decisionAishcroft v. Igbal556 U.S. 662 (2009), the showing of
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personal participation of a prison or jail supervisould be satisfied by €&wual allegations that
the supervisor either personaéipgaged in the unconstitutarconduct or that he or she
completely failed to supervise or train the actéeith, 843 F.3d at 838-3®odds v.
Richardson614 F.3d 1185, 1195 (10th Cir. 2010).hRdtugh the Tenth Circuit has questioned
whether this standard hghtened as a result 8shcroft it has recently declined to resolve the
issue.See Keith843 F.3d at 838. Thus, the Court will assume that, de&giteroft the standard
remains unchanged. “[A] supervising prisonjpil] official may be liable where there is
essentially a complete failure to train, or tragihat is so reckless grossly negligent that
future misconduct is almost inevitabl&gith, 843 F.3d at 838 (quotirtgouston v. Reigh832
F.2d 883, 888 (10th Cir. 1991).

According to the Second Amended Compla8tieriff Mikesell wa responsible “for
developing policies, proceduresdatraining materials” at the jail and “ensuring at all personnel
... were adequately trained on these policies procedures throughout their tenure with the
Teller County Sheriff's Department and/or Tellesu@ty.” It is also allege that Sheriff Mikesell
failed “to train employees to recognize and&port ... indicia of harassment, intimidation,
and/or inappropriate sexuabntact.” These allegationb@w that notwithstanding his
responsibility, Sheriff Mikesell aopletely failed to train jaistaff to recognize and prevent
sexual misconduct with inmates. Such failurelgsely related to Ms. Roe’s alleged injuries
arising from being sexually assaulted by Mrniliela. Thus, the Second Amended Complaint is
sufficient to show Sheriff Mikgell's personal involvement, and inasmuch as he does not
challenge any other element of supervisory lighithe Court finds thahe allegations against

him are sufficient to state aamin for supervisory liablity.
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But again, Ms. Roe has not met her burden twsthat it was clearly established that
Sheriff Mikesell's actions would violate tl@nstitution. The inquiry on this claim against
Sheriff Mikesell is whether it is clearly estabied that a jail offial, who does not have any
knowledge of sexual misconduct between jail sdafl inmates, violates the Eighth Amendment
by failing to provide advance training togwent sexual misconduct between jail staff and
inmates. Ms. Roe has not provided the Court aith case that stands for that proposition. She
again cites t®@rtiz, Keith, Tafoyg GonzalesandHovater. Of these five cases, onKeith,
Tafoya,andGonzalegecognize a constitutional deprivationdaall three of those cases involve
situations where the supervising official haduatknowledge of prior sexual assaults. Because
Ms. Roe has not alleged that Sheriff Mikeselll laatual knowledge of prior assaults by Deputy
Minguela or others, the Court canrimd that she has come forvdawith authority that clearly
established Sheriff Mikesell’'s liability in suaircumstance. Accordgly, the Court dismisses
Ms. Roe’s Eighth Amendment claim against Sheriff Mikesell.

2. Equal protection claims

Ms. Roes asserts Equal Ryation claims against to emorker deputies, Deputies
Davidson and Turner, and Sheriff Mikeselltieir individual capaties. Each of these
defendants argues that they are entitled to fig@limmunity. The Tenth Circuit has explained
that sexual harassment and sexual assautbglasserted by inmates “are more properly
analyzed under the Eighth Amendmeatid not under the Equal Protection Claisney v.
Pulsipher 143 F.3d 1299, 1312 n.15 (10th Cir. 1998). ¢intiof the Court’'slisposition of the
Eighth Amendment claims against these Defergjdis. Roe’s Equal Prettion claims fail for
the same reasons. Therefore, Deputies DanidRobinson, Sloan, Ba&affney, and Turner

and Sheriff Mikesell are entitled to qualified imnilyras to the Equal Protection claims asserted
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against them.

3. Official capacity claims against Sariff Ensminger, Sheriff Mikesell, and the
Board

Sheriff Ensminger, Sheriff Mikesell, andetiBoard move to dismiss the 42 U.S.C. § 1983
official capacity claims asserted against thengunds that Ms. Roe’s injuries were not caused
by any governmental policy or custom. Ms. Roe asghat Sheriff EnsmingeSheriff Mikesell,
and the Board failed to adequatéigin or supervise Mr. Minguela.

An official capacity claim, in all respesbther than name, is a claim against the
governmental entity employing the offici&entucky v. Grahamt73 U.S. 159, 166 (1985).

Thus, the Plaintiffs’ 8§ 1983 official capacity af@s constitute claims against Teller County and
the Teller County Sheriff's Office (“Sheriff's @€e”). As such, the official capacity claim
against former Sheriff Ensminger is redunddntieed, under Federal Rule of Civil Procedure
25(d), when Sheriff Ensminger ladtfice, his successor, Sherifikesell, simply inherited the
pending official capacity claims. Thus, the offictapacity claim against Sheriff Ensminger is
dismissed, and the Court will analyze whetheratfieial capacity claims against the Board and
Sheriff Mikesell have &en sufficiently pled.

Section 1983 prohibits a person acting underrcoidaw from violding another’s rights
guaranteed under the United States Constitufible definition of “person” under 8§ 1983
includes local government entities, swahcounties, cities, and townSee Monel. Dep’t of
Soc. Servs436 U.S. 658, 690 (1978). However, local government entities are liable under
81983 “only for their own illegal actsConnick v. Thompsen63 U.S. 51, 60 (2011). The
doctrines of vicarious liability angespondeat superiato not apply, and grefore, “[a]
municipality may not be held liable under 8 1388ely because its employees inflicted injury on

the plaintiff.” Hinton v. City of Elwood997 F.2d 774, 782 (10th Cir. 1993) (citiMpnell, 436
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U.S. at 692). Rather, to establisprana facie§ 1983 claim against a governmental entity, a
plaintiff must produce sufficient evidence to show (1) the existence of a government policy or
custom, which (2) directly causad injury to the plaintiffld.

As to the first requirement, a government policy is defined as “a course of action
consciously chosen from amg various alternatives...Oklahoma City v. Tuttle471 U.S. 808,
828 (1985);).B. v. Wash. County27 F.3d 919, 924 (10th Cir. 199While it certainly includes
“formal rules or understandings—often but natays committed to writing—that are intended
to, and do, establish fixed plans of action tddd®wed under similar ciemstances consistently
and over time,” it also includerdividualized decisions “tailored & particular situation and not
intended to control decisions in later situatiodf®mbaur v. City of Cincinnat475 U.S. 469,
480-81 (1986)].B, 127 F.3d at 924. Whether anlividualized decision is a government policy
depends on the authority of the decision-maltehe decision-maker has final policymaking
authority for the government entity, all decisionade within the scope of that authority are
government policies under 8§ 198&mmons506 F.3d at 1285-86. This is so because “[a]n act
by a [local government entity’s] final policymaking authority is no less an act of the institution
than the act of a subordinate employee confognd a preexisting policy or custom ... whether
that action is to be taken only@or to be taken repeatedlyd’ at 1285.

Accordingly, a plaintiff may show a governmeaglicy or custom in the form of any of
the following ways:

(1) a formal regulation or policy statemeff) an informal custom amounting to a

widespread practice that, although nahauized by written law or express

[government] policy, is so permanent and well settled as to constitute a custom or

usage with the force of law; (3)dllecisions of employees with final

policymaking authority; (4) the ratifiti@n by such final policymakers of the

decisions—and the basis for them—of subordinates to whom authority was
delegated subject to these policymakengerg and approval; or (5) the failure to
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adequately train or supervise employeseslong as that failure results from
deliberate indifference to the injuries that may be caused.

Bryson v. City of Okla627 F.3d 784, 788 (10th Cir.2010).

1. Official capacity claims against the Board

The Board argues that the claims againsidtuld be dismissed on two grounds. First, it
argues that it is not vicariousliable for the actions of the 8hff or his deputies because the
Board and the Sheriff's Office are separatgleentities. Second, dirgues that the Second
Amended Complaint fails to allege that onetsipolicies or customs caused Ms. Roe’s injuries.
Ms. Roe argues that the Board and the Shefliffece are each proper parties to this lawsuit.
She also argues that the Second Amendedplont shows the Board knew was aware of a
substantial risk of harm to thenmates at the jail but took no action.

The Court need not address the Board& fargument because the Second Amended
Complaint does not sufficiently allege that theaBbwas aware of a substantial risk of harm to
inmates at the jail. The Second Amended Comptagrely offers conclusorgssertions that the
Board “knew” about Mr. Minguela’s conduct andthhe jail's layout made it possible for him
and other guards to view inmates in thewer, restroom, and their cells during intimate
moments. A simple allegation that the Boardéiw” something lacks any articulation of the
facts that demonstrate what information \wessented to the Board that created such
“knowledge” and when. The Second Amended Comptioes not allege that members of the
Board witnessed Mr. Minguela’s rduct, personally visited the jail and saw its layout (much
less perceived the significance of that layoutyeaeived any reportspmplaints, or other
information about his conduct or the jail'ytaut. Therefore, the Second Amended Complaint
fails to state a claim against the Board.

2. Official capacity claims against Sheriff Mikesell
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Sheriff Mikesell argues that ¢hofficial capacity claimssserted against him should be
dismissed because the Second Amended Comjddlmto allege the existence of a formal
custom or policy. Ms. Roe argues, among othings, that the Second Amended Complaint
shows that the Sheriff’'s Office failed to train jsi&ff as to appropriatelations between guards
and inmates.

A local government entity may be liable for fagito train its employees “where there is
essentially a complete failure to train, or tragihat is so reckless grossly negligent that
future misconduct is almost inevitablélbuston v. ReichB832 F.2d 883, 888 (10th Cir. 1991).
According to the Second Amended Complaing, 8heriff's Office failed “to train employees to
recognize and/or report ... irgla of harassment, intimidatipand/or inappropriate sexual
contact.” Although sparse, construadhe light most favorable thls. Roe, this allegation is
sufficient to allege a complete failure to traiiccordingly, the Court dees Sheriff Mikesell's
motion to dismiss the official capacity claim against him.

C. Request for leave to proceed under pseudonyms

Generally, courts disfavor the use of pseudasiyo conceal the true identity of litigants,
but it is permitted under limited circumstanceisidsey v. Dayton-Hudson Corfp92 F.2d 1118,
1125 (10th Cir. 1979). For exampl@ctitious names are allowed ven necessary to protect the
privacy of children, rape victims, and othertpgaularly vulnerable parties or withessef®be v.
Blue Cross & Blue Shield United of Wist12 F.3d 869, 872 (7th Cir. 1997). In deciding whether
to allow a party to proceed under a pseudonym,uat aeeighs that partg interest in privacy
against the public’s interest knowing the party’s identityCoe v. U.S. Dist. Gt676 F.2d 411,
418 (10th Cir. 1982).

Victims of rape and other forms or sexuséault are often stigmatized in a manner that
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affects their educational, engyiment, and social prospec&ePaul Marcus & Tara L.

McMahon Limiting Disclosure n Rae Victims’ Identities64 S. Cal. L. Rev. 1020, 1030-36
(1991). The Court has previously denied thatiporof the Roes’ motion that sought to seal the
entirety of this action from public vie@ 99) ensuring that the public fally apprised of the
nature of the allegations herebut the Court finds that the Roes’ interests, as victims of sexual
assault, have shown good cause to proceed pseéedonyms here. Those privacy interests
outweigh the public’s interests in identifyingetRoes by name. Accordingly, the Roes may
continue to pursue this action under their pseydws. However, the Roes are cautioned that
should this matter go to trial, thiial will be fully open to theublic, and thus, their identities
will likely become known at that time.

D. Consolidation

On December 3, 2017, another Jane Roe (at thasGourt assumes that this Jane Roe is
distinct from the Jane Roes inditase; the use of numeraldistinguish Roe plaintiffs instead
of separate anonymous names complicae£tburt’s ability tadentify individuals)
commenced an action against stame Defendants hereinRioe v. Minguela, et alD.Colo.

Civ. Case No. 17-cv-02901-WYD-KLM. The factudlegations and claims in both cases are
similar, and the same counsel represents thetiffaiin both cases. The Defendants here move
to consolidate the lat€toecase with this action.

The Court notes that D.C. Colo. L. Civ.R2(b) provides that “rated cases” are those
which “have common facts and claims” and sh@icommon party or are filed by the same
attorney. Under D.C. Colo. L. Civ. R. 40.1(d)(#)e Court may, in itdiscretion, assign a later-
filed “related” case to the judicialfficer assigned to the earligleld one. Relatedness triggers

an assessment of cases by the presiding judges,dmes not authorize@arty to seek transfer
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of matter from one judge to anothed.

Consolidation is not addressed by the Ldrales, but instead is governed by Fed. R.
Civ. P. 42(a). The decision as to whetherdosolidate cases ¢®nfined to the sound
discretion of the trial court tdecide how the business of thaurt may be dispatched with
expedition and economy while proing justice to the partieBreaux v. American Family Mut.
Ins. Co, 220 F.R.D. 366, 367 (D. Colo. 2004).

Had the two cases herein bdi@d more closely in time, and the motion to consolidate
filed shortly thereafter, it mightave been appropriate to graéime motion and administer the
cases jointly (if not outright consdating them). However, bad@n the rulings set forth above,
the circumstances have changed significantly.a Assult of these rulings, this action has been
shorn of most of the Roes’ claims against nodshe Defendants. The Roes’ respective claims
against Mr. Minguela for the particular asssine committed against each woman remain, but
those claims turn on entirely different setdaafts and may very well warrant separate trials.
Adding another Jane Roe’s Eighth Amendnwatm against Mr. Mingua would not improve
the situation. Indeed, consoltdan could actually be harmful, ttger than helpful, in addressing
efficiency concerns. As discussed above, M® Rbalso maintains an official capacity claim
against, effectively, the Tel&€ounty Sheriff's Office, but Ms. Roe #2 does not. Thus,

consolidation might yield soméfieiencies as to resolving M&oe #1’s claims, but might add

! Arguably, Jane Roe #1 might seek toodtrice evidence of Mr. Mguela’s acts against
Jane Roe #2 (if such evidence can overcoireda R. Evid. 404(b) objection), but the admission
of acts against Ms. Roe #2 in Ms. Roe #1lia twould necessarily come with a limiting
instruction, telling the jury that they can grdonsider evidence relating to Ms. Roe #2 for
specific, narrow purposes. The same wouldlikbe true if Ms. Roe #2 sought to introduce
evidence of Mr. Minguela’s actioragainst Jane Roe #1. If tBeurt were to try both Roes’
claims jointly, that limiting instruction beates far more complicated, and perhaps even
impossible for a jury to comprehend.
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complications regarding the m@ling of Ms. Roe #2’s claim.

The Court is not persuaded that therneses of efficiency are best served by
consolidation. The parties are free to stnoethe discovery in thtwo cases to maximize
efficiency —e.g.to serve a single set of written discoverythe Teller County Sheriff’'s Office
(the responses to which may be used in batkesjeor to depose Mr. Minguela on all three
plaintiff's claims in a single sitting. ButéhCourt is not persuadéioht consolidation is
warranted and the motion is denied.

E. Deputy Minguela’s request for counsel

Finally, Mr. Minguela movegyro se for appointment opro bonocounsel to assist him
in defending against the Roesarrhs. He states that he lamtacted many attorneys but “can’t
afford any,” as he is subject to “the reguments of my sentence” — he was convicted of
unlawful sexual conduct in 2016 — including “pagyifor therapy, court costs, polygraph, [and]
criminal defense attorney.” He states that tlaise is “complex litigation” that “requires special
legal knowledge” that he does not have arad ks “ignorance of the law will cause the
proceedings to move very slowly.”

The Court finds it appropriate to grant Nifinguela’s motion. As the Court understands
it, Mr. Minguela maintains that the sexual cithe had with the Roes was consens8ak
“Former Teller County Guard to Face SeiMidsconduct Charge,” Colorado SprinGazette
Jan. 8, 2016. The fQCircuit has recognized that, in certaincumstances, an inmate’s consent
to sexual contact with a prisgard can vitiate Eighth Amendmt liability, notwithstanding the

fact that “the power dynamics between prisorard guards make it difficult to discern consent
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from coercion.” Graham v. Sheriff of Logan Coun41 F.3d 1118, 1125-26 (1Cir. 2013¥;
Baca v. Rodrigues54 Fed.Appx. 676, 677 (Air. 2014). Without intending to offer any
opinion as to the merits of the umlyéng facts of this case, it isnlikely that Mr. Minguela will

be able to thread the narrow faat needle of proving a defenseasinsent without the assistance
of counsel.

This is not to say that Mr. Minguela has ghtito the appointment of counsel or that any
pro bonocounsel will agree to repregdnim. The decision to acceppeo bonoappointment
rests with the attorney. If no attorney wisheadgsist Mr. Minguela without charge, the Court
will not compel them to do so and MWlinguela will continue to defend himsgdfo sein this
matter. Moreover, although the Court will acpesitiously in canvassing its panel of potential
pro bonoattorneys, it does not intend to delay further proceedings in this matter in the interim.
In other words, Mr. Minguela remains obligatedittigently continue h8 defense of this case
pro se unless and until an attorney agreesrter an appearance on his behalf.

CONCLUSION

For the foregoing reasons

1. All claims by Plaintiff Jane Roe #2 agdiradl Defendants other than Mr. Minguela are
deemed voluntarily dismissed;

2. The Board’s Motion to Dismiss First Amended Compléi%7)is DENIED AS MOOT;

3. Steve Davidson’s Motion to Dismig#72), Tyler Turner’'s Motion to Dismisg# 73) and
the Board of County Commissioners Motion to Disns35)areGRANTED, and all

claims against these Defendants QI SMISSED;

8 The same case suggests that the Roes’ cigiaisst Mr. Minguela should be construed
as claims for Excessive Force under the Eigtittendment and specifies the elements to be
proven.
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4. Mike Ensminger, Jason Mikesell, ElizabdRobinson, David Sloan, Patrick Bast, and
Jaclyn Gaffney’s combined Motion to Dismig&’6)is GRANTED IN PART and
DENIED IN PART ; it is granted insofar as all claiasserted against Mike Emsinger,
Elizabeth Robinson, David Sloan, ReltrBast, and Jaclyn Gaffney dbédSMISSED,
and all individual capacity clais against Jason Mikesell @&SMISSED, but is denied
insofar as the claim against Jason Mikeseliis official capacity of Teller County
Sheriff will proceed,;

5. The Plaintiffs’ Motion to File under Seahd Request to Proceed Using Pseudor(y#2)s
is GRANTED IN PART , insofar as the Plaintiffs may continue to proceed as Jane Roe
#1 and Jane Roe #2;

6. The Defendants’ Motion to Consoliddt98)is DENIED;;

7. Deputy Minguela’s Motion foAppointment of Counsdl 97)is GRANTED, and the
Clerk of the Court shall canvass i bonopanel for an attornewilling to represent
Mr. Minguela in this atton without cost.

Dated this 30 day of August, 2018
BY THE COURT:

Marcia S. Krieger
United States District Court
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