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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief Judge Marcia S. Krieger
Civil Action No. 16-cv-02800-MSK
GILBERT MEDINA,
Plaintiff,
V.

NANCY BERRYHILL, Acti ng Commissioner of the Social Security Administration,

Defendant.

OPINION AND ORDER REVERSING AND REMANDING DISABILITY
DETERMINATION

THIS MATTER comes before the Court as ampegl from the Commissioner’s Final
Administrative Decision (“Decisin”) determining that the Platiff Gilbert Medina is not
disabled within the meaning of sections 216(i), 223(d), and 1614(a)(3)(A) of the Social Security
Act. Having considered all of the documents filed,udahg the recor@#17), the Court now
finds and concludes as follows:

JURISDICTION

The Court has jurisdiction over an appeal from a final decision of the Commissioner
under 42 U.S.C. § 405(g). Mr. Medina sought bl insurance benefits and supplemental
security income under the Social Security Based on mental and physical impairments that
rendered him unable to work as of May 14, 208 state agency denied his claim. He
requested a hearing before an Administratiser Judge (“ALJ”), who issued an unfavorable
decision. Mr. Medina appealéadl the Appeals Council, which denied his request for review,

making the ALJ’s determination the final dgon of the Commissioner. Mr. Medina timely
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appealed to this Court.
STATEMENT OF FACTS

The Court offers a brief summary of the &abere and elaborates as necessary in its
analysis.

Mr. Medina was born on June 25, 1962. Hadgiated from High School and has worked
as an aircraft mechanic, a utility worker, a pump mechanic, and a truck driver. He contends that
mental and physical impairments prevent him from working.

Mr. Medina suffers from multiple mentahd physical impairments. His mental health
impairments include bipolar disorder, depression, and anxiety. His physical impairments include
chronic low back pain, obesity, joint problems, and diabetes.

Treatment and Opinions by Treating Professionals

Susan Ponder, a Clinical Nurse Specidiisgan providing psychiat treatment to Mr.
Medina in November 2013. She filled out a namésidual functional geacity statement in
support of his disability claimAccording to her, Mr. Medina’abilities to make simple work-
related decisions, ask simple questions quest assistance, accept instructions and respond
appropriately to criticism from supervisorgdarespond appropriately to changes in the work
setting preclude his ability to work for 5% arfi eight-hour workday; &iabilities to remember
locations and work-like procedes, understand, remember, and catriyvery short and simple
instructions, adapt appropriately with thengeal public, get along witboworkers or peers
without distracting them or exhibiting behaxabextremes, maintain socially appropriate
behavior, adhere to basic stardfaof neatness and cleanlinesy] aet realistigoals or make
plans independently of others preclude his abibtyork for 10% of an eight-hour workday; and

his abilities to understand, remember, and cartydetailed instructions, maintain attention and



concentrations for extended periods of timer;form activities within a schedule, maintain
regular attendance, be punctual and withinaustry tolerances, sustain an ordinary routine
without special supervision, work in coordinatwith or in proximity to others without being
distracted by them, complete a normal woskdad workweek without interruptions from
psychologically based symptoms, perform abasistent pace without an unreasonable number
and length of rest periods, be aware of nornaalards and take appragie precautions, and

travel in unfamiliar places or use public transportation preclude his ability to work for 15% or
more of an eight-hour workday. She furthermmal that because of his physical and mental
impairments, he would be off-task for more 396 of an eight-hour workday, would be absent
from work for five or more days each mbntvould be unable to complete an eight-hour
workday five or more days each month, and cauly be expected to perform a job, eight hours
per day, five days per week, on a sustainesls for less than 50% of the time.

Mr. Medina began receivingeatment from physicians anther providers at Kaiser
Permanente, including Kari M. Kearns, M.Btephen W. Shane, D.O., and Katherine J.
Karstens, in July 2013 for his chronic lower baekn, knee pain, foot pain, and diabetes. These
providers also initially monitorethe medications prescribed to him to treat his bipolar disorder
until he began receiving treatment from MenBer. They also performed X-rays which
revealed a disc bulge in Mr. Medina’s back in the L5-S1 areandlddarthritis in his knees and
feet. Mr. Medina did not submét medical source statement upport of his disability claim
from any of tlese providers.

On February 12, 2014, Mr. Medina was admnditte Lutheran Medical Center with
suicidal ideation and a plan to overdose on lgisfEhg pills. After receimg treatment, he was

discharged to Bridge House, a step down facditg ultimately returned home. Mr. Medina did



not submit a medical source statement in supgfdris disability claim from any of these
providers.

Mr. Medina also received treatment from gavether medical providers. Dhar Pradeep
at Salud Family Health Centergdted him briefly before he begeeceiving treatment at Kaiser
Permanente. Ms. Jeanine Tarrant, PA-C, Mr. Brian W. Drake, PA-C, and Dr. Megan Moon at
Practice Fusion treated Mr. Medina’s low-backnpaith medication and soft-tissue therapies
between July 2014 and February 2015. Josephadidorreale, M.D., p#ormed back surgery
on Mr. Medina to address his disalge in the L5-S1 area. Mr. Medina did not submit a medical
source statement in support of his dis&pitiaim from any of these providers.

Opinions by Non-treating Professionals

Mark Dilger, M.D., a state-agency physitjaeviewed Mr. Medina file but did not
examine him. He opined that Mr. Medina had tbllowing severe impaments: DDD (disorders
of back-discogenic and degenera)ivmajor joint dysfunction, diges mellitus, and obesity. He
further opined that Mr. Medinasipolar disorder, depressicemd anxiety are non-severe.

Kimberly Terry, M.D., also a state-aggnphysician, performed a physical residual
functional capacity assessment by reviewing Mr. Medina’s file but did not examine him. She
opined that Mr. Medinaould occasional lift and/or cartwenty pounds, frequently lift ten
pounds, stand, sit, and/or walk for abouttsixrs in an eight-hour workday, and could push
and/or pull with the onlyestrictions that he was not to Idt carry greater than twenty pounds.
She further opined that he had no posturanipulative, visual, communicative, or
environmental limitations.

Finally, Bruce Lipetz, PsyD, a state-agemtipical psychologit, performed a case

analysis on Mr. Medina’s disability claim byviewing Mr. Medina’s fie but did not examine



him. He opined that Mr. Medinsuffers from affective disoeds (bipolar and depression),
anxiety-related disorders (aety, panic, and drug withdral, and substance addiction
disorders (marijuana, opiate, and anxiolyticise) but that they are non-severe. He further
opined that these impairments only mildly restiit Medina'’s activities of daily living, ability
to maintain social functioning, and ability to mi@im concentration, persence, or pace and that
they did not result in angpisodes of decompensation.
THE ALJ'S DECISION

The ALJ analyzed his case pursuamthe sequential five-step inquinat step one, the
ALJ found that Mr. Medina had not worked argaged in substantial igdul activity from the
alleged onset date of May 14, 2013. At step,tthie ALJ found Mr. Medina had the medically
severe impairment of degeneratimbar disc disease. Aeptthree, the ALJ found that Mr.
Medina’s impairment did not equal the seveatya listed impairment in the appendix of the
regulations. At step four, th&LJ first assessed Mr. MedinaResidual Functional Capacity
(“RFC”) and determined that:

[Mr. Medina] has the residual functional capacity to perform a range of light exertion

work as defined in the Regulations with the following limitations: he is able to lift

and carry 20 pounds occasionally and 10 pounds frequently. He can sit for 6 hours
and stand and/or walk for 6 houmnsan 8-hour day.

The ALJ then found that Mr. Medir@uld not perform past relewawork as a utility worker,
dump truck driver, light truck drar, aircraft mechanic, and roudgver. However, at step five,
the ALJ found that Mr. Medina could performbgthat exist in sigficant numbers in the
national economy, and thuse was not disabled.

ISSUES PRESENTED

Mr. Medina nominally raisesighteen objections to the Elsion. However, he offers



argument only as to six(1) the ALJ erred by failing to congidall of his severe and non-severe
impairments when formulating the RFC; (2¢tALJ erred by when he assigned Ms. Ponder’s
opinions little weight; (3) the ALJ erred whae found that Mr. Mediria mental impairments
did not meet or equal a listin@) the ALJ failed to considéhe statement of Mr. Medina’s
sister properly; (5) the ALJ improperly rejectéd. Medina’s subjective reports of pain and non-
exertional limitations; and (6) the ALJ faileddonsider portions ahe vocational expert’s
testimony that supported a finding that Mr. Mealis disabled. The Court will only address
whether the ALJ erred when it assigned Ms. Pondamaisions little weight because the issue is
dispositive.
STANDARD OF REVIEW

On appeal, a reviewing courjisdicial review of the Commssoner of Social Security’s
determination that claimant is not disabled wtthe meaning of the $@l Security Act is
limited to determining whether the Commissiongplaed the correct legal standard and whether
the Commissioner’s decision is sapged by substantial evidencklamilton v. Sec'’y of Health
&Human Servs.961 F.2d 1495, 1497-98 (10th Cir. 199R)own v. Sullivan912 F.2d 1194,
1196 (10th Cir. 1990WVatkins v. Barnhart350 F.3d 1297, 1299 (10th Cir. 2003). If the ALJ
failed to apply the correct legal standard, teeision must be reversed, regardless of whether
there was substantial evidertoesupport factual findingsThompson v. Sulliva®87 F.2d 1482,
1487 (10th Cir. 1993). In determining whethebstantial evidence supgs factual findings,
substantial evidence is evidana reasonable mind would accaptadequate to support a
conclusion.Brown 912 F.2d at 1196;ax v. Astrue489 F.3d 1080, 1084 (10th Cir. 2007). It

requires more than a scintilla but lesartla preponderance of the evidencax, 489 F.3d at

!By failing to provide argumernts to his remaining twelv@bjections, Mr. Medina has
waived themSee Wall v. Astryé61 F.3d 1048, 1066-67 (10th Cir. 2009).
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1084;Hedstrom v. Sullivan783 F. Supp. 553, 556 (D. Colo. 1992tvidence is nbsubstantial
if it is overwhelmed by other evidence iretrecord or constitusemere conclusion.Musgrave
v. Sullivan 966 F.2d 1371, 1374 (10th Cir. 1993lthough a reviewing court must
meticulously examine the record, it may not welg evidence or substitute its discretion for
that of the Commissioneid.
ANALYSIS

Mr. Medina argues that the ALJ erred bylifg to provide legitimate reasons for not
giving Ms. Ponder’s opinions controlling weight. Hiso challenges the ALJ’s decision to assign
the opinions little weight compared to Drpkitz’s opinion. In rggonse, the Commissioner
argues that the ALJ’s decisiondescount Ms. Ponder’s opinion and adopt instead Dr. Lipetz’'s
opinion was reasonable.

The weight an ALJ shouldgg to medical opinion evahce depends on a number of
factors. A medical opinion provided by a treatplg/sician must be giverontrolling weight if
(1) the treating physician is an acceptable weddiource, (2) the opinion is well supported by
medically acceptable clinical and laboratdiggnostic techniqueand (3) the opinion is
consistent with the otheubstantial evidence in theaord. SSR 06-03p, 2006 WL 2329939, at
*2 (Aug. 6, 2006)Pisciotta v. Astrugb00 F.3d 1074, 1077 (10th Cir. 2007). If any of these
requirements is not satisfied, then the aminis not accorded controlling weight. SSR 06-03p,
2006 WL 2329939, at *IDrapeau v. Massanr255 F.3d 1211, 1213 (10th Cir 2001).

The Court first considers whether Ms. Ponder qualifies as an acceptable medical source.
Acceptable medical sources include licensed oa&dir osteopathic doctors, psychologists,
optometrists, podiatrists, and qualified speeclal@ge pathologists, but they do not include

clinical nurse specialist§eeSSR 06-03p, 2006 WL 2329939, at *1 (Aug. 6, 2066xntz v.



Astrue 509 F.3d 1299, 1300-02 (10th Cir. 2007). Ms. Pomla clinicalnurse specialist.
Clinical nurse specialists are raatceptable medical sources. Thusr opinions are not entitled
to controlling weight, and the AlLdid not err in this respect.

Even though Ms. Ponder is not an acckletanedical source, however, the ALJ was
required to consider her opinions and explain whlkattive weight he aggned to the opinions in
comparison to other medicapinions in the recordcseeSSR 06-03p, 2006 WL 2329939, at *1;
Keyes-Zachary v. Astru695 F.3d 1156, 1163-64 (10th Cir. 201Rjapeau v. Massanyi255
F.3d 1211, 1213 (10th Cir 2001). The factors considiEredssessing the wgit of all medical
opinions other than those entdl& controlling weight, whetlidrom an acceptable medical
source or not, are as follow:

(1) the length of the treatment relatiorshnd the frequency of examination; (2)

the nature and extent of the treatmehtionship, including the treatment

provided and the kind of examinationtesting performed; (3) the degree to

which the physician's opinion is suppartgy relevant evidence; (4) consistency

between the opinion and thecoed as a whole; (5) whHetr or not the physician is

a specialist in the area upon which amag is rendered; and (6) other factors
brought to the ALJ's attention which tetadsupport or contradict the opinion.

Allman v. Colvin813 F.3d 1326, 1331-32 (10th Cir. 201%ne of these factors are
controlling; not all of them apply to every easind an ALJ need not expressly discuss each
factor in his or her decisio@ldham v. Astrug509 F.3d 1254, 1258 (10th Cir. 2007). However,
“the record must reflect that the Acdnsiderecktvery factor in the weight calculation.”
Andersen v. Astry&19 Fed. App’x 712, 718-19 (10th Cir. 20@9j(phasisn original). Finally,
the ALJ must provide legitimate, specific reasons for the relative weight asdigimegey v.
Barnhart 373 F.3d 1116, 1119 (10th Cir. 2004).

In the Decision, the ALJ gave Ms. Pondeopinions littleweight stating,

The record contains an opinion attiibit C3F authored in April 2014 by Susan

Ponder ... at Community Reach Center, whipines to the claimant having very
significant limitations including beingfiotask, missing days of work, and
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inadequate job performandeecords from this fadty dated between November
2013 and September 2014 (Exhibit C8F) faisupport the severity of mental
symptoms and limitations described by Mender at Exhibit C3F, particularly
when the claimant complies with poeibed medications. Though some low GAF
scores (43-45) were noted in theseords, these assessments were not
accompanied by specific examination signs and findings (Exhibit C8F, pp. 21-
35). On March 26, 2014, the claimant appeanexious but it was also recorded
that he had run out of medication abtwib weeks earlier, and he otherwise had
been "much improved" and "was doing pyetecent while on his meds" (Exhibit
C8F, pp. 17-18). Also of note, later in 014 the claimant was still admittedly
using marijuana at least once a weekh(git C8F, p. 13). At the hearing he
reported even greater use, stating thaideal it a couple times a day until just a
few weeks before the hearing when tapped using it. In any case, records from
May and September 2014 again note thev@ait to be out of medication with
increased symptoms (Exhibit C8F, pp. 3-6, 7-10).

The claimant's failure to take his medtiions as prescribed even though he was
"much improved" with the medications, and despite apparently being able to
obtain marijuana during this time, dimshies the persuasiveness of Ms. Ponder's
opinion at Ex C3F. This opinion is gerally not supported by the treatment
records from Community Reach CenteEahibit C8F and alsoonflicts with the
better reasoned and better supported temginions of the Social Security
Administration (SSA) psychological consat [Dr. Lipetz] (Exhibits C6F and

C7F). The undersigned accords consideraldight to [Dr. Lipetz’s] opinions

[that Mr. Medina’s mental impairmentseanon-severe and only mildly affect his

ability to work] and gives little wight to Ms. Ponder's assessment.

The ALJ’s explanation as to the weightgn to Ms. Ponder’s opions overlooks the
obligation to show that he considered these-listed six factors. This is legal errBee
Andersen319 Fed. App’x at 718-19. But if theasons articulated by the ALJ constitute
legitimate reasons for giving MBonder’s opinions little weighthen the error is harmless.
Thus, the Court considers whether the reagoren by the ALJ are sufficient for the
determination that Ms. Ponder’s opinicar® only entitledo little weight.

The first reason the ALJ gave for assigning Miander’s opinions lite weight is that
Mr. Medina failed to take hisiedications as prescribed “evémough he was ‘much improved’

with the medications, ...” That,ishe ALJ found that when MMedina took his medications, he

only suffered from non-severe mental impairmengs gmly mildly affected his ability to work.



The ALJ based this finding on a three singalgpointments that Mr. Medina had with Ms.
Ponder in March, May, and September 2014.

The ALJ did not address, and thus it is eaident that the ALJ considered evidence that
that Mr. Medina suffered from severe mental impaints that significantly affected his ability to
work even when he took his medications. For example, while on medications, on November 12,
2013, Mr. Medina told Ms. Ponder that he thoudidia suicide daily and expressed feelings of
worthlessness, and Ms. Ponder observed thatalse‘extremely anxiousnarginally stable” and
could not even sit still during his appointmeR. 431-33. On November 27, 2013, he reported
that he was feeling depressed and had suithdaights, and Ms. Ponder observed that he was
distracted and anxious during the appointment. R. 427-30. On December 11, 2013, Mr. Medina
stated that although his anxidtgd improved, his depression hadrsened and he continued to
have suicidal thoughts. R. 423. On Februzsy 2014, after havingeen hospitalized and
spending time at a step-down facility becalisentended to commit suicide by overdosing on
his sleeping pills, Mr. Medineeported that his anxiety hadproved, but Ms. Ponder observed
that he was “extremely anxious and depressedginally stable”. R. 419-22. On April 23, 2014,
Mr. Medina reported “bad” depreisn and frequent suiciddioughts, and Ms. Ponder observed,
“[Mr. Medina] is extremely anxious and depsed-which he largely attributes to pain,
marginally stable-his psych status will likelypnove once his pain is properly treated.” R. 410-
14. Other than reporting on November 27, 2013 that he was not taking Seroquel because it was
causing him to be lethargic, there is no intaathat Mr. Medina had not been taking his
medications as prescribed prior toyani these appointments. R. 410-14, 419-33.

Additionally, on September 17, 2014, Mr. Medimad an appointment with Ms. Ponder

and reported that he had not been taking hicpgm®n for Trileptal. R. 400. The ALJ cited to

10



this in support of finding tha¥ir. Medina’s mental impairmentse non-severe and only mildly
affected his ability to work when he takes medication. R. 28. But within the same treatment
note there is evidence contradicting sudimding. Ms. Ponder observed, “For bipolar
symptoms: he ran out of Trileptal so will stojsthk it was not all that effective.” R. 403. She
also indicated that Mr. Medina should stokitig his prescriptions foCelexa and Buspar
because they were ineffectivd. This evidence that Mr. Meditsamedications were ineffective
unqguestionably contradicts the ALJ’s finding thMat Medina’s mental impairments are well-
managed with his prescription medication, thet ALJ also failed to address it.

An ALJ cannot cherry-pick evidence in support of his decision to deny benefits while
failing to discuss contrary evidence, especiallewkhe contrary evidence is contained in the
same documentation as the supporting evidedee.Frantz v. Astru®09 F.3d 1299, 1302 (10th
Cir. 2007) (quotingClifton v. Chatey 79 F.3d 1007, 1009-10 (10th Cir. 1996)). Indeed, although
an ALJ is not required to digss every item of evidence before him, he is required to “discuss
the uncontroverted evidence [obose] not to rely upon, as Was significantly probative
evidence he reject[ed]Prantz v. Astrug509 F.3d 1299, 1302 (10th Cir. 2007) (quoi@idton
v. Chater 79 F.3d 1007, 1009-10 (10th Cir. 1996)). Taiéure to do so makes it impossible for
an appellate court to assess whether an Aleklssibn is supported by Bstantial evidence and
requires reversal and remand for the ALJ to sespacific findings and reasons for accepting or
rejecting the uncontroverted substantially probative evidentdge ALJ did not rely on or
rejected Clifton, 79 F.3d at 1009-10.

The ALJ cherry-picked statements from NPander’s treatment notes to support a
finding that Mr. Medina’s mentaimpairments are non-severe and only mildly affect his ability

to work when he takes his medications. There is evidence within the same documentation that
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contradicts this finding. The ALJ failed tddress it, and therefeythe Court cannot
meaningfully review whether the ALJ’s firstagon for assigning Ms. Rder’s opinions little
weight is supported byubstantial evidence.

The second reason the ALJ gave for assigningPdsader’s opinions lile weight is that
Mr. Medina was able to obtain m@aana during the time that lveas not taking his medications.
The ALJ does not explain how Mr. Medina’s abilibyobtain marijuana is pertinent to the
reliability of Ms. Ponder’s opinions. Reviewingetihecord, there is a statement in Dr. Lipetz's
case analysis that Mr. Medina had not obtdiother medications because he lacked money.
Perhaps the ALJ understood that Mr. Medirened his failure to take medications as
prescribed on an inability to pay for them, whibie ALJ did not believbecause he could still
purchase marijuana. However, there is no irtdhoan Ms. Ponder’s treatment notes that Mr.
Medina blamed his failure to take his medicasi@n the inability tpurchase them. R. 400-09,
415-18. Instead, the treatment notes stateliaan out of his medications three times.The
first time he ran out, he could not refill thdracause Ms. Ponder did not have an available
appointment. R. 415. The second time he ranhtmutould not refill them because it was too
early to do so. R. 405. There is no explanatiotoaghy he could not refill them the third time
he ran out of them. R. 400-04. Thus, the Cauat a loss as to hotie ALJ found that Mr.
Medina’s ability to purchasmarijuana affects the weight bfs. Ponder’s opinions and cannot
say that it is a legitimate reason fosigging her opinionstile weight.

The third reason the ALJ gave for assigning Riender’s opinions lie weight is that
the opinions are generally inconsistent with her treatment records. This statement suffers from
the same deficiencies as the finding that Medina’s mental impairments are non-severe and

only mildly affect his ability to work when htakes his medications asescribed. As noted,
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there is significant evidence in Ms. Ponder’s timent notes showing thtr. Medina suffered
from severe mental impairmentsatisignificantly affected his alty to work even when he took
his medications as prescribed. BecauseAhefailed to discuss it, the Court cannot
meaningfully review whether the ALJ’s thirdason for assigning Ms. Rader’s opinions little
weight is supported byubstantial evidence.

The fourth and final reason the ALJ gdue assigning Ms. Ponder’s opinions little
weight is that Dr. Lipetz’'s opions are better reasoned anttdresupported. The ALJ does not
elaborate on this reason. Howeube Court has reviewed Dr. Liizés case analysis. The first
four pages of the case analysis summarizentdical records Dr. Lige reviewed, including
Ms. Ponder’s Mental Residual Functional CapaSitgtement. R. 381-84. The next twelve pages
are a worksheet titled “Psychiatric Reviédechnique”. R. 385-96. The worksheet contains no
reasoning or explanations supporting the boxes.ipetz checked or lirehe filled in. Although
the Review finds that Mr. Medina used marijaaand abused opiatesdaanxiolytic medication,
there is no analysis or source for such obsematOf even moreancern are “Consultant’s
Notes”, where Dr. Lipetz discounids. Ponder’s opinions and stattb@t they are not entitled to
any weight because there is no evidence thaashmlly treated Mr. Medina. This statement is
factually wrong, as her treatment records are ofrcerothis matter. Iraddition, Dr. Lipetz
stated that there is no evidence that Mr. Medina ever hospitalized due to suicidal ideation or
other psychiatric problems. Thesatement is also factualyrong. The record in this matter
contains medical records from Lutheran Met{€anter in Wheat Ridge&Colorado showing that
Mr. Medina was hospitalized between Felbyub2, 2014 and February 19, 2014 because, “He

presented with suicidal ideation with a ptanoverdose on his sleeping pills.” R. 444-46.
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It would appear that Dr. Lipetid not have all of Mr. Media’s medical records when he
conducted his case analysis, bt #LJ makes no note of thiddoreover the missing records
are critical to the comparative assessmeth®fpinions of Dr. Lipetz and Ms. Ponder. The
failure to note this discrepayand the importance of it invalities the ALJ’s fourth reason for
assigning little weight td1s. Ponder’s opinions.

In summary, the Decision fails to demonstrapplication of the correct legal standard
governing the evaluation of MsoRder’s opinions. This error is not harmless because the ALJ's
reasons for assigning little weigiat her opinions either cannot beeaningfully reviewed or are
not legitimate. The failure to demonstrate &mdlon of the correct legal standard requires
reversal and remand. Inasmuch as it has detechitrat this matter nstibe reversed and
remanded, the Court need not address Mr. Medina’s remaining arguSesiadrid v.

Barnhart 447 F.3d 788, 792 (10th Cir. 2006).
CONCLUSION

For the foregoing reasons, the Commissioner’s decisiBEV8ERSED and this matter
is REMANDED to the ALJ for further proceedings. d€lerk shall enter a judgment in this
matter.

Dated this 23rd day of March, 2017

BY THE COURT:

Marcia S. Krieger
United States District Court
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