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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 16€v-02802NYW

ANNETTE JENNIFER RODRIGUEZ
Plaintiff,

V.

NANCY A. BERRYHILL,”

Defendant.

MEMORANDUM OPINION AND ORDER

Magistrate Judge Nina Y. Wang

This civil actionarises undefitle Il of the Social Securitjct (“Act”), 42 U.S.C.8§ 401—-
33, for review ofthe Commissioner of Social Security8Commissioner” or “Defendant”jinal
decision denying PlaintifAnnette Rodriguesz (“Plaintiff” or “Ms. RodrigueZ) application for
Disability Insurance Benefits (“DIB”) Pursuant to the Order &feferencedatedMay 8, 2017
[#22],* this civil action wasassignedo this Magistrate Judge faa decision on the meritsSee
28 U.S.C. $36(c) Fed.R. Civ. P.73; D.C.COLO.LCivR 72.2.After cawefully consideringhe

Parties’ briefing[#17; #18, the entire case file, th&dministrativeRecord, and the applicable

* This action was originally filed against Carolyn Colvin, as Commissiondredbbcial Security
Administration. Commissioner Berryhill succeeded Commissioner Coksn Acting
Commissioner of the Social Security Administration on January 23, 2017. Pursuaneto Rul
25(d) of the Federal Rules of Civil Procedure, this court automatically substiAdting
Commissioner Berryhill as Defendant in this matter.

! For consistency and ease of reference, this Order utilizes the docket nusijpeedaby the
Electranic Court Filing (“ECF”) system for its citations to the court filssing the convention
[#_ ] For the Administrative Record, the court referEEOF docket number, bube page
number associated with the Record, which is found in the bottomhagitcorner of the page.
For documents outside of the Administrative Record, the court refers to the EK&F domber
and the page number assigned mtibp header by the ECF system.
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case law | respectfully REVERSEthe Commissioers decisionand REMAND for further
proceedings

BACKGROUND

This case arises from Plaintiffgpplication forDIB filed on or about June 10, 2013
[#14-2at13; #143 at 119-26; #146 at 289-92. Ms. Rodriguezxompleted eleventh grade, and
did not receive a General Equivalency Diploma (“GED3ee [#14-2 at60]. Plaintiff alleges
she became disabled dhpril 9, 2013, one day after an Administrative Law Judge (“ALJ")
denied her previous application for DIB [#B4at 97118], due tothyroid problems, anxiety,
depression, chronic headaches, bhbmyalgia (“FM”), see[#14-2at 13;#14-3 at12(. Ms.
Rodriguezwasthirty-six years oldat the date of onset of helaimed disability. [#14-3 at 120].

The Colorado Department of Human Services denied Plaintiff's application
administratively oror aboutDecember 272013 Seeg|id. at119. Ms. Rodrigueztimely filed a
request for a hearing before AhJ on January 23, 2014See[#14-4 at 201]. ALJ Patricia E.
Hartman(the “ALJ”) conveneda hearing on January 27, 2015.14# at54, 56]. Attorney
Bradford D. Myler represented Ms. Rodriguez at the heaang,the ALJreceived testimony
from PlaintiffandVocation Expert (“VE")Deborah ChristenserSedid. at 13].

At the hearing Plaintiff testifiedthat she lives in a house with her four childesrd her
grandson.Sedid. at 59-60]. Plaintiff explained thashe derives a small amount of income from
her paritime job as a customer service telemarketer with Farift Stores she began working
for Arc Thrift Stores in or around May 2012.1d] at 60-61]. She testified that she works
roughly twenty-one (21) hours per weegworking four (4) hours at a time; however, she stated
that sitting for the fouhour workday causes significant back pain, and that she could not work

full-time because of her anxiety and back p&e€did. at 61, 63, 7§



Regarding her physical ailments, MRodrigueztestified thather issues with sitting
began approximately six (6) months prior to the hearing due to a bulged disc, among other
abnormalities. If. at 63]. Plaintiff explained she has constantly dealt with lower back pain, but
it was only recently that she sought treatment, including spine injections, forinhelpaat 63,

71]. Ms. Rodriguezstatedthat the spine injections helped alleviate some paifiefihside but
not [her] right side,” andhat shewvas awaiting further treatment optioinem her doctors. 1¢l.].
Plaintiff also testified that she tried physical therapy for her lower back pdilch helped
somewhat, but that she was awaiting further instruction from her doctor beftirggstaagain.
[Id. at 64]. More recently Plaintiff has experienced constant right hip pain, which her doctors
think may be related to her lower back and which may require su@gemyell as constant right
leg pain, including numbness.Id[ at 72 74. Plaintiff thentestified to severelaily migraine
headaches that can last the whole day or a couple of hours depending eavitidy; at least
four (4) times per monttPlaintiff's migraine headaches aresevere that she becomes too ill to
work. See[id. at 75-76]. Plaintiff also noted “burning pain through [her] body all the time”
because of FM. Id. at 76].

When asked what aggravates her back pain, Ms. Rodriguez responded “sitting or
walking,” but thatlying down with a heating paand elevating her lelgelped alleviate her pain.
[Id. at 66 74]. On her good days, Plaintiff’'s pain is arour@ &ut of 10, an® out of 10 on her
bad days-usually when she gets home from work and has been sitting tgo [lah at 66, 73.
Plaintiff primarily takes Motrin once a day for her lower back pain, with littleef, and once
had a prescription for Norco that also did not help mudld. at 64, 7273]. She also tried
Topamax and Imetrex for her migraine haeltes, but neither provideduch relief[id.at 75-

76], and she currently takes Gabapentin for her EMat 76]. Ms. Rodriguealso testified that



she could only sit, stand, or walk for about fefitye (45) minutes due to her back pain; that she
could carry/lift only ten (10) pounds; and that her back pain made it difficult for her atlee
night. [id. at 66-68].

As to her mental impairments, Plaintiff testified to having problems with anxiety that
began 34 years ago. I§l. at 64]. Plaintiffexplanedthat her anxiety typically stems from going
to places with lots of people and crowdsld. [at 65]. For her anxiety, Plaintiff takes the
medication Lorazepam, which helps alleviate her anxiety, and that she $egapast once a
week. [d. at 64, 65]. Ms. Rodriguez was hospitalized once due to an anxiety atigckt g5].

Despite heailments, Plaintiff testified thathe drive “maybe a couple miles a dayt]
at 60]; that she has no issues with daily groomidgat 69]; that she cooks only “a fast meal for
[her] kids” [id.]; that she does the dishes, vacuuming, laundry, and grocery shopping a few times
per week id.]; that she does not do yard work or take out the trdsh that she pays billdd.];
and that does not walk and had to give up playing basketball with her child@n73-71].
Socially, Plaintiff stated she does not attend religious observasbasyisits her parents twice
per month; she goes to the movies once per month; she goes out to eat twice per mghth; and
does not volunteer.Id. at 70].

A VE also testified at the hearinglhe VE first summarized Ms. Rodriguezislevant
past work experiencas a Customer Service Representathaespecific vocational preparation

(“SVP")? level 5 sedentary exertion jobSee]id. at 78]. The VE washenaskedto consider a

2 SVP refers to the “time required by a typical worker to learn the tgebsj acquire the
information, and develop the facility needed for average performance in aspaeifiorker
situation.” Vigil v. Colvin 805 F.3d 1199, 1201 n.2 (10th Cir. 2015) (citing Dictionary of
Occupational Titles, App. C, Sec. Il (4th ed., revised 1991); 1991 WL 688702 (G.P.0O.). The
higher the SVP level, the longer time is needed to acquire the skills nedesgarform the job.
Jeffrey S. Wolfe and Lisa B. Proszé&lQCIAL SECURITY DISABILITY AND THE LEGAL PROFESSION
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individual who could perform work at all exertional levels, but could donb ladders and
scaffolds; could frequently stoop, kneel, crouch, and crawl; and was limited to SVR \ewk,

but could tolerate few changes in routine work setting with frequent interaction with/sqps,
coworkers, and the publicld] at 78]. In response, the VE testified that such an individual could
not performMs. Rodriguez’s prior relevant work.d[ at 78]. However, the VE continued that
such an individual could perform the jobs of cleaner, housekeeping a SVP level 2 Iijlonexe
job; a kichen helper a SVP level 2 medium exertion job; and a commercial cleaner a SVP level 2
heavy exertion job[ld. at 78-79. In response to questioning from Plaintiff's counsel, the VE
stated that the amount of dHsk time that would affect an individual's employmeves
“greater than 15 percent,” and that the typical absentee rate is “one to tsvondathly[.]” [Id.

at 79]. The VE statedthat hertestimony was consistent with the Dictionary of Occupational
Titles (“DOT”). [Id.].

At the conclusion ofhe hearing, Plaintiff's counsel requested a consultative iexdion
given that the previous consultative exaation was conducted in 20i2before an MRI
revealed “nerve root compression.ld.[at 80]. The ALJ took the request under advisement.
[Id.]. OnMarch 20, 2015, the ALJissued a decision findingls. Rodrigueznot disabled under
the Actand denying her request for a consultative eraton [#14-2 at13, 23. Plaintiff
requested Appeals Council review thie ALJs decision, which the Appeals Council denied,
renderingthe ALJ’s decision the final decision of the Commisson[ld. at 14, 8-9]. Plaintiff
sought judicial review of the Commissioner’s final decision in the United StastésicDCourt
for the Districtof Colorado on November 17, 20liiyoking this court’gurisdiction to review

the Commissioner’s final decisiamder 42 U.S.C. § 1383(c)(3).

163 (Fig. 108) (2003). SW level 34 is associated with serskilled work.
https://www.ssa.gov/OP_Home/rulings/di/02/SSR2000-04-di-02.html.
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STANDARD OF REVIEW

In reviewing the Commissioner final decision, the court is limited to determining
whether the decision adheres to applicable legal standards and is supported &ytigubst
evidence in the record as a wholerna v. Chaterl01 F.3d 631, 632 (10th Cir. 1996) (citation
omitted); acoord Thompson v. Sullivar®87 F.2d 1482, 1487 (10th Cir. 1993)I] f the ALJ
failed to apply the correct legal test, there is a ground for reversal mparaflack of substantial
evidence.”(internal citation omitted) The court may not reverse an Akiinply becausshe
may have reached a different result based on the record; the question insteathés there is
substantial evidence showing that the ALJ was justifidaendecision. SeeEllison v. Sullivan,
929 F.2d 534, 536 (10th Cir. 1990)Substantial evidence is more than a mere scintilla and is
such relevant evidence as a reasonable mind might accept as adequate to somoarsian.”
Flaherty v. Astrue515 F.3d 1067, 1070 (10th Cir. 20Qif)ternal citation omitted).However,
“[e]vidence is not substantial if it is overwhelmed by other evidence in the recomhsiitutes
mere conclusion."Musgrave v. Sullivarf66 F.2d 1371, 1374 (10th Cir. 199R)ternal citation
omitted) The courtmay not “reweigh the evidence or retry tbase,” but must “meticulously
examine the record as a whole, including anything that mdgraut or detract from the ALs)’
findings in order to determine if the substantiality test has been fRkttierty,515 F.3d at 1070
(internal citation omitted).

ANALYSIS
The ALJ’'s Decision

An individual is eligible for DIB benefits under the Actstie is insured, has not attained
retirement age, has filed an application for DIB, and is under a disadmslitlefined in the Act.
42 U.S.C. § 423(a)(1). An individual is determined to be under a disability onb/“ftysical

or mental impairment or impairments are of such severity that he is not onle uoathd his
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previous work but cannot, considering his age, education, and work experience, engage in a
other kind of substantial gainful work which exists in the national economy. . . .” 42 U.S.C. §
423(d)(2)(A). The disabling impairment must last, or be expected to last, foasit 12
consecutive monthsSee Barnhart v. Waltorb35 U.S. 212, 21415 (2002). Additionally, the
claimant must provehe was disabled prior to her date last insufddherty, 515 F.3d at 1069.

The Commissioner has developed a-ftep evaluation process for determining whether
a claimant is disabled under the Act. 20 C.F.R. § 404.1520(a)(4%eE also Williams v.
Bowen 844 F.2d 748, 7562 (10th Cir. 1988) (describing the five steps in detail). “If a
determination can be made at any of the steps that a claimant is or is not disabledioav
under a subsequent gtés not necessaryWilliams 844 F.2dat 750. Stepne determines
whether the claimant is engaged in substantial gainful activity; if so, disabilgfitse are
denied. Id. Steptwo considers “whether the claimant has a medically severe impairment or
combination of impairments,” as governed by the Secretary’s severityatiegsl Id.; see also
20 C.F.R. 8 404.1520(e). If the claimant is unable to showhiratnpairments would have
more than a minimal effect orehability to do basic work activis, she is not eligible for
disability benefits. If, however, the claimant presents medicalepea& and makes thee
minimisshowing ofmedical severity, the decisioraker proceeds tsgep 3. Williams, 844 F.2d
at 750. Stephree“determines whethehe impairment is equivalent to one of a number of listed
impairments that the Secretary acknowledges are so severe as to precluddisdudystaiul
activity,” pursuant to 20 C.F.R. 8§ 404.1520(dyl. At stepfour of the evaluation process, the
ALJ must determine a claimant’s Residual Functional Capacity (“RFC”), which defines the
maximum amount of work thelaimant is still “functionally capable of doing on a regular and

continuing basis, despite his impairments: the claimant’s maximum sustained \wabilita”



Williams, 844 F.2d at 751see also idat 75152 (explaining the decisionmaker must consider
both the claimant’s exertional and nonexertional limitationd)e ALJ compares the RFC to the
claimant’s past relevant work to determine whether the claimant can resume@lchSee
Barnes v. Colvin614 F. App’x 940, 943 (10th Cir. 201gitation omitted). “The claimant
bears the burden of proof through stepr of the analysis.”Neilsonv. Sullivan 992 F.2d 1118,
1120 (10th Cir. 1993).

At stepfive, the burden shifts to the Commissioner to show that a claimant can perform
work that exists in the national economy, taking into account the claimant’'sa@ECeducation,
and work experiencelNeilson 992 F.2d at 1120. The Commissioner can meet her burden by the
testimony of a vocational expertTackett v. Apfel180 F.3d 1094, 10989, 1101 (9th Cir.
1999).

The ALJ foundthatMs. Rodriguezwas nsured for DIB througiMarch 31 2017. [#14-2
at 16]. Next, following the fivestep evaluation process, the ALJ determined Rhaintiff had
not engaged in substantial gainful activity siheealleged onset date @&pril 9, 2013. [d.]. At
step two, the ALJ determinedVs. Rodriguezhad the following severe impaients: major
depressive disorder, posttraumatic stress disorder, anxiety disordaynaigstlisorder, and pain
due to psychological factors and a general medical condifidnat 17. At step threethe ALJ
determinedPlaintiff did not have an impairment or combination of impairments that meets or
medically equals the severity of one of the listegairments in Title 20, Chapter 11, Part 404,
Subpart P, Appendix 1 (20 C.F.R. 484.120(d), 404.1525, 404.1526)[Id.]. The ALJthen
determined Plaintiff had thRFCto work at all exertional levelsubject tosomelimitations [id.
at 18], and, & step four, concludedMs. Rodriguez could noperformany of her past relevant

work, [id. at22]. At stepfive, considering?laintiff's age, education, work experience, and RFC,



the ALJ foundthatthere are jobs that exist in significant numbers in the national economy that
Plaintiff can perform. If.].

On appealMs. Rodriguezraisestwo issues regarding the ALJ’s decision: (1) the ALJ
erred atstep two in assessing the severiBlaintiff's FM and degenerative disc diseased
(2) the ALJ erredn assessing Plaintiff's REC[#17]. Because the court concludes that the first
issue necessitates remand, it focuss#sly on thatssue.

. StepTwo

As explained, astep twothe Commissioner determines whether a claimant has any
severe physical or mental impairmentSeeWilliams, 844 F2d at 750 “To find a‘severée
impairment at step two requires only a #ireld showing that the claimastimpairment has
‘more than a minimal effect on [her] ability to do basic work activitie€ovington v. Colvin
678 F. Appx 660, 664 (10th Cir. 201 qpuotingWilliams 844 F.2d at 751 But “the claimant
must show more than the mere mmrese of a condition or ailment.Hinkle v. Apfel 132 F.3d
1349, 1352 (10th Cir. 1997).

Here,Plaintiff takes issue witthe ALJs consicrationof her FM anl degenerative disc
disease attep two, arguing the ALJ should have found Ms. Rodriguez’'s FM a medically
determinable impairment under Social Security Ruling (“SSR*2@d2and should have found her
degenerative disc disease to be aesevimpairment. [#17 at £16]. The Commissioner
responds that the ALJ properly considered botpairmentsand the limitations attributable to
eitherat gep two. [#18 at 6]. Further, the Commas®er asserts that any error &pstwo is
harmless, gien that the ALJ went on to consider both impairments when formulating Plaintiff's

RFC. |d.at 7-12].



As to Plaintiffs degenerative disc disease, the court respectfully agrebstive
Commissioner that any error in finding this impairment-sewerels immaterial. In Allman v.
Colvin, 813 F.3d 1326, 1330 (10th Cir. 2016), the United States Court of Appeals for the Tenth
Circuit ("Tenth Circuit”) explaied at steptwo “a claimant need only establish, and an ALJ need
only find, one severampairment[,] as a finding of one severe impairment requires the ALJ to
proceed to the next step, consideraligof the claimant’s ailments (severe or not) anewhus,
the failure to find a particular impairment severe at step two is not reversimevben the AJ
finds at least one other impairment is severéd’; see also Smith v. Colvii821 F.3d 1264,
1266-67 (10th Cir. 2016) (holding as harmless error the ALJ’'s failure to fisgvareleft
shoulder impairment ateptwo whenthe ALJ considered shouldempairments irassessing the
plaintiffs RFC); Howard v. Berryhil] No. 172CV-00276RBJ, 2017 WL 5507961, at *4 (D.
Colo. Nov. 17, 2017§“While it certainly would have been prudent for the ALJ to consider Ms.
Howard'’s chronic pain syndrome diagnosis afpst@o . . . the ALJ’s failure to do so is not
reversible error undeAllman because she timined that two of Ms. Howard’s other
impairments were severe.”). Heféhe ALJ foundfive severe impairments and proceea@th
the analysis as requirefl[,Troev. Berryhill, No. 16CV-02794MEH, 2017 WL 2333101, at *7
(D. Colo. May 30, 2017jrelying onAllman 813 F.3d at 1330)ndeed, the ALJ spends great
lengths discussing Plaintiff's back ailments when formulating her RRaus, the ALJ did not
err atsteptwo by failing to find Plaintiff sdegenerative disc diseasevere.

However, egarding Plaintiff's FM there issomeambiguity as to whether the ALJ found
this impairment to be nesevereor whether she concluded it wast a medically determinaél
impairment. For example, atep two the ALJ highlighted the existence afomplaints and

treatment records for FM, among othebsit concluded, “these complaints have not been
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documented with objective medical signs and diagnostic findings sufficienstablish the
existence of enduring medical impairments, significantly compromising the cksnRfC]
since the alleged disability onset dateSee[#14-2 at 17]. When formulating Plaintiéf RFC,
the ALJ then concluded that evidence of FM was “ndicaht to establish [FM] as medically
determinable impairmerit [Id. at 21 (emphasis added)].This distinction is particularly
important, as the ALJ must considarly medically determinable impairmentsevere or not) at
subsequent stepseeCook v Colvin No. CV 151164JWL, 2016 WL 1312520, at *4 (D. Kan.
Apr. 4, 2016)(“Limitations attributed to impairments which are medically determinable but are
not severe must be considered at later steps in the evaluation, whereas laigéons
attribuable to impairments which are not medically determinable must not be consitieted a
steps’). And although the ALJ, at times, considered Plaintiff's FM during the RiSEssment,
| agree with Plaintiff that the ALJ's conclusion that FM is not a wcahi determinable
impairment is not symrted by substantial evidence.

A. Standard to Evaluate Medically Determinable Impairments

Plaintiff bears the burden of establishing a severe medically determinaladenmapt at
Step two. 20 C.F.R. 8 404.15208)()). “The step two severity determination is based on
medical factors alone, and does not include consideration of such vocational factoes as ag
education, and work experiencéWilliamson v. Barnhatt350 F.3d 1097, 1100 (10th Cir. 2003)
(citationand internal quotation marks omitted)/hile this showing is de minimis, Plaintiff must
do more than show the mere presence of a condition or ailn$sd.Rabon v. Astrud64 F.
App’x 732, 734 (10th Cir. 2012kee alsdSSR 8528, 1985 WL 56856 at *3 (providing that a
steptwo finding of “nonsevere” impairment is only to be made where “medical evidence

establishes only a slight abnormality or a combination of slight abnoesakhich would have
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no more than a minimal effect on an individga#ibility to work even if thandividual's age,
education, or work experience were specifically considerebfi')doing so, Ms. Rodriguez must
proffer medical evidence, consisting of “signs, symptoms, and laboratory fifidings
demonstrating a physical impairment resulting from “anatomical, physiologrgasyohological
abnormalities which can be shown by medically acceptable clinical and lalyodeéignostic
techniques.” 20 C.F.R. § 404.1508.

Relevant here, FM is arffeumatic disease that causes inflammation of the fibrous
connective tissue components of muscles, tendons, ligaments and other tiBemetke v.
Barnhart 379 F.3d 587, 589 (9th Ci2004) “It is a chronic condition, causiritpng-term but
variable evels of muscle and joint pain, stiffness and fatigueBrown v. Barnhart 182 F.
App’x 771, 773n.1 (10th Cir. 2006)(quoting Brosnahan v. Barnhart336 F.3d 671, 672 n. 1
(8th Cir. 2003)). There are no objective clinical tests to detect its presence, “[i]ts causes are
unknown [and] there is no cure, and, of greatest importance . . . its symptoms are entirely
subjective.” Sarchet v. Chater78 F.3d 305, 306 (7th Cir. 1996) (“The principal symptoms are
‘pain all over,’ fatigue, disturbed sleep, stiffregsand “multiple tender spots . . . that when
pressed firmly cause the patient to flinch.”)!Because proving the disease is difficult,
fibromyalgia presents a conundrum for insurers and courts evaluating dyselails.” Welch
v. Unum Life Ins. CoOf Am, 382 F.3d 1078, 1087 (10th Cir. 2004)tations, ellipss, and
internal quotation marks omitted).

FM will be found to be a medically determinable impairment if diagnosea gdysician
and supported by the receréh diagnosis alone is insufficienBSR 122p provideghe criteria
that will support a diagnosis of FM5eeSSR 122p, 2012 WL 3104869, at *2—-3 (July 25, 2012).

Applicable here, section Il.Bprovides that a finding of FM as a medically determinable

12



impairment is warranted when the medical evidence demonstrates (1) a histadespread

pain; (2) repeated manifestations of six or more FM symptoms, sigosoccurring conditions,
especially manifestations of fatigue, cognitive or memory problembrd“ffog”), waking
unrefreshed, depression, anxiety, or irritable bowel syndrome; and (3) evideicether
disorders that could cause such repeated manifestations were exclddatl*3. SSR 122p
emphasizes the importance of considering the “longitudinal record whenever pbssélse

the symptoms of FM can wax and wane so that a person may have ‘bad days and gdod days.’
Id. at *6.

At step twq the ALJ concluded Plaintiffs FM had “not been documented with objective
medical signs and diagnostic findings sufficient to establish the existencelwwirgnmedical
impairmens|.]” [#14-2 at 17]. In assessing Plaintiff's RFC, the ALJ noted Ms. Rodrguas
“seen for diffuse joint and muscle pain in May 2013, when she was diagnossgeauitically
with ‘myalgias™, but, “[ijmportantly, no exams showed specific [FM] tendengf [Id. at 20].

The ALJ also concluded, “[a]lthough Ms. Nunez reporteat the claimant had been diagnosed
at [Denver Health Medical Center (“DHMC”)] with [FM], she did not citey abjective support,
and a review of the clinical treatment records at DHMC does not show any objautivig$
supportive of [FM]”; thus, the mechl evidence did not establish FM “as a medically
determinable impairment.”ld. at 21].

Plairtiff contends the ALJ erred atep two by failing to consider FM under the criteria
of section 1.B. [#17 at 12]. According to Plaintiff, “the medical evidenceodrd supports the
diagnosis of FM and meets the criteria set out in SSRplH.B.” [Id. at 13]. Defendant
counters that the ALJ committed no such error, because no acceptable medical weurce e

diagnosed Plaintiff with FM, nor does the record reasonably support such a diaggesitl 8
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at 8-9]. Further, according to the Commissioner, any errotegttsvo was harmless, as the ALJ
discussed Plaintiffs complaints of pain in the RFC assessment, and it is “inanateether
those symptoms were caused by [FM], or a general medical condition, as Pladtifbtdi
differentiate between the causes of her pain and the functional limitatiorieeaganie whether
the pain was caused by [FM] or other myalgiadd. &t 9]. Respectfully, the court agrees with
Plaintiff that the ALJ’s failure to consider FM under section 11.B. titutss reversible error at
step two,an error thatatermay havampactedthe RFC assessmenBeePaulson v. ColvinNo.
CIV.A. 12-CV-01979, 2013 WL 4046692, at *4 (D. Colo. Aug. 9, 20¢8manding to the ALJ
for failure to consider the claimant’'s FM under section II.B., noting that sueliuae could
impact the ALJ's RFC assessment on remand).

B. The Medical Evidence

The court now considers the medical evidence within the context of section thigés
criterion Based on a review of the medical recdrdpnclude thathe ALJ’s finding that FM
was not a medically determinable impairment is not supported by substantial evidenc

Diagnosis of FM: To begin, the ALJ concludethat DHMC treatment note®only
vaguely diagnosed Plaintiff witlhonspecific myalgias, but no exams showed specific FM
tender points. [#12 at 20]. The ALJ later concluded that, although Ms. Nunez reported a
diagnosis of FM, nothing in the record supported such a diagnddisat P1]. Focusing on this
reasoning, the Commissioner argues, at length, that the ALJ did not estep &vo because
Plaintiff was never diagnosed with FMBee[#18 at 7]. Defendant avers, “thact is that there
was no diagnosis [of FM] . . . . The absence of a diagnosis is faeaitdiff's claims that she
had [FM], as the ALJ was not in the position to substitute his [sic] opinion footfthia¢ medical

sources.” [d. at 78]; see alsdid. at 9 (arguing that the record contained only a mention of a
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FM diagnosis, and that no acceptable medical source ever diagnosed FM)]. This,rhsveve
untrue.

On July 8, 2013, Ms. Rodriguez saw Dr. Joel Hirsh, a board certified Rheumatologist, a
the DHMC Rheumatology Clinics. [#142 at 802] see alsc5SR 122p, 2012 WL 3104869, at
*2 (deeming a licensed physician as “the only acceptable medical source” whowvale aFM
diagnosis) Dr. Hirsh reported that Plaintiff complained of body aches and constant burning
throughout her body. Id.]. He explained, “Ms. Rodriguez reports a long [history] of diffuse
body pain that is throbbing and worse [with] activity. Pain is associated [witigludat
depressionand poor sleep.”Id. at 803]. Dr. Hirshalso noted that Ms. Rodriguez experienced
increased burning pain ovéne last several months with no relief fronon-prescriptiorpain
relievers. [d.].

Upon physical examination, Dr. Hirsh identified fifteen (15) out of eighteen (h8gte
points, though he did not specify where those fifteen (15) tender points were located on Ms.
Rodriguez’s body.See€fid.]. Under the “Assessment/Plan” heading of his report, Dr. Hirsh first
identified “FMS” or fibromyalgia syndrome, and opinéthere is little to suggest [Plaintiff's]
body pain . . . would respond to immunosuppression[l§l.].[ Dr. Hirsh went on to prescribe
Gabapentin, a medication typically used to treat FM.];[see alsd-IBROMYALGIA TREATMENT:

IS NEURONTIN EFFECTIVE?, https://www.mayoclinic.org/diseasesnditions/fibromyalgia/expert-
answers/fibromyalgiareatment/faeR0058273 (last visited Dec. 22, 2017).

Neither the ALJ nor the Commissiondiscusseghis evidence when addressing Ms.
Rodriguez’s FM. See Gilbert v. Asue, 231 F. App’x 778, 784 (10th Cir. 2007) (“Although an
ALJ need not discuss every piece of evidence, the record here fails to demonastridie &lLJ

considered all of the evidee with respect to Ms. Gilbestfibromyalgia’). And as highlighted
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below, a review ofthe medical record supports Dr. Hirsh’s diagnosis under section 11.B., thereby

requiring a second examination by the ALJ of Plaintiffs FM on renfaskeParks v. Colvin

No. 13CV-01307-RBJ, 2015 WL 1064177, at *4 (D. Colo. Mar. 9, 2qQt&nanding to the ALJ

for reconsideration of a consultative examiner’s opinion that the plainhifbiged fourteen (14)

out of eighteen (18) tender points, consistent with a diagnosis of FM, despite the ALJ

conclusion that objective evidence did nopgort FM as a medically determinable impairment).
History of Widespread Pain: Pursuant to section Il.B., the first criterion a claimant must

establish to support a diagnosis of FM is a “history of widespread—hat is, pain in all

guadrants of the body (the right and left sides of the body, both above and below the waist) and

axial skeletal pain (the cervical spine, anterior chest, thoracic spine, oraldyHhat has

persistedfor at least 3 months Terrell v. Berryhill No. 16CV-02566MEH, 2017 WL

1352275, at *6 (D. Colo. Apr. 13, 2017&llipsis omitted)(quoting SSR 12p, 2012 WL

3104869at *2-3). The Commissioner argues the record does not support a finding of a history

of widespread pain, as most of the evidence Plaioties predates her alleged onset date

relates to abdominal pain, bapkin, or migrainesput not diffuse body pain, artiose records

revealing a complaint of diffuse body pain are not supported by objective find#tf3.af 8-9].

Yet, as many cots recognize, “fiboromyalgia patients present no objectively alarmints[sjg

[r]ather, fibromyalgia patients manifest normal muscle strength and ogigall reactions and

have full range of motion.”Rogers v. Comm’r of Soc. Sed86 F.3d 234, 2434 (&h Cir.

2007) (citations and internal quotation marks omittéh)us, any absence of objective evidence

corroborating Ms. Rodriguez’s complaints of body aches and pains mecedsarilyatal to her

% The court also notes that upon reconsideration of Dr. Hirsh’s treatment notes on rerisand, it
the ALJ’s duty to recontact medical sourcde supplement or clarify evidence regarding Ms.
Rodriguez’s FM should the ALJ conclude that this evidence is inadequate to deterna@ther
Plaintiff's FM is disabling.See Maes v. Astrug22 F.3d 1093, 1097-98 (10th Cir. 2008).
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claim that her FM is a medically determinable impammeésee GreefYounger v. Barnhayt335
F.3d 99, 108 (2d. Cir. 2003) (holding as error the ALJ’s rejection of a diagnosis of FM due to a
lack of objective evidence, because such a conclusion required “objective’ eviftenae
disease that eludes such measurement.”).

Nor does the court agree that a history of widespread pain requiygwmedical evidence
of diffuse body painasa fair reading of SSR 12p reveals no such requirement. Rather, the
record reveals complaints of pain in all quadrants of the body and axial skeletalpait not
always at the same time. For exampe, May 16, 2013, DHMC treatment notes report
Plantiff’'s complaints of diffuse body pain, with pain in her muscles and jeHpi@in that felt
like “burning.” [#1412 at 812]. DHMC treatment notes dated June 11, 2013, reveal that
Plaintiff presented to the emergency room a week earlier for her sudden ops#tiofand
lower back pain, and that she still had pain despite prescrgitiength pain medicationsSee
[id. at 807; #1415 at 96875 (emergency room records of Plaintiff's June 4, 2013 visit, detailing
abdominal pain radiating into her low back)]. On June 26, 2013, Plaintiff again presented to the
emergency room, complaining ekvereflank painradiating into her lower back. [#1b at
953-962]. On July 8, 2013, adiscussedPlaintiff saw Dr. Hirsch and complained of diffuse
body pain and constant, burning body aching that had increased in severity over the past months.
[#14-12 at 80203]. Plaintiff returned to DHMC complaining of “ongoing back pain” and left
leg pain—pain she described as sharp and radiating throughout her entirédeat 704]. This
being a little more than a week after presenting to the emergencycamoplaining of lower
extremity pain that radiated to her left knee, calf, and lower back. [#14-15 at 944-951].

The above evidence alone is sufficienstaygest history of widespread pain persisting

at least three monthsince Plaintiff's alleged onset dateThis evidence, however, is only a
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portion of evidence regarding Plaintiff's widespread pain. DHMC treatmerds ndated
September, October, November, and December 2013, reveal complaiotstanpelvic, back,

leg, abdomen, and hip painE.g, [#1412 at 773, 774, 775, 778, &38; #1413 at 860].
Plaintiff also presented to the emergency ramDecember 13, 2013, complaining of flank pain
that waxed ath waned, but was sharp and radiated into her left hip, thigh, knee, calf, and foot.
[#14-15 at 933]. Treatment records and emergency room reports from 2014 and 2015 confirm
that Plaintiff repeatedly reported symptoms of pain in various parts of hgr Bee e.qg, [#14-

14 at 865, 869, 871, 877, 878, 905; #iBtat 911, 927; #1346 at 987, 1000, 1038, 1041, 1043,
1048, 1050, 1052, 1054].

Evidence of Repeated Manifestations. Second, Ms. Rodriguez argues, “she has
experienced repeated mantegons of at least six FM symptoms, signs, orocourring
conditions[.]” [#17 at 13 (listing Plaintiff's symptoms, signs, anebcourring conditions)]. |
respectfully agree.

As noted, the second criterion under section II.B. requeesated manifestations of
symptoms, signs, or eoccurring conditions of FM, éspecially manifestations of fatigue,
cognitiveor memory problems (‘fibro fog, waking unrefreshed, depression, anxiety disorder, or
irritable bowel syndromé& SSR 122p, 2012 WL 3104869, at *3 (footnote omitted). Signs of
FM include muscle pain, irritable bowel syndrome, fatigue or tiredness, thinkieghenmbering
problems, muscle weakness, headache, pain or cramps in the abdoestmainnumbness or
tingling, dizziness, insomniaand depressiorntp name a few. See id.at *3 n. 9. Relatedly,
co-occurring conditionsinclude, inter alia, depression, anxiety disorder, chronic fatigue

syndrome, and migraine§ee idat *3 n.10.
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Here, the Administrative &ord' revealsrepeated manifestations of fatigieee e.g,
[#14-12 at 794, 803, 813; #1W4 at 876, 877; #1246 at 1000]; headaches and/or migraises,
e.g, [#14-12 at 813, 815816, 817, 819]; depressiosee, e.g.[id. at 788, 794, 803, 812, 813,
816; #1413 at 826, 827, 829, 830, 831]; anxietge, e.g.[#14-12 at 815; #14.3 at 829, 830,
831]; insomnia,see, e.q.[#1412 at 815; #1413 at 827, 829, 830, 831]; and pain or cramps in
theabdomensee, e.q.[#1412 at773, 782; #1415 at 953, 958, 968]. The Commissioner does
not contest Plaintiff’'s arguments on this point. Nor did the ALJ consider much of thiseide
other than to conclude that Plaintiff's complaints of disabling pain are not entiatyble.
[#14-2 at 19, 22]but see Brownl82 F. App’x at 774 (“[T]he ALY determination that Brown
was not totally credible with respect to her physical limitations is made problenyatics b
refusal to consider her fiboromyalgia.”). On remand, the ALJ should examine and atidress
record evidence of Ms. Rodriguez’s repeated manifestations of FM symptagms, sr ce
occurring conditions.

Evidence of Excluded Disorders. Finally, a diagnosis of FM will be found to be a
medically determinable ingwment if other disorders that could cause the repeated
manifestations identified above were excluded. SSRpl2012 WL 3104869, at *3. These
“other disorders” include “rheumatologic disorders, myofacial pain syndrome, yalgia
rheumatica, chronidlyme disease, and cervical hyperextensasaociated or hyperflexien
associated disordetsld. at *3 n. 7.

Plaintiff argues, “the evidence of record indicates that other disorders . . invére

process of being excluded throughout the relevant period.” [#17 at 13]. Defendant maintains

* Though some of this evidence giates Plaintiff's alleged onset datés nonetheless relevant
to a claim of disability and should be consider&ke Hamlin v. Barnhar865 F.3d 1208, 1215
(10th Cir. 2004).
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just the opposite: there was never any diagnosis of FM “perhaps because theoeewigence
of one of the requirements for a valid diagnosis, i.e., that other causes were excléd&ddt [
7-8]. Again, the court respectfully disagrees.

To start, the coumotesthat evidence sufficient to satisfy this criteridoes not require
“definitive statements from treating or other physicians expresslydrg other disorders.”
Smith v. Colvin No. 1:15CV-02033CBS, 2016 WL 5956160, at *5 n(D. Colo. Oct. 14,
2016). Rather, laboratory testing may include imaging and other testafiptete blood counts,
antinuclear antibody*ANA”) , and rheumatoid factor, among otheBeeSSR 122p, 2012 WL
3104869, at *3. The recordbefore the courttontains evidence that other disorders were
excluded. For example, Plaintiff had negative ANA and rheumatoid factordesfg14-12 at
810; #1413 at 847]; largely normal MRIs,-Kays, and CT scarns the lumbar spine, with only
mildly worsening symptomsee, e.g.[#1412 at 78990; #1415 at 945, 969; #146 at 98384,
986, 1045, 1046, 1052]; ambrmal ultrasounds and CT scans of the abdomen, pehest,
thorax, and lower extremitiesee, e.qg.[#14-14 at 88081, 888; #1415 at 915, 922, 936, 945,
946, 950, 954, 955, 966, 967; #1@ at 1004, 1011].See Smith2016 WL 5956160, at *5
(holding that similar evidence sufficed to show that other disorders wergleggl! Indeed, the
ALJ focuses on the laedy normal laboratory testing results concerning Plaintiff's lumbar spine
in concluding that Plaintiff does not suffer from any physical limitatioBse[#14-2 at 20, 21].
Yet, as mentioned, “it is the absence of symptoms ordinarily associated nttland muscle
pain that is one of the most striking aspects of [FM|gore v. Barnhart114 F. App’x 983, 992
(10th Cir. 2004), and, although the objective testing may reveal no significant abnesraliti
limitations, this does not equate to a lack of evidentiary support for a diagnosis sé¢&Dbr v.

Astrug No. CIVA 07-CV-00883WYD, 2008 WL 4371940, at *3 (D. Colo. Sept. 23, 2008)
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(“IT] he Tenth Circuit has made clear that it is improper to reject findings as to yaugan
based on the fact that thaye not established by formal clinical signs or laboratory tests.
-

Based on the above discussithe ALJ’s conclusion at Step two that Plaintiffs FM was
not a medically determinable impairment is not supported by substantial evidsioces the
error harmless as the Commissioner insists. Although the ALJ mentions P$afliffin her
RFC assessment, the failure to consider the evidence recounted above leads the@ocidde
that the ALJ's RFC analysis will likely be impacted on remarBeePaulson 2013 WL
4046692, at *4. Also for this reason, the court declines to address Plaintiff's remaining
challenges to the ALJ’s RFC assessment as these, too, may be impacted on 8svAratkins
v. Barnhart 350 F.3d 1297, 1299 (10th Cir. Z)0("We will not reach the remaining issues
raised by appellant because they may be affected by the ALJ's treatment chghion
remand’).

CONCLUSION

For the reasons stated hereiime court herebyREVERSES the Commissioner’s final

decisionand REMANDS this matter to the ALJ for further proceedings consistent with this

Memorandum Opinion and Order.

DATED: January 12, 2018 BY THE COURT:

s/Nina Y. Wang
United States Magistrate Judge
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