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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 16-cv-03063-KHR
KRISTINE KLINE,
Raintiff,
V.
NANCY A. BERRYHILL, Acting Commissioner of Social Security,

Defendant.

MEMORANDUM OPINION AND ORDER

Magistrate Judge Kelly H. Rankin

This action comes before the court pursuarititie XVI of the Social Security Act, 42
U.S.C. § 1383(c), for review of the CommissipnéSocial Security (the “Commissioner” or
“Defendant”)’s final decision de/ing Kristine Kline’s (“Plaintiff”) application for Supplemental
Security Income (“SSI”). Plaintiff filed the Complaint on December 14, 2016, and the case was
assigned to District Judge VWyl&y. Daniel. Doc. 1. On April 27, 2017, the parties consented to
magistrate jurisdiction pursuatad 28 U.S.C. § 626. Doc. 18. On July 17, 2017, the case was
reassigned to Magistrate Judge Craig Bafféh. Doc. 30. After Judge Shaffer became
unavailable, the case was reassigned to thersigded on November 8, 2017. Doc. 32. The
court has carefully considered the Amended ComplRlaintiff’'s Opening Brief (filed June 2,
2017) (Doc. 23), Defendant’s Resyse Brief (filed June 28, 201{@poc. 28), Plaintiff's Reply
(filed July 14, 2017) (Doc. 29), ¢rentire case file, the Soctécurity admirstrative record
(“AR”), and the applicable law. Oral argumenbvud not materially assist the court. For the

following reasons, the court reverseslaemands the Commissioner’s decision.
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l. BACKGROUND
On March 30, 2015, Plaintiff filed an appliman for SSI claiming she has been disabled
since January 2015 due to several physicdlraental conditions. AR at 122, 249. She was 39
years old at the timéd. at 25. Her application vgadenied administrativelyd. at 138 (July 2,
2015 transmittal). Plaintiff then requested a hepbeafore an administrative law judge (“ALJ”).
Her case was assigned to ALJ Lowell Fortune.
The Commissioner’s regulations definéva-step process for ALJs to determine

whether a claimant is disabled:

1. The ALJ must first ascertain whether the claimant is engaged in

substantial gainful activity. A almant who is working is not

disabled regardless of the medical findings.

2. The ALJ must then determine whether the claimed impairment

is “severe.” A “severe impairment” must significantly limit the

claimant's physical or mental abjlto do basic work activities.

3. The ALJ must then determine if the impairment meets or equals

in severity certain impairmentdescribed in Appendix 1 of the

regulations.

4. If the claimant's impairment does not meet or equal a listed

impairment, the ALJ must detemme whether the claimant can

perform his past work despite any limitations.

5. If the claimant does not hattee residual functional capacity to

perform her past work, the ALJ miudecide whether the claimant

can perform any other gainfuhnd substantial work in the

economy. This determination is maaoie the basis of the claimant's

age, education, work experienesd residual functional capacity.

Wilson v. AstruelNo. 10-cv-00675-REB, 2011 WL 97234 *at(D. Colo. Jan. 12, 2011) (citing

20 C.F.R. § 404.1520(b)-(N¥ee als®0 C.F.R § 416.92bWilliams v. Bowen844 F.2d 748,

L “Part 404 of Title 20 of the Code of FedeRegulations ... contain[s] the Commissioner's
regulations relating to disabilitpsurance benefits[;] identicglarallel regulabns can be found
in Part 416 of that samelé&t relating to supplementatsurity income benefitsWilson,2011
WL 97234 at n. 2.



750-51 (10th Cir. 1988). Impairments that medisting” and a durabn requirement are
deemed disabling at step three, with no rtegatoceed further in the 5-step analysister the
third step, the ALJ is required to assess then@at’s residual functional capacity. 20 C.F.R. §
416.920(e).

The ALJ held an evidentiary hearing June 17, 2016. AR at 33-93. Plaintiff was
represented by counsel. The ALJ heard thenesty of two medical experts, Mark Farber,
M.D., and David Glassmire, Ph.D., a clinipslychologist. He also heard the testimony of
Plaintiff and a vocational expeftVE”), Ashley Bryars. The ALl began the hearing by noting:

today | received a new medical record, 157 pages of records from

Community Reach Center. S@r. Farber ... what | do in

situations such as this where the medical records are not received

in time for you to receive them, I'm going to take your testimony.

I'll have you testify, and theafter the close of the hearing

I'll mail the new records to you amt ask you to review them and

send me a letter back saying etther or not these new records

change your opinions in any wayné, if so, state the change in

the opinions.
AR at 35. These newly-received records werarfental health treatment Plaintiff received in
the year preceding the hearigfpril 6, 2015 to June 7, 2016) amgtre later exhibited as B14F.
Id. at 806-962. The ALJ then asked Dr. Farbesghbleon his review of the record to date.(
Exhibits B1F-B13F) what, in his opinion, Plaffis physical impairments were. AR at 37. Dr.
Farber testified:

Well, just let me say, the missing records in the presumptive

diagnosis of multiple sclerosis, and in 9-F we have a letter from

Dr. O'Brien talking about the fathat she has been diagnosed and

that she has all kinds of difficids. However, we don't have any
follow up records of the multiple sclerosis, the clinical response,

220 C.F.R. § 416.920(a)(4) (“If we can find that yae disabled or not disabled at a step, we
make our determination or decision amel do not go on to the next stepld, 8§
416.920(a)(4)(iii) (“If you have an impairment(s) that meets or equals one of our listings in
appendix 1 to subpart P of part 404 of thiaptier and meets the duration requirement, we will
find that you are disabled.”).



whatever treatment she got, et cateésSo, that's a huge problem in
terms of what | have to review.

There's an MRI at 7-F Page 110 which is consistent where
findings are worrisome, Page 110 for demyelenating process such
as multiple sclerosis in the cocteclinical setting, which means
that we need to see a clinicapecialist dealing with multiple
sclerosis, which is normally a melogist, who is going to confirm
the diagnosis on clinical groundsdive us indications of what the
impairments are, what the treatment is going to be, et cetera. We
don't have that.

AR at 37. Dr. Farber discussed the medical recozthting to Plaintiff's alleged conditions in
her right knee, morbid obesityné lumbar spine; the lack of medical evidence to support her
alleged heart conditions; and opined that given the “not convincing” evidence as to multiple
sclerosis, her physical impairments did not naast of the “listings” (br step 3 analysis).
Because Plaintiff’'s physical impairmermil not meet a listing, Dr. Farber opined

regarding Plaintiff's functional limitations or workstrictions. In his opinion, Plaintiff could
work full time at the sedentaryMel, with several limitations:

Regular sedentary, lift and/aarry ten pounds occasionally and

less than ten pounds frequently; fsit up to six hours in an eight

hour day with usual breaks; stand and/or walk for up to two hours

with usual breaks in an eight hour day. | would not limit any limit

on foot controls based on what | have. | would not place any limit

on upper extremity reaching, handling in all directions, fingering,

fine and gross manipulation. However, on postural | would say

there would be no ropes, laddessaffolds or unprotected heights.

* * * There would be no extremes aeat or cold. * * * And there

would be no particular requiremento balance * * * because of

the MRI. * * * | would say that there woulde no crawling and no

kneeling. * * * Occasionla stooping, occasional bending,

occasional twisting, and occasional stairs, and occasional ramps.
Id. at 39-40.

Plaintiff's counsel then brought the ALJ’s attention thateéatment records from Kaiser

Permanente — which his office had submittedtegmpted to submit two weeks earlier — were

missing from the recordld. at 41. Plaintiff’'s cours indicates these res covered the mental



health and physical treatment Plaintéteived from June 23, 2015 to May 16, 201& ,(the

year preceding the hearing), andl fay questions for the doctor would have been related to
those submissions.” AR at 41. After the hegriPlaintiff’'s counsel resubmitted these 400 pages
of medical recorddd. at 319), and they were exhibited as BllSFat 964-1363.

The ALJ then called the mental health expBr. Glassmire, and explained he would
send the additional records from Community Reach Center and Kaiser to Dr. Glassmire for
review. The ALJ instructed Dr. Glassmire tmde letter stating whether the new exhibits
change his opinions and if so in what whly.at 43-44. Based on hiswiew of Exhibits B1F-
13F, Dr. Glassmire opined Plaintiff had an pesified mood disorder meeting a listing 12.04.

Claimant has been diagnosedthwbipolar disorder and there

certainly is a possibility thathe claimant also has ongoing

amphetamine use, which could account for any manic type

symptoms that the claimant has. So, it may be just more of an

underlying unipolar depssive disorder with the substance use

superimposed, but it could also be a bipolar disorder so calling it

an unspecified mood disorder.
Id. at 44-45. Dr. Glassmire opined Plaintiff hasudbstance use disorder as to methamphetamine
and cannabis that meets listing 12.09.

Dr. Glassmire then gave his opinions regagdplaintiff’'s functional limitations with and
without the substance use (refertedn the transcript as “DANA,I.e., drug and alcohol abuse,
which the court refers to as “DAA”). He opuhéer activities of daily living are moderately
impaired with DAA, mild without; her socidlinctioning is markedly limited with DAA and
moderately limited without; heroncentration, persistence goace are markedly limited with

DAA and moderately limited without; she hadotepisodes of decompensation with DAA and

none without.ld. at 45. Without DAA, he would limit Platiff’'s work to “simple routine tasks,



no interaction with the public, and only occasional interactions with cesodnd supervisors.”
AR at 46.

On cross-exam, Plaintiff's counsel pointedtie opinion of Plaintiff’s treating physician,
Daniel O'Brien, D.O., dated November 24, 2@thich noted among other things Plaintiff
“completed a sobriety program months agd &as undergone regulatine tests through my
clinic.” AR at 46-47 (reading from ex. B9Row AR at 749). Based on that document and
opinions of Rod Falcon (noted the Commissioner’s exhibihdices as Rod or Ron Elcon)
given in December 2015 (exs. B10F and B11F,aAR56-775) Plaintiff'sounsel inquired of
Dr. Glassmire whether he could give an opimegarding Plaintiff's mental impairments during
a period of sobrietyld. at 47-48.

Dr. Glassmire did not consider Mr. Falcon’srapns a sufficient basito opine regarding
Plaintiff’'s impairments during sobriety becausdis opinion the record did not show sobriety.
Dr. Glassmire at first testified the record eetied methamphetamine use before and after Dr.
O’Brien’s November 2015 opiniotut Dr. Glassmire later corrected himself, noting the last
record reflecting methamphetamine use wamfdune 22, 2015, which he characterized as
“around the time of that letterld. at 50-51 (citing ex. B8F, ARt 728-48). He noted there were
no drug screens in the record after Plainéfted positive for methamphetamine in April 2014.
So he was “not comfortable that the recargmorts a significant periaof sobriety prior to
December 2015.” He further testified

an acute intoxication of methatmetamine is going to be over
relatively quickly within a few — within a day or two. But the
ongoing effects on mood and affect ... can persist for months after
discontinuing use, particularly fesomebody who has chronic use.

So it could be several montisefore you won't see ongoing,
particularly mood, symptoms from methamphetamine use.



AR at 51. When asked “in thease, how many months do you thim&uld be necessary to have
an accurate period of sobriety to be able v@ gin accurate opinion regarding whether drugs and
alcohol are significant aa contributing factor material to tihgsue of disabilit?,” Dr. Glassmire
testified

Well, that question presumes that you cannot determine that during
a period where the claimant ising. So, for example, there are
mental status exams in this record when the claimant is not
actively withdrawing or intoxicad that are relatively normal
mental status exams. * * * So, | don't think that we need a period
of sobriety to determine poteally whether in the absence of
substance use somebody would lpetat a listing level.

Id. at 51-52 (citing B8-Page 2, on 6/22/15).
A week after the hearing, the ALJ’s officensexhibits 14F and 15F to Dr. Farber and

Dr. Glassmire asking that they “review thegaibits and submit a letter to Judge Fortune’s
attention specifying whether treeexhibits change your professal opinion.” AR at 221-222.
Dr. Farber responded by letter of June 29, 20X6éreacing the letter &m the ALJ’s office and
stating:

| have reviewed eshibits [sic]I2F and B15F re claimant Kristine

Marie Kline, hearing 6/17/16.

The exhibits do change my prefonal opinion | had rendered on

the 17" of June.
AR at 1366 (marked as ex. B17F). The reatwds not reflect any fther correspondence with
Dr. Farber or any further téistony. Dr. Glassmire responded:

Per your request, | have reviewtet additional records (Exhibits

B14F through B17F) submitted for claimant Kristine Kline that

were not available to me atethime of the hearing on June 17,

2016. After reviewing the additiohaecords, the opinions |

provided during the hearing onnki 17, 2016 have not changed.

Please let me know if you haveyaadditional questions for me

regarding my review of theecords for this claimant.

AR at 1368 (letter dated July 13016 marked as ex. B18F).



On August 23, 2016, the ALJ issued his dem denying benefits. AR at 9-32. The
ALJ’s opinion followed the five-step process outlinedhe Social Security regulations. At step
one, the ALJ found that Plaintiffad not engaged in substantial gainful employment since March
30, 20151d. at 14. At step two, the ALJ found thateeal of Plaintiff’'s conditions constituted
“medically determinable and severe impairments:”

multiple sclerosis, right knee disorder, obesity, lumbar spine
disorder, unspecified mood disorder, and substance use disorder.

AR at 14. Based on Dr. Farber’s hearing testign the ALJ noted hiead given Plaintiff

every benefit of the doubt in thisxding. The evidence of record

could equally support a fiierent finding - i.e., that the multiple

sclerosis diagnosis is not medlgadeterminable. According to

Dr. Farber, the medical expert (ME), although there is such a

diagnosis in the medical record$ie diagnosis is presumptive

only.
Id. at 15. Also based on Dr. Fants hearing testimony, the Alcbncluded Plaintiff's alleged
shortness of breath and chrohieart failure were not supped by the medical recordsl. at 15.
In connection with thesindings, the ALJ did not discuss Dr.1Bar’s letter that noted his post-
hearing review of the new mexdil records changed his opinion.

At step three, the ALJ found Plaintiff*snmpairments, including the substance use
disorder” met or medically equaled a téd” impairment under section 12.04 of the
Commissioner’s regulation, 20 CH.8 Pt. 404, Subpt. P, App.Itl. at 15-16. The ALJ thus
found Plaintiff disabledt step three.

However, because Plaintiff's disability inveld medical evidence of substance use, the
ALJ next analyzed “whether the substance useadisas a contributing factor material to the

determination of disability under section 1614(jj3f the Social Seaity Act. If so, the

individual is not under a gability.” AR at 12. TheALJ recognized he must



evaluate the extent to which tléaimant's mental and physical
limitations would remain if the almant stopped the substance use.
If the remaining limitations would not be disabling, the substance
use disorder is a contributing factmaterial to the determination
of disability (20 CFR 416.935). lios the claimant is not disabled.

Id. at 14.

Using the language of 20 C.F.R. § 416.936,AlhJ found that “if the claimant stopped
the substance use, ... claimant would continugatce a severe impairment or combination of
impairments;” those impairments would no¢@h any listing; she euld have a residual
functional capacity (“RFC”) to perform sedentavgrk, subject to sevelrgestrictions based on
Dr. Farber and Dr. Glassmire’s testimony; considgethose restrictionshe would not be able
to perform her past relevawbork; but even with those regttions, she could perform a
significant number of jobs thaixist in the economy and thusthout DAA, Plaintiff is not
disabledld. at 16-25. In determining Plaintiff's RFwithout DAA, the ALJ states that Dr.
Farber and Dr. Glassmire did not change tbpinions after reviewing the new recordd. at
22. The ALJ therefore found Plaintiff's “substance dssorder is a conbyuting factor material
to the determination of disabilityecause the claimant would et disabled if she stopped the
substance use” and therefore is not “disabfedpurposes of the Social Security Act. AR26.
Accordingly, Plaintiff's gplication was denied.

Plaintiff requested review by the Aggals Council. On October 3, 2016, the Appeals
Council denied her requedd. at 3-7. The decision of the ALJ then became the final decision of
the CommissioneiSee, e.g42 U.S.C. § 1383(c)(3); 20 C.F.R. § 416.1481. Because Plaintiff did
not receive the Appeals Coundgcision until October 11, 2016 d#itiff requested (AR at 2)

and obtained (AR at 1) an extension of time fittve Council, extending the time for filing this

action to December 16, 2016. Plaintiff thdad her original complaint on December 14, 2016.



Doc. 1. The complaint was timely, and as the “district court of the United States for the judicial
district in which the plaintiff resides,” i court has jurisdiction. 42 U.S.C. § 405(Q)
(“commenced within sixty days after the mailinghion of notice ... or within such further time
as the Commissioner of Social Secuntgy allow”); 42 U.S.C. 8§ 1383(c)(3).
. LEGAL STANDARD
In reviewing the Commissioner’s final decision,

[o]ur review is limited to determining whether the Commissioner

applied the correct legal standaedsl whether the agency's factual

findings are supported by substal evidence. Substantial

evidence is such relevant evidence as a reasonable mind might

accept as adequate to supportamatusion. It is more than a

scintilla, but less than a preponderance.
Lee v. Berryhill690 F. App’x 589, 590 (10th Cir. 2017h{ernal quotation marks and citations
omitted, citinginter aliaKnight ex rel. P.K. v. Colvin756 F.3d 1171, 1175 (10th Cir. 2014)).
See alsa@l2 U.S.C. § 405(g) (“The findings of t@mmissioner ... as to any fact, if supported
by substantial evidence, shall be conclusivepliapble here through 432.S.C. § 1383(c)(3)).

Accordingly, the court may not reverse an ALJ because the court may have reached a

different result based on the record; the questiamsiead whether there is substantial evidence
showing that the ALJ was justified in his decisi8ee Ellison v. Sullivar®29 F.2d 534, 536
(10th Cir. 1990). “We review only trsufficiencyof the evidence, nats weight .... Although the
evidence may also have supported contrary riigsli we may not displace the agency's choice
between two fairly conflicting viewsI’ee,690 F. App’x at 591-92. Neviheless, “[e]vidence is
not substantial if it is overwhelmed by otlevidence in the record or constitutes mere
conclusion."Musgrave v. Sullivarf66 F.2d 1371, 1374 (10th Cir992) (internal citation

omitted). The court must “meticulously examine the record as a whole, including anything that

may undercut or detract from the [Commissitsjdindings in order to determine if the

10



substantiality test has been meEtaherty v. Astrug515 F.3d 1067, 1070 (10th Cir. 2007). In
addition, “if the ALJ failed to pply the correct legdest, there is a grodrfor reversal apart
from a lack of substantial evidenc&hompson v. Sulliva®87 F.2d 1482, 1487 (10th Cir.
1993) (internal citation omitted).
The Social Security Act defines a person as disabled

only if his physical and/or mentahpairments preclude him from

performing both his previous wio and any other “substantial

gainful work which exists in the national economy.” 42 U.S.C. §

423(d)(2) [and 42 U.S.C. § 1382c@)B)]. “When a claimant has

one or more severe impairmentg thocial Security [Act] requires

the [Commissioner] to consider the combined effects of the

impairments in making a disaityl determination.” ... However,

the mere existence of a severe impairment or combination of

impairments does not require anding that an individual is

disabled. ... To be disabling, the claimant's condition must be so

functionally limiting as to preclude any substantial gainful activity

for at least twelve consecutive months.
Wilson 2011 WL 97234, at *1 (quotingampbell v. Bowerg822 F.2d 1518, 1521 (10th Cir.
1987)). “[Flinding that a claimant is able to eggan substantial gainful activity requires more
than a simple determination that the claimaant find employment and that he can physically
perform certain jobs; it also requiragletermination that the claimant dasid whatever job he
finds for a significant period of timePritz v. Colvin,15-cv—00230-JLK, 2017 WL 219327, at
*8 (D. Colo. Jan. 18, 2017) (emphasis in original, quotashington v. Shalal&7 F.3d 1437,
1442 (10th Cir. 1994))See als®0 C.F.R. § 416.974(c) (sstantial gainful activity
contemplates work activity sashed for at least 6 months).

As noted above, the Commissioner has defidéive-step process for determining

whether a claimant is disabled. The claimarst the burden of proof in steps one through four.

The Commissioner bears the bunde proof at step fiveLax v. Astrue489 F.3d 1080, 1084

(10thCir. 2007). In addition to the five-step aysik, a 1996 amendment of the Social Security

11



Act requires that “an individual shall not be colesed to be disabled for purposes of this
subchapter if alcoholism or dragldiction would (but for thisubparagraph) be a contributing
factor material to the Commissioner's determinattnan the individual is ¢diabled.” 42 U.S.C. §
1382c(a)(3)(J). The Commissioner’s regwatimplementing thistatute provides:

(a) General. If we find thayou are disabled and have medical
evidence of your drug addiction alcoholism, we must determine
whether your drug addiction or alwalism is a contributing factor
material to the determination dfsability, unlessve find that you
are eligible for benefits because of your age or blindness.

(b) Process we will follow when weave medical evidence of your
drug addiction or alcoholism.

(1) The key factor we will examine in determining whether
drug addiction or alcoholism i@ contributing factor material
to the determination of disabiliig whether we would still find
you disabled if you stopped using drugs or alcohol.

(2) In making this determination, we will evaluate which of
your current physical and mentahitations, upon which we
based our current disability @emination, would remain if
you stopped using drugs or alcohol and then determine
whether any or all of your neaining limitations would be
disabling.

() If we determine that your remaining limitations would not
be disabling, we will find tht your drug addiction or
alcoholism is a contributing factor material to the
determination of disability.

(i) If we determine thatyour remaining limitations are

disabling, you are disabled in@endent of your drug addiction

or alcoholism and we will find that your drug addiction or
alcoholism is not a contributgy factor material to the

determination of disability.

20 C.F.R. 8 416.935(a), (b). With these standarasima, the court turns to the appeal at hand.

12



1. ANALYSIS
A. Dr. Farber's Change of Opinion Remging Plaintiff's Physical Impairments
As perhaps foreshadowed above, the condsfireversal and remand necessary due to

Dr. Farber’s post-hearing change ofriph based on exhibits B14F and B15Fhe ALJ
decided that the medical records which wereivecktoo late for the medical experts’ review
were significant enough to requireetbxperts’ post-hearing revieamd statements as to whether
and how they changed their opinions. Thiswa doubt correct, since the record given to the
medical experts before the hearing appardatied any record of Plaintiff's medical and
mental health treatment for the lgstar. In the desion, the ALJ states:

Both MEs then reviewed additional evidence submitted into the

file at the time of hearing and owd that this additional evidence

did not change their opinions of the claimant's functional

limitations as noted above.
AR at 22. This is incorrect. Per Dr. Farbelise 29, 2016 letter, exhibits B14F and B15F “do
change” the opinion he gave at the Jliie2016 hearing. AR at 1366. Although the ALJ
instructed Dr. Farber during the hearing to dptke letter doesot state in what way or why
those records changed his opinion, or whatHarber’'s new opinion is. Perhaps the ALJ and
parties therefore impliedly read the letteioastting the word “not” by typographical error. But
Dr. Farber references the letter from the ALdffice — a copy of which he includes with his
response — and that letter requestly that he state whether thehéits change his opinion. It

does not ask Dr. Farber to state in what waydpinion changed. AR at 1367. Nothing in the

record clarifies or indicats Dr. Farber’'s new opinion.

? Plaintiff argues error because Dr. Farbersel 29, 2016 letter refleche was not sent ex.
B16F (Dr. O’'Brien’s June 22, 201étter), but Plaintiff does not gme error in the failure to
obtain Dr. Farber’s changed opinion. Defendabtisf repeats the ALJ'’s error in stating Dr.
Farber did not change his opinion. But “[t]surt cannot . . . ignore obvious and prejudicial
errors, even Iif the litigantsdliinot identify and debate thenBarnthouse v. BerryhillNo. 17-cv-
00732-STV, 2018 WL 797748, at *11 (D. Colo. Feb. 9, 2018).

13



If Dr. Farber’s opinion was only one of\@ral pieces of evidence supporting the finding
that Plaintiff is not disabled by her physicalpairments, reversal might not be required by the
failure to obtain his new opiniorSee, e.g., Nesbit-Francis v. Comm'r of Soc. 8kx.CV 15-
1703, 2017 WL 590327, at *10 (E.D.N.Y. Feb. 14, 20081)J obtained doctor’'s new opinion at
a second hearing, and failure to inquire regarding the reason for the change was harmless error,
given other support for the ALJ’s findings).

But in this case, Dr. Farber’s opinioncentral to the ALJ’s fiding that Plaintiff's
physical conditions do not cause her to be disaldis finding is in turn central to the ALJ’'s
conclusion that Plaintiff's DAA ist material contributing factor finding her disabled, and she
is deemed not disabled under 42 U.S.C. § 1382¢(d)(3For instance, Dr. Farber testified that
some of Plaintiff’'s medical records reflect altiple sclerosis diagnosis, but normally such a
diagnosis results in further treagnt by a neurologist. The record he reviewed for the hearing
lacked any such treatment records. Dr. Eatberefore opined that the multiple sclerosis
diagnosis was only presumptive. Although Riffihad physical impairments (the presumptive
multiple sclerosis diagnosis, morbid obesity, l@mbpine pain and right knee pain), Dr. Farber
considered those impairments were not seaateshe was able to perform sedentary work,
subject to certain restrictions fdentified. As to those issuabge ALJ gave Dr. Farber’s opinion
the “most weight” of any of the medicapinions in the record. AR at 25.

The ALJ’s discussion of the medical recordgameling Plaintiff’'s physical impairments is
too general to provide substantial supporttfi@ ALJ’s finding of non-diability. The ALJ notes
the record reflects “chronic pain in her lower back and legs, with a reported recent diagnosis of
relapsing remitting multiple sclerosis... . Treattheecords, however, note the claimant to

experience symptoms such as shortness oftbesat difficulty ambulatig due to her weight.”

14



AR at 19. But the ALJ cites no spgcirecords. It is also unehr to the court what significance
the ALJ drew from the fact that Plaintiff figrtness of breath and difficulty ambulating are due
to her weight. The ALJ found obesity is onePtdintiff’s medically determinable and severe
impairments. The ALJ identifies an examplePtdintiff complaining of physical impairments
but declining to go to the hospitas advised, but cites only to antire exhibit (B7F) consisting
of 95 pages of medical records. AR at 19. “Sgeheral citations do ngbnstitute substantial
evidence in support of the ALJ's decision, and AlnJthis district have received fair notice of
this concern.’Fritz, 2017 WL 219327, at *1&collecting cases).

In the court’s review, the only record eviderthat is consistentith Dr. Farber’s
opinion is the RFC assessment from SDM Jad/ Kibe “single decision maker” at the SSA
office of Disability Determination Services whorathistratively denied Platiff's claim. AR at
132. Mr. or Ms. Kelly does not purport to be actbw or other medical source. The ALJ does not
cite that assessment and in fact explainederhtraring that he obtaid®r. Farber’s opinion
because DDS made its determination based on an SDM opinion. AR at 43.

Meanwhile, the only other medical opiniongaeding Plaintiff's physical conditions are
from her treating physicighDr. O’'Brien, and do not supportatALJ’s finding of non-disability.
In November 2015, Dr. O’Brien notes he has bieeating her for numerous medical conditions
since August 2014, and despite her completionsaftaiety program and openness to treatments,
in his opinion her several medical conditionsde&er unable to work. AR at 749 (ex. 9BF).
Shortly after the hearing, Dr. O’Brien also notest “persistent swelling in her legs,” for which

he “recommend][s] she elevate her legs througti@utlay. 20-30 minutes each hour would be

* DDS obtained a medical opinion from Ellen RyM.D., but this appears to regard only
Plaintiff's mental healtltonditions. AR at 129.

15



reasonable.” AR at 1365 (ex. B16F). Dr. O’'Breopinions therefore do not agree with Dr.
Farber and do not support the ALJ's finding of non-disability.

Likewise, Plaintiff's testimony regarding heredical conditions and limitations does not
agree with Dr. Farber’s opinionisl. at 63, 69. The ALJ found Plaintiff's statements regarding
her conditions and limitations an@t entirely consistent with the otheri@gsnce, but points only
to Plaintiff's daily activities that are largesedentary (AR at 18phaving a fiancé, and her
aguatic exercise regimeldl. at 19 (citing exs. 14F, 15F).S][poradic performance [of household
tasks or work] does not establish that a pers@apable of engaging substantial gainful
activity.” Thompson v. Sullivar®87 F.2d 1482, 1490 (10th Cir. 1993).

The ALJ does not explain whether he beliekiading a fiancé is relevant to Plaintiff's
physical impairments, mental impairments, othboAssuming an engagement could be relevant
to physical impairments, from the court’s revigwappears the Plaiftifirst reported having a
fiancé in October 2015 (B14F at p. 11, AR at 841%) references the relationship positively in
November 2015I¢. at 921) and January 201@.(at 929). But by April 26, 2016, Plaintiff's
therapist notes Plaintiff requested therappant due to “challengeregarding breaking up
w/abusive ex” (AR at 949; B14F at p. 144); onyM&a 2016, Plaintiff reported in the past tense a
six-year relationship with arbasive man. AR at 950. During thednimg, Plaintiff testified that
she had recently been through a “really bad breakAR.at 74. It appears Plaintiff had a fiancé
for a few months, and the court does nothlem& this could support the ALJ’s finding that
Plaintiff's physical impaiments are not disabling.

As to Plaintiff’'s aquatic exercise, this activilpmderscores Plaintiff's assertions of back

and leg pain, and her attempts to reduce her gbeBlintiff's health care providers instructed

® The court does not purport to decide whethe ALJ should give greater weight to Dr.
O’Brien’s opinions on remand, but simply noteattthey do not providsubstantial support for
the ALJ’s finding of non-disability.
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her to exercise, and at timessfy aquatics to permit more excise with less pain. AR at 995-
96 (“I did encourage continued wookits in the pool on most daystbke week as she is able to
get more of a workup [sicldone in the poolopposed to dry land seedary to the pain”)id. at
1010, 1045See also, e.g., Curran-Kicksey v. Barnh&b5 F.3d 964, 971-72 (8th Cir. 2003)
(physical therapy for fibromyalgia paincluded aquatic aerobic conditioning)., Kennelly v.
Astrue,313 F. App'x 977, 979 (9th Cir. 2009) (afiing ALJ's discounting of claimant’'s
symptom testimony in part because shenditifollow her doctors’ recommendations to do
aquatic therapy). Claimants sua$ Plaintiff should not be put a“Catch 22” for attempting to
reduce physical impairments by aquatic exertise.

“[U]nlike the typical judicial proceeding, social security disability hearing is
nonadversarial, with the ALJ responsible in evaage to ensure that an adequate record is
developed during the disability heariognsistent with the issues raiseHdwkins v. Chater
113 F.3d 1162, 1164 (10th Cir. 1997) (internal quotation marks omiied)als®0 C.F.R. §
416.1444 (requiring the ALJ to “look[fully into the issues”). The duty applies at every step.
Haddock v. Apfel196 F.3d 1084, 1091 (10th Cir. 1999).

Dr. Farber’s opinion was clegrtentral to the question afhether Plaintiff would be
disabled if she stopped using methamphetarhiBespite the ALJ’s origal plan to have no

further hearing testimony from the medical exp€AR at 36), once he received Dr. Farber’s

® In addition, the court questiottse relevance of Plaintiff's abiji to do aquatic exercise for
determining whether she is able to perform warkess the record reflects there is a significant
number of sedentary jobs inetleconomy that can be perforinghile most of the employee’s
weight is supported by water.

’ Plaintiff argues the ALJ’s use of the langudifigou stopped using”gnores that Plaintiff
completed a sobriety program and stopped using methamphetamines in 2015, albeit months after
she filed her application inigicase. The ALJ employed theyudation’s language, which is not
erroneous even when the claimbas already stopped using DA&ee, e.g., Martinez v. Colvin,
No. 14-1358-JWL, 2016 WL 344728, at *4-5.(Kan. Jan. 28, 2016). The ALJ recognized
Plaintiff asserts sobriety ste mid-2015, albeit without expregg$inding when that period of
sobriety began.
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letter the ALJ should have either reopenedhb@&ing or requested fhr written explanation
from Dr. Farber as to how exhibits B14F @tbF changed his opinion. Dr. Farber’s later-
changed opinion is the only evidence the ALJsciteth adequate specificity to find Plaintiff's
many physical impairments are not disabliBgcause the ALJ assumes Plaintiff’'s physical
impairments remain even in the absence of DAA gbverity of those impairments is central to
the question of whether Plaintiff would desabled independent of her DAA.

As the record currently stands, the ALfifeding of non-disabilityis not supported by
substantial evidence, and the court must revargl remand the decision for further development
of the record.Cf., Cordova v. BerryhiJINo. 3:17-CV-01009, 2017 WEB503985, at *7 (M.D.

Pa. Dec. 19, 2017) (remanding for further develogroéthe record because subsequent medical
evidence indicated a substantial change im@at’'s condition and “calls into question the
continuing reliability” of a doctor’s reportiamm v. Comm'r of Soc. Sedq. 6:12-CV-1428-
ORL-GJK, 2014 WL 687995, at *3 (M.D. Flgaeb. 21, 2014) (reversing and remanding where
the ALJ stated he had modified non-examiningtoist opinions based on new evidence, but did
not explain what modifications evhat new evidence supported thealters v. Colvin213 F.
Supp. 3d 1223, 1232 (N.D. Cal. 2016) (remanding for further development of the record where
the ALJ relied heavily on a DDS doctor’s opinjdhe validity of which was later materially

called into question by the doctor’sweval from the state DDS panel).

B. The ALJ’s Analysis of Treating Sources’ Opinions

Plaintiff argues that in determining the weigbtgive to Dr. O’'Bren’s treating medical
opinions under the Commissioner’s regulationdiaims made before March 2017 (20 C.F.R. §
416.927(c)(2)), the ALJ “looked only to the naredting and non-examining opinions in the

record to determine whether or not Dr. O’'Brigpinion was consistent with the evidence as a
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whole rather than lookg to whether there was substahéi@idence to suppbobDr. O'Brien’s
opinion as is required under tlegal standard.” Doc. 23 (opieg brief) at 20. Defendant does
not contest this, but argues it was a reasenapproach. Doc. 28 (response brief) at 13.

The court expresses no opinion regarding weght the ALJ should give to each of the
treating and non-examining opinions on remdnd,notes the ALJ should “give good reasons”
why he gives those opinions the weight he degght v. Astrue388 F. App'x 768, 771 (10th
Cir. 2010) (“After considering the pertinemtctors, the ALJ must ‘give good reasons in the
notice of determination or decision’ for the wlidne ultimately assigribe opinion.”) See also
20 C.F.R. 8 416.927(c)(4) (requiring analysign¥ medical opinion’s consistency “with the
record as a whole”).

Regarding the opinions of treating sourceparticular, the ALJ is to consider among
several factors whether the opinisrinot inconsistent with thether substantial evidence.” 20
C.F.R. 8§ 416.927(c)(2). The ALJ appears to ams(other substantial evidence” here means
only other medical opinions. AR at 20. The ddurds no support for ik interpretation.See,
e.g., Titles Il & XVI: Giving Controlling Weht to Treating Source Med. Opinior8SR 96-2P
(S.S.A. July 2, 1996) (“Depending upon the faifta given case, any kind of medical or
nonmedical evidence can potentially satisfy thiessantial evidence test,” rescinded for claims
filed after March 27, 2017, 82 Fed. Reg. 15263 (SSA Mar. 27, 2GHrgja v. Colvin 219 F.
Supp. 3d 1063, 1071 (D. Colo. 2016) (citing wlant’s testimony as among the “other
substantial evidence” in the case). On remarelAlh should address why or how Dr. O'Brien’s
(indeed, each treating medical soeis) opinions are or are nioiconsistent with all other
substantial evidence in the rede- not only the other medicapinions but also the medical

records and Plaintiff's testimony.
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C. Plaintiff's Mental Health Impairments.

Plaintiff argues Dr. Glassmirg'opinion is not substantial ieence to support the ALJ’'s
findings with respect to her mental impairmemsause he testified inconsistently regarding
when Plaintiff stopped using methamphetamins (self-correctedestimony reflects Mr.
Falcon’s opinion of Plaintiff's mental healthrlitations was during sobtie and Dr. Glassmire’s
opinion is overwhelmed by Mr. Falcon’s opiniand the records showing Plaintiff's mental
health impairments during sobiye Although Plaintiff'sargument is not a model of clarity, the
court concludes that the ALJ's decision is swfficiently detailed regarding how or why Dr.
Glassmire’s opinions are consistevith the record regardirlaintiff's sobriety and manic
episodes thereatfter.

Although the ALJ states the “[mdlical records reveal tlodaimant reporting sobriety
from methamphetamine use in December 2015” 8AR5) this is both (a) unclear whether the
ALJ means that December 2015 records reflech®ffaclaimed sobriety from some unstated
earlier date, or if she claimedrsobriety began that montma (b) lacking citation to specific
records. In the court’s review, there is no relcsupport for Dr. Glassmire’s initial testimony
that Plaintiff's former use of methamphetamarel marijuana were “ongug” at the time of the
June 17, 2016 hearing. The ALJ cites and reliethaninitial testinony (AR at 22), but Dr.
Glassmire corrected his testimony to state thetmexrent reflection of methamphetamine use
was a June 22, 2015 record. AR at 53. The 2@n2015 record refers ®laintiff reporting she
had been “clean for three weeksg', since late May 2015. AR 729. @ALJ also cites (AR at
21) an opinion from Dr. Ryan that Plaintiffast documented use was in May 2015, and exhibit
B14F as reporting sobriety from May 2015. ARLat This is consistent with several medical

recordsSee, e.gAR 438, 545, 813, 876. Plaintiff testified she had not used marijuana for 10
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years until one relapse in February 2016 whentstd run out of prescription pain medication.

AR at 59. She testified her lasteusf methamphetamine was around tfl@#July 2015. AR at

60. Sobriety beginning in early July 2015 is dstent with at least one contemporaneous

medical record (AR at 883, August 3, 2015 treatment notes “completed treatment program” and
sobriety for “over one month”), and Dr. O’'Bnis letter of November 2015 states Plaintiff
“successfully completed a sobriety progranmnihs ago” and had been doing monthly drug

testing in Dr. O’'Brien’<linic. AR 749 (B9F).

In short, it appears all cerd evidence is that Ptdiff stopped using DAA by the"of
July 2015, but the ALJ also referred to Dra&mire’s testimony th&laintiff's DAA was
ongoing. The ALJ made no specific finding of wHalaintiff became sober, apparently in
reliance on Dr. Glassmire’s opinion that a pdrof sobriety was unnecessary to determine
whether Plaintiff was disabled without DAA. D&lassmire pointed tBlaintiff's “relatively
normal mental status” in her me&l health appointment with Kaiser Permanente on June 22,
2015. AR at 51-52 (citing ex. B8F page 2, now AR 729). The June 22, 2015 treatment notes
were on a day she had “been clean for about 3 wekky"[Dr. Glassmire deemed she was not
actively intoxicated or coming dowfrom methamphetamine thdaly, and concluded Plaintiff's
mental health impairments only meet the igtlevel when she was actively using or coming
down from methamphetamine.

But neither Dr. Glassmire nor the ALddress the June 22, 2015 treatment record’s
reference to Plaintiff's manistate. The June 22, 2015 noteseaetflPlaintiff seeking treatment
because she “believes that her phone has béegq hacked for last 3 years,” about which “no
one ever believes her or wantsngestigate it,” her dare to “know if hemphone is really being

hacked,” and her desire for someaadelieve her and investigate. AR729-30. Throughout
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the time period of alleged disability (and precerit), a belief that hgsghone and/or computer
have been hacked is a recurrent topic in Bffisitreatment notes wheRlaintiff was manic.

See, e.qg., ldat 734 (June 11, 2015); 746 (April2DQ14); 955 (May 16, 2016, paranoid thoughts
and persecutory delusions refafito belief that her phone haddm hacked). In addition, during
the time period in which there is no evidencensthamphetamine use, several of Plaintiff's
treatment notes otherwise reflect manic episedaeit in conjunction with some medication
noncompliance. AR 950, 955-56, 960. Yet her mdmalth providers weralso concerned at
the time that she was being prescribed toaymaedications by her primary doctor (or others).
Id. See Thompson v. Sullivéd87 F.2d 1482, 1490 (10th Cir. 1993) (factors to consider before
holding medication non-compliance against claimaeréslibility). Plaintiff also testified at the
June 17, 2016 hearing that her manic episadere worse than ever. AR at 74.

In short, in explaining thgreat weight he gave to D&lassmire’s opinions that
Plaintiff’'s mental impairments amot severe when she is @aatively using methamphetamine,
the ALJ did not address Plaififis testimony and the medicagcords reflecting Plaintiff’s
several presentations in a manic statenvshe apparently was not actively using
methamphetamine. On remand, the ALJ should d8ee, e.g., Grogan v. BarnhaB99 F.3d
1257, 1262 (10th Cir. 2005) (“in addition to dissing the evidence supgiag his decision, the
ALJ must discuss the uncoatrerted evidence he chooses twotely upon, as well as
significantly probative edence he rejects.”).

Moreover, as Plaintiff pointsut, Plaintiff's mental healtprovider (Rod Falcon, noted in
treatment records as “CNS-APN”) opined ied@mber 2015 that Plaintiff’s limitations from her
mental impairments would still apply if she stedpusing drugs. AR at 775 (B10F). Mr. Falcon

explained that “in manic episode, has led ®vpus episodes of substance abuse and poor
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decision making.” AR at 775. The ALJ considehd Falcon’s opinior(referred to as Mr.
Elcon) and gave it “less” weiglihan Dr. Glassmire’s opinionhd at 25), apparently because
although Mr. Falcon had treated Pl#irfor a significant time periodi€. at 770), he did not
review Plaintiff's treatment records from othgoviders, did not present medical evidence in
support, “provided less than batexplanation” for his opiniongand was not an “acceptable
medical source.ld. at 23-25. But the ALJ does not addresy the records of Plaintiff’'s mental
health treatment under Mr. Falcon’s supervisiore(m,exs. BSF and B14F) do not support his
opinions, why as a treating provider Mr. Falcon wilonéed to review other providers’ treatment
records to give an opinion, nor why Mr. Faltoaxplanation of his opinions (see AR at 770-
775, B11F) are “less than better.”i$lis not sufficiently detailetb permit the court to review
the ALJ’s apparent rejection dr. Falcon’s opinion that Plaintiff would demonstrate the same
mental disorders without DAA. “[E]ven non-agutable medical source opinions must be
considered, and if uncontrovertbdt rejected or givelittle weight, the ALJ's reasoning must be
supported by specific refarees to the recordPritz, 2017 WL 219327, at *15.

Finally, assuming the ALJ agaiimds Plaintiff disabled anthen must differentiate the
severity of her impairments with and withdMA, for clarity’s sake the ALJ should begin the
differentiation at step two to expressly identify what impairments Plaintiff still has, absent
methamphetamine usBee, e.g., Martinez v. ColviNp. 14-1358-JWL, 2016 WL 344728, at *4
(D. Kan. Jan. 28, 2016). But Plaintiff is incorrectirguing the ALJ should have done the entire
five step analysis once with DAA and ased time without DAA. If a claimant is found
disabled at step three, that is the findinglistbility which triggers the need to determine

whether DAA is a material contridng factor to that finding.
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IV. CONCLUSION

The court does not reach Plaintiff's maather arguments, and dtiff may address
those issues to the ALJ on remand. 20 C.B.R16.1483 (“[a]ny issues relating to your claim
may be considered by the administrative law judge whether or not they were raised in the
administrative proceedings leading to the final decision in your case.”).

For each of the reasons sttabove, the decision tie Commissioner is REVERSED
and REMANDED. The clerk of court shall enfenal judgment in favor of Plaintiff.

DATED at Denver, Colorado, this 13th day of March, 2018.

BY THE COURT:

y Loy 0D

United StatesMagistrateJudge
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