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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 16-cv-03099-MEH

BEYER LASER CENTER, LLC, and
CRAIG F. BEYER,

Plaintiffs,
V.
MATEJ POLOMSKY,

Defendant.

ORDER ON PLAINTIFFS’ MOTION TO DISMISS

Michael E. Hegarty, United States Magistrate Judge

Before the Court is Plaintiffs’ Motion to Dismiss Counterclaims [filed April 6, 2017; ECF

No. 33. The motion is fully briefd, and the Court finds that or@lgument (not requested by the
parties) will not assist in the adjudication of the motion. For the following reasons and based on the
entire record herein, the Court grants in part and denies in part the Plaintiffs’ fotion.

BACKGROUND

The claims in Plaintiffs’ Amended Complaidérive from an ethics complaint Defendant
Matej Polomsky (“Dr. Polomsky”) filed with the Colorado State Medical Board (“CMB”) against
Plaintiff Craig F. Beyer (“Dr. Beyer”). After thCourt denied in substantial part Dr. Polomsky’s
motion to dismiss, Dr. Polomsky filed an Answer in response to the First Amended Complaint (filed

by Dr. Beyer and Plaintiff Beydraser Center, LLC (“BLC")) and ght Counterclaims against the

The parties consented to this Court’s jurisdiction pursuant to D.C. Colo. LCivR 40.1 on
December 28, 2016SeeECF No. 13.
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Plaintiffs. SeeAm. Comp., ECF No. 4; Answer & Countercls., ECF No. 30.
l. Facts

The following are factual allegations (as opposed to legal conclusions, bare assertions, or
merely conclusory allegations) made by the Defanhuofehis Counterclaimsyhich are taken as true
for analysis under Fed. R. Civ. P. 12(b)(6) pursuaAstmroft v. Igbgl556 U.S. 662, 678 (2009).

In 2011, Dr. Beyer advertised an ophthalmology fellowship with his company, BLC, on the
website, “SFMatch.” SFMatch is sponsored by the Association of University Professors of
Ophthalmology and was developed to allow fellbipsapplicants to visit and evaluate various
training programs in a systematic fashion withiing pressure of being asked for a commitment
before the evaluation process is completed. gers/e fellows rely on the information concerning
the fellowship being offered by each medical picaprovided by the fellowship’s program director
to determine which program is the best fit for the student’s career goals and educational needs.

In October 2011, as part of this matching process, Dr. Polomsky spent his time and money
to travel across the country to Boulder, Cottargto learn about BLC and the fellowship advertised
by Dr. Beyer. BLC was one of at least eighignams Dr. Polomsky considered for his fellowship
training. Dr. Beyer informed Dr. Polomsky thie fellowship would be a one-year anterior
segment/refractive surgery fellowship program focused on training proficiency in the following
areas: 1) excimer laser PRK/LASHR) femtosecond LASIK, Cataract, LRI's, and DALK surgery;

3) Intraocular premium IOL and Toric IOL surgery; 4) PKPs; 5) Intacts for Keratoconus; 6)

Riboflavin X-linking for keratoconug;) ICLs for high myopia; and 8) clear lens extraction for high

>The Court notes the number of acronyms referenced, but neither identified nor
explained, by the parties. To the extent it is necessary for the Court to understand the
significance of such acronyms, it will so note and strive to identify and/or explain them.
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hyperopia. This was particularly excitingo. Polomsky, since his primary purpose in deciding
to engage in a fellowship was to learn cornealexyrgnd build a career as a specialist in that area.

Dr. Beyer stated that thell@wv’s training would be conducted by two doctors at BLC. He
also stated that the fellow potentially would héheopportunity to become a partner in the practice
upon successful completion of the fellowship. Rejyon these statements, Dr. Polomsky chose not
to pursue other opportunities available to him, accepted Plaintiffs’ fellowship offer, and moved
across the country to work as a fellow at BLC.

Dr. Polomsky took a year out of his life asmctepted a low salary based on the promise that
he would be taught the procedures Dr. Beyer stated would be covered in the fellowship. Shortly
after Dr. Polomsky arrived at BLC, it became appat@htm that he had been misled regarding the
nature of the “fellowship” at BLC and Dr. Beyer’s intentions regarding a fellow. For example,
rather than provide the broad scope of speciatiz#ing he promised, Dr. Beyer gave only limited
opportunities to develop certain techniques and nlataertain certification, and he began assigning
Dr. Polomsky to perform general ophthalmology weith patients, providing little or no oversight
of Dr. Polomsky’s work. During this “fellowspj” Dr. Polomsky was never provided any training
on DSEK, DALK, PKP, intacts, vision ICLs, or femto cataract surgery. Moreover, many of the
procedures as to which Dr. Beyer promisettao Dr. Polomsky were procedures Dr. Beyer did
not perform himself, so there wao way Dr. Beyer could providegtkraining at BLC, as promised.

Despite having just hired a fellow, Dr. Beyer sdess than two days p@eek in the office,
leaving Dr. Polomsky with little opportunity to leathe few procedures DBeyer was capable of
teaching him. Shortly into his fellowship, Dr.IBmsky was informed by three separate sources that

Dr. Beyer was switching proceduredsyusing PTK cards to perfofdiRK procedures. Infact, Dr.



Beyer himself mentioned using PTK cards foraefive outcomes to Dr. Polomsky. Due to his lack
of personal knowledge regarding these procedpiies to his fellowship, Dr. Polomsky did not
initially understand the import of this conduct.

In September 2012, Dr. Polomsky attended a conference on refractive surgery and cornea
surgery in Dallas, Texas. At the conference, an expert from John Hopkins University School of
Medicine taught Dr. Polomsky the intended useTK treatment cards including the scope of their
FDA approval. When Dr. Polomsky asked thigert whether a doctor could use a PTK card to
perform PRK procedures, the expert stated the éha doctor could, itheory, use PTK cards in
such a way, doing so would raise serious ethical and professional concerns.

At approximately the same time, Dr. Poldysvas shown an email written by Dr. Beyer in
which Dr. Beyer discussed his intent to adventise procedure but use less costly procedure cards
intended for a therapeutic result when possiblerder to save money. Dr. Polomsky also saw the
medical file of a patient in the military whodhaeceived treatment using a PTK card without his
knowledge or consent, potentially putting that patient’s military career in jeopardy.

When an AMO representative visited BLC in the fall 2012, Dr. Polomsky asked the
representative whether it was abnormal for a doctor to use so many PTK cards if he was not
performing many corneal scarring treatments. This conversation strengthened Dr. Polomsky’s
growing suspicion that it was nappropriate for Dr. Beyer to lising PTK cards for anything other
than PTK treatments. Shortly thereafter, DloRwsky became aware that a doctor could lose his
medical license for switching procedure cards just to save money. Dr. Polomsky also learned that
a doctor who knew of unethical conduct by anotlaator and did not report it could be held just

as liable as if he had engaged in the unethical conduct himself.



Although Dr. Polomsky honestly and in good faith believed that Dr. Beyer was engaging in
unethical conduct by switching procedure cards, DiorRsky did not want to file a report with the
Colorado Medical Board. In fact, after realizithgit the nature and scope of the fellowship were
not as expected, and after learning of the etlimaterns regarding Dr. Beyer's medical practices,
all Dr. Polomsky wanted to do was to terminaterblationship with BLC. However, Dr. Polomsky
believed that his obligation as a doctor undeiGbwrado Medical Practice Act was to report the
conduct to the Medical Board. Moreover, Dr. Polkyiselieved that the only way to ensure he was
not held personally responsible if there were emgrlegal repercussions from Dr. Beyer’s decision
to switch procedure cards was to report tlosduct to the Colorado Medical Board and let the
Board determine whether Dr. Beyer’'s conduct violated the Medical Practice Act.

Dr. Polomsky believed Dr. Beyer made worlBaiC so intolerable, he was forced to quit,
conduct a cross-country job search seeking alternative employment, and surrender his intended
career as a specialist in corneal surgery. Thereafter, Dr. Polomsky suffered a period of
unemployment and/or underemployment.

On June 22, 2015, the Plaintiffs filed a lawsn Boulder County Court premised on the
same factual predicates outlined in the presenatitg (the “First Lawsiti’). The First Lawsuit
was brought against two defendants, the alleged'ftsgrator” identified inhe present lawsuit and
“John Doe.” During the course of the First LansDr. Polomsky was deposed by Plaintiffs. The
facts alleged and claims brought in the First Lawsuit were essentially the same facts and claims
brought in the present litigation. In fact, nearly half of the one hundred and three paragraphs
contained in the present Complaint are either idahto the allegations made in the First Lawsuit

or are substantially the same, except that theenat the party has been changed from “John Doe”



or “co-conspirator” to Dr. Polomsky. Moreovenery “new” allegation in the present Complaint

has been identified as a “fact” which was uncovered during the course of discovery in the prior
litigation, with specific citations to evidence compll@uring discovery in the First Lawsuit. The
entire First Lawsuit, including all claims agait\dohn Doe,” was dismissed with prejudice on May

5, 2016. Dr. Polomsky incurred costs;luding but not limited to attorney’s fees, as a result of the
First Lawsuit.

Il. Procedural History

Based on these factual allegations, Dr. Polomsky asserts counterclaims for breach of
contract, breach of fiduciary duty, abuse of pss¢enalicious prosecution, fraud, violation of the
Colorado Consumer Protection Act, negligent misrepresentation, and promissory estoppel.
Countercls., ECF No. 30. Plaintiff seeks recoveryactual and incidental damages, costs, and
attorney’s feesld. at 25-26.

Plaintiffs filed the present motion arguing that Counterclaims 1, 2, 5, 7, and 8 should be
dismissed pursuant to Rule 12(b)(6) becauseaheiparred by the applicable statutes of limitation,
and Counterclaims 2, 3, 4, and 6 contain only concjusitegations and, thus, fail to state plausible
claims for relief. Dr. Polomskyozinters that Plaintiffs referencestimcorrect Colorado statutes for
their limitations provisions and argues his coul@ms are timely under Colorado’s “revival”
statute. In addition, Dr. Polomsky contends mlfis impermissibly apply a heightened pleading
standard to argue he fails to state plausiblendaiPlaintiffs reply that Dr. Polomsky’s “attempt to
apply the revival statute . . . stretches tlause far beyond its permissible bounds.” Further,
Plaintiffs argue Dr. Polomsky'’s allegations sugpa Counterclaims 2, 3, 4, and 6 are “threadbare”

and “conclusory,” and fail to meet tihgbal/Twomblystandard.



LEGAL STANDARDS

“To survive a motion to dismiss, a complaintshcontain sufficient factual matter, accepted
as true, to ‘state a claim to relief that is plausible on its fadgbal, 556 U.S. at 678 (quotirigell
Atlantic Corp. v. Twomb|y550 U.S. 544, 570 (2007)). Plausilyjitn the context of a motion to
dismiss, means that the plaintiff pled facts wrattbw “the court to draw the reasonable inference
that the defendant is liable for the misconduct allegktl. Twomblyrequires a two prong analysis.
First, a court must identify “the allegationstie complaint that are not entitled to the assumption
of truth,” that is, those allegations whichealegal conclusions, bare assertions, or merely
conclusory.ld. at 679-80. Second, the Court must consider the factual allegations “to determine
if they plausibly suggest an entitlement to reliefd’ at 681. If the allegations state a plausible
claim for relief, such claim survives the motion to dismisk.at 680.

Plausibility refers “to the scope of the allegas in a complaint: if they are so general that
they encompass a wide swath of conduct, muchimfiocent, then the plaintiffs ‘have not nudged
their claims across the line from conceivable to plausibkhdlik v. United Air Lines671 F.3d
1188, 1191 (10th Cir. 2012) (quotiRpbbins v. Okla519 F.3d 1242, 1247 (10th Cir. 2008)). “The
nature and specificity of the allegations required to state a plauddm will vary based on
context.” Kan. Penn Gaming, LLC v. Collin656 F.3d 1210, 1215 (10th Cir. 2011). Thus, while
Rule 12(b)(6) standard does not require that afitaestablish a prima facie case in a complaint,
the elements of each alleged cause of action mayddgiermine whether the plaintiff has set forth
a plausible claimKhalik, 671 F.3d at 1191.

The adequacy of pleadings is governed bgefal Civil Procedure Rule 8(a)(2), which

requires that a complaint contain “a short and @tatement of the claim showing that the pleader



is entitled to relief.” Fed. R. Civ. P. 8(a)(2). Thige “requires more than labels and conclusions,
and a formulaic recitation of the elements ohase of action will not dé-actual allegations must
be enough to raise a right to relief above the speculative leibimbly 550 U.S. at 555 (internal
citations omitted). Determining whether the gfldons in a complaint are “plausible” is a
“context-specific task that requires the reviewowurt to draw on its judicial experience and
common sense.Igbal, 556 U.S. at 679. If the “well plead&tts do not permit the court to infer
more than the mere possibility of misconduct,” the complaint should be dismissed for failing to
“show] ] that the pleader is entitled to relief” as required by Rule 8(al2).
ANALYSIS

The Plaintiffs raise essentially two challenges to Dr. Polomsky’s counterclaims: they are
time-barred and/or they fail to state a claim. The Court will address each challenge in turn.
l. Statute of Limitations

Plaintiffs contend at the asgt that Colo. Rev. Stat.18-80-109, commonly referenced as
the “revival statute,” does not apply to “save” Dr. Polomsky’s otherwise untimely counterclaims 1,
2,5,7,and 8. The doctor counters that theistatoes apply; in sioing, Dr. Polomsky does not
appear to assert that his counterclaims arewibe timely. Thus, the qggon before this Court
is whether Section 13-80-109 applies to render counterclaims 1, 2, 5, 7, and 8 timely.

The “revival” statute provides in full:

Except for causes of action arising out @& ttansaction or occurrence which is the

subject matter of the opposing party’s claihg limitation provisions of this article

shall apply to the case of any debt, caatyobligation, injury, or liability alleged by

a defending party as a counterclaim or $efocounterclaim or setoff arising out of

the transaction or occurrence which is the subject matter of the opposing party’s

claim shall be commenced within one yadter service of the complaint by the
opposing party and not thereafter.



Colo. Rev. Stat. § 13-80-109. Tsimtute’s language—requiring that the counterclaim “aris[e] out
of the transaction or occurrence which is the subject matter of the opposing party’s claim”—tracks
Colorado’s “compulsory counterclaim” rule (Colo. R. Civ. P. 13(a)) and, thus, revival turns on
whether the counterclaim was a compulsory dPkains Metro. Dist. v. Ken-Caryl Ranch Metro.
Dist., 250 P.3d 697, 702 (Colo. App. 2010) (citiBigyland Metro. Dist. v. Mountain West Enter.,
LLC, 184 P.3d 106, 123-24 (Colo. App. 2007)).

A counterclaim is compulsory if it is “logitlg related” to the subject matter of the

opposing party’s claimVisual Factor, Inc. v. Sinclairl66 Colo. 22, 26, 441 P.2d

643, 645 (1968)Dinosaur Park Investments, L.L.C. v. Tell®2 P.3d 513, 517

(Colo. App. 2008). Logical relationship “idoaoad, flexible, and practical standard,

which prevents the filing of a multiplicityf actions and encourages the resolution

of all disputes arising out of a coromfactual matrix in a single lawsuiillen [v.

Martin], 203 P.3d [546, 556 (Colo. App. 2008)] (internal quotations omitted). A

counterclaim may be compulsory where thetfial and legal issues in both it and the

complaint are “offshoots” of the same controve&iyland 184 P.3d at 124.
Id. “Under the plain languagef the revival statute, the period to bring a stale counterclaim runs
from the date of service of the first complaint tbattains the claims giving rise to the compulsory
counterclaims."Makeen v. Hailey381 P.3d 337, 342 (Colo. App. 20182¢ also Full Draw Prods.
v. Easton Sports, Ina85 F. Supp. 2d 1001, 1009 (D. Colo. 20006¢ @tatute “clearly specifies that
the amount of time a defendant has to file a [jgoisory] counterclaim is measured with reference
to the plaintiff's complaint, giving the defendamte year, but no more, to file the counterclaim.”).

In this case, the Court previously set forthfibllowing statement of factual allegations from
the operative pleading in this case:

Plaintiff Beyer and Defendant are meali doctors practicing ophthalmology and

performing corrective vision surgeries. Am. Compl. {1 1-2, 5. Beyer operates his

ophthalmology practice through PlaintBeyer Laser Center, LLC (“BLC")d. at

1 2. Defendant worked for BLC agatlow from July 2012 through December 2012.

Id. at  7; Ex. A to Am. Compl. 7, ECF No. 18. In November 2012, a former
employee of BLC asked Defendant to &léalse complaint with the CMB [Colorado
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Medical Board]. Am. Compl.  12. Defendamd the former employee then agreed

to falsely allege in CMB awoplaints that Beyer had been switching patients’ laser
vision correction treatment cards without the patients’ knowledge or permission.

at 1112, 17, 99. Before filing the complaibefendant did not review patient files,
consult professional literature, or perform any other investigation to substantiate the
allegations he madéd. at 1 27-31.

Defendant and the former BLC employee egdanto the conspiracy and filed their
complaints with the intent to injure Paiffs’ reputations and unfairly compete with
Plaintiffs.1d. at 11 98—99. Additionally, Defendant filed the complaint, because he
feared that he could have professiomal Eegal exposure if he knew about unethical
conduct, but failed to notify the CMEd. at 1 34-35.

The CMB initiated an investigation inBeyer’s conduct and temporarily suspended

Beyer’s license in March 201El. at { 50. After the CMB held a hearing on Beyer’s

conduct, it concluded that the actions wettgcal, and it reinstated Beyer’s license.

Id. at 9 51. As a result of Defendant's CMB complaint and the conspiracy to harm

Beyer’s reputation, current and prospecpaéents, surgeons, and service providers

canceled their contracts with Plaintiffd. at 1 88—90. This has harmed Plaintiffs’

reputations and caused Plaintiffs to suffer a loss of inctimat {1 64—67.
Order, ECF No. 29 at 2-3. Plaintiffs contend ttounterclaims for breach of contract, breach of
fiduciary duty, fraud, negligent misrepresentation, and promissory estoppel are time-barred and
cannot be revived because they are not logigaligted to the subject matter of the Plaintiffs’

claims.

A. Counterclaim One

For his breach of contract claim, Dr. Polomsky alleges:

50. In 2011 Plaintiffs and Dr. Polomsky entered into a contract regarding the
ophthalmology fellowship at BLC.

51. Dr. Polomsky performed all of his obligations under that contract until
Plaintiffs’ actions caused Dr. Polomsky’s justifiable non-performance.

52. Plaintiffs breached the contract nygluding but not limited to, failing to
train Dr. Polomsky on the majority tfie specialty procedures promised to
be covered in the fellowship as paftthe inducement to get Dr. Polomsky
to accept Plaintiffs’ original offer.

10



Am. Compl., ECF No. 4. Dr. Polomsky argues thiat“knowledge and intent at the time of the
November 2012 filing of the DORA complaint,” which Plaintiffs concede are the only evidence
necessary to prove their claims for defamatioriaioais prosecution, intentional interference, and
civil conspiracy based on the “single, undisputed factual predicate that Dr. Polomsky filed a
statutorily mandated report with the Colorado MatliBoard,” gives rise to his counterclaims.
Resp. 4-5. The doctor asserts, “the same factdwgaice rise to the filing of Dr. Polomsky’s report
are the facts that give rise to Dr. Poldyis counterclaims—namely that after Dr. Beyer
intentionally induced Dr. Polomsky into accepting a fellowship with BLC through false
representations regarding the nature of that felhaqpyss part of his traing during that fellowship
Dr. Polomsky became aware that Dr. Beyer was engaging in unethical practices which required
reporting under the Colorado Medical Practice Add’ at 5.

The Court disagrees that the breach of contract counterclaim is “logically related” to
Plaintiffs’ claims concerning Dr. Polomsky’s reptw the CMB. Although the applicable standard
is “broad” and “flexible,” any application hereowid contravene the requirement that the “disputes
aris[e] out of a common factual matrixSee Allen203 P.3d at 556. Here, while the allegations,
taken as true, demonstrate Dr. Polomsky learned of the information underlying his CMB report
during his fellowship with Plaintiffs, such fadbes not automatically render “compulsory” any
grievance Dr. Polomsky may have arising from his employment at BLC.

Specifically, for Counterclaim One, Dr. Polomskleges Plaintiffs breached a contract by
failing to train him “on the majority of the specialty procedures promised to be covered in the
fellowship.” On its face, such allegation has nothing to do with Dr. Polomsky’s CMB report that

Dr. Beyer “had been switching patients’ laseraistorrection treatment cards without the patients’
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knowledge or permission” (Am. Compl. at 11 12, 17, 99), and Dr. Polomsky fails to make any
argument showing a connection or relationship betwthe two. Furthermore, there is no argument
nor indication that the CMB report contained anynplaint(s) by Dr. Polomsky that his fellowship
was not what the Plaintiffs had promised or tatPolomsky was motivated to file the CMB report
because he was dissatisfied with his fellowship experience.

Therefore, the Court finds Counterclaim One—eagr by all parties to be “stale” as of the
time it was allege—is not “compulsory” and, thus, it is not saved by Colorado’s revival statute.
The Court will dismiss Counterclaim One as time barred.

B. Counterclaim Two

For his second counterclaim, Dr. Polomsky alleges:

%In fact, Dr. Polomsky describes his state of mind at that time as follows:

32.  After realizing Plaintiffs’ misrepresentatiohthe nature and scope of the fellowship and
the ethical concerns regarding Dr. Beyer’'s medical practices, all Dr. Polomsky wanted to
do was to terminate his relationship with BLC and get as far away as possible from the
terrible experience his fellowship had become.

33. However, Dr. Polomsky believed that his obligation as a doctor under the Colorado
Medical Practice Act was to report the conduct to the Medical Board.

34. Moreover, Dr. Polomsky believed that the only way to ensure he was not held personally
responsible if there were ever any legal repercussions from Dr. Beyer’s decision to
switch procedure cards was to report this conduct to the Colorado Medical Board and let
the Board determine whether Dr. Beyer’s conduct violated the Medical Practice Act.

Countercls. 1 32.

*Without further argument or briefing, the Court assumes Dr. Polomsky’s breach of
contract counterclaim would be governed by Cadio’s “general limitation of actions” statute,
Colo. Rev. Stat. § 13-80-101(1)(a), which stdked “all contract actions, including personal
contracts” “shall be commenced within three years after the cause of action accrues.” There is
no argument nor indication that the counterclaim falls under the exception to this general rule, as
specified in Colo. Rev. Stat. § 13-80-103.5.
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55.  After Plaintiffs hired Dr. Polomskgs a fellow they had a fiduciary duty
toward Dr. Polomsky, as he justifiably placed trust in Plaintiffs that they
would provide him the training ancerience promised to him and would
not act to his detriment.

56.  Plaintiffs breached this fiduciary duty and abused this trust by acting in their
own self-interest to the direct detriment of Dr. Polomsky.

Countercls., ECF No. 30. For the same reasdriersle above, the Court finds Counterclaim Two,
concerning Plaintiffs’ alleged failure to traindito provide Dr. Polomsky the fellowship experience
he was “promised,” is not logically related to Dr. Polomsky’s report that Dr. Beyer allegedly
engaged in a medically unethical practice conogrhis patients. The Court will grant Plaintiffs’
motion to dismiss Counterclaim Two as barred by the statute of limitations.

C. Counterclaim Five

For his fifth counterclaim, Dr. Polomsky alleges:

74. Plaintiffs made a false representation regarding the nature and scope of the
fellowship opportunity being offered at BLC.

75.  The nature and scope of the fellowship was material to the parties’ entire
relationship.

76. Plaintiffs made this misrepresentation knowing it was false.
77. Plaintiffs misrepresented the natarel scope of the fellowship opportunity
at BLC with the intent that Dr. Polomsky would rely on that

misrepresentation.

78. Dr. Polomsky relied on Plaintiffs’ misrepresentation and accepted the
fellowship position.

79.  Dr. Polomsky’s reliance was justified.
80. Dr. Polomsky was actually damaged in an amount to be proven at trial by
Plaintiffs’ fraudulent misrepresentatioggarding the nature and scope of the

fellowship.

Countercls., ECF No. 30. Again, the Court finds¢hieno logical relationship between any alleged

13



false representation concerning Dr. Polomsky'’s fellopvsvith the Plaintiffs and his report to the
CMB regarding Dr. Beyer’'s purported unethicaldioal practices concerning his patients. The
Court will dismiss Counterclaim Five alleging “fraddbainst the Plaintiffs as barred by the statute

of limitations.

D. Counterclaim Seven

For his seventh counterclaim, Dr. Polomsky alleges:

87. Plaintiffs negligently gave Dr. Polomsky false information concerning the
nature and the scope of the fellowship being offered by BLC.

88. Dr. Polomsky reasonably relied on that false information.
Countercls., ECF No. 30. For the same reas@e@&®rth in Section C above, the Court finds no
logical relationship between this counterclaimd ghe Plaintiffs’ claintoncerning Dr. Polomsky’s
CMB report. The Court will dismiss Counterclaim Seven as time-barred.

E. Counterclaim Eight

For his eighth counterclaim, Dr. Polomsky alleges:

91. Plaintiffs made several promises to Dr. Polomsky regarding the nature and
the scope of the fellowship being offered by BLC.

92. Plaintiffs should reasonably have egfed that these promises would induce
Dr. Polomsky to accept Plaintiffs’ offew receive training and perform work

for BLC.

93. Plaintiffs should reasonably have egfed that these promises would induce
Dr. Polomsky to forebear from acdeyy alternative fellowship opportunities
and/or offers of employment.

94. Dr. Polomsky in fact reasonably relied on the promises Plaintiffs made

*This counterclaim and the other countermigialleging torts are governed by Colo. Rev.
Stat. 8 13-80-102(1)(a), which provides that “tort actions” “must be commenced within two

years after the cause of action accrues.”
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regarding the scope and nature of the fellowship at BLC by accepting that
fellowship.

95. Dr. Polomsky is entitled to the valaéthose promises made by Plaintiffs
and/or Dr. Polomsky’s economic, incidental, and consequential damages
arising from Plaintiffs’ breach of those promises.
Countercls., ECF No. 30. Againjsltounterclaim involves Dr. Polomsky’s concern that he did not
receive what he was promised for his “fellowshig@mployment) with the Plaintiffs. However, the
Court finds the counterclaim is not compulsorygsithe factual and legalsues in both it and the
operative complaint are not “offshoots” of the same controv8esy Skyland.84 P.3d at 124. The
Court will dismiss Counterclaim Eight as barred by the statute of limitations.
Il. Failure to State Plausible Claims
Plaintiffs contend that Dr. Polomsky fails to state plausible counts for the remaining
counterclaims 3, 4, and 6. The parties start #mgiuments with Counterclaim Six and proceed in

reverse order, so the Court will do the same.

A. Counterclaim Six

For his sixth counterclaim, Dr. Polomsky alleges a violation of the Colorado Consumer

Protection Act (“CCPA”) as follows:

82.  Plaintiffs engaged in an unfair adéelceptive trade practice under C.R.S. 8§
6-1-105(1)(b), (e), (9), (i), (), (D(n), and/or (u) when they knowingly made
false representations to patients regarding the procedures and/or procedure
cards Dr. Beyer was offering, using and/or intended to use on patients.

83.  This practice occurred in the course of Plaintiffs’ business, vocation, or
occupation.

84. Plaintiffs’ unfair and deceptive trade practices significantly impact the public
as actual or potential consumers of medical care.

85. Dr. Polomsky suffered direct economic harm and damages to his career and
professional prospects in an amount t@h®ven at trial as a result of these

15



practices.
Countercls., ECF No. 30. Plaifis contend these are no more than “threadbare recitals and
conclusory allegations” that are insufficient to survive a motion to dismiss. Dr. Polomsky counters
that his allegations, considered together akdrtas true, suffice to state plausible CCPA claims
against the Plaintiffs.
The CCPA was enacted to provide prompt, economical, and readily available
remedies against consumer fraud. Tloigrchas taken [a]n expansive approach ...
in interpreting the CCPA by reading and considering the CCPA in its entirety and
interpreting the meaning of any one section by considering the overall legislative
purpose. Previously, we have stateditndetermining whether conduct falls within
the purview of the CCPA, it should ordiitgibe assumed that the CCPA applies to
the conduct. That assumption is appropriate because of the strong and sweeping
remedial purposes of the CCPA.
Crowe v. Tull 126 P.3d 196, 202 (Colo. 2006) (en banitations and quotation marks omitted).
To prove a private claim for relief under the CCPA, a plaintiff must show:
(1) that the defendant engaged in an unfair or deceptive trade practice; (2) that the
challenged practice occurred in the course of defendant’s business, vocation, or
occupation; (3) that it significantly impacts the public as actual or potential
consumers of the defendant’'s goods, seryioegproperty; (4) that the plaintiff
suffered injury in fact to a legally pexdted interest; and (5) that the challenged
practice caused the plaintiff's injury.
Id. at 201 (quotindrhino Linings USA, Inc. v. Rocky Mountain Rhino Lining,, |62.P.3d 142,
146-47 (Colo. 2003)). “[A] doctor [can] be subjectliability under the CCPA under the right
conditions.” Id. at 203 (citingMartinez v. Lewis969 P.2d 213 (Colo. 1998)). Plaintiffs challenge
Dr. Polomsky'’s allegations supporting elements (3), (4), and (5).
Regarding the third element, the Colorado 8o Court has found at least three factors to

consider in determining whether a challenged practice impacts the public under the CCPA: (1) the

number of consumers directly affected by thdlehged practice, (2) the relative sophistication and

16



bargaining power of the consumers affected leydiallenged practice, and (3) evidence that the

challenged practice has previously impactedther consumers or has the significant potential to

do so in the future.ld. at 208. “The CCPA cannot be used to remedy a purely private wrizhg.”
Here, the challenged practice is alleged as, BRyer was switching procedure cards, using

PTK cards to perform PRK ptedures.” Countercls. | 1€e alsd] 34 (“the only way to ensure

he was not held personally responsible if thereeveeer any legal repercussions from Dr. Beyer’s

decision to switch procedure cards was to report this conduct to the Colorado Medical Board”).

Notably, Dr. Polomsky’s argument centers on only the first two factors to consider. First, he

contends that “[e]Jven the most sophisticated consumer of medicine relies upon the licensed

physicians providing their medical care for truthful and complete information concerning the

medical care he will be receivingResp. 9. Second, Dr. Polomskygues that Plaintiffs concede

their practice has a “national reach” and involssibstantial volume of work, which demonstrates

a “significant” number of consumers who coulddiectly affected by the challenged practite.

at 10. Moreover, regarding the third factor and whether the challenged practice has previously

impacted “other” consumers or has the “significgrdtential to do so in the future, the Court notes

Dr. Polomsky’s allegations that he “saw the noatifile of a patient in the military who had

received treatment using a PTK card withowt kmowledge or consentptentially putting that

patient’s military career in jeopardy” (Counterd®6), and he saw “@mail written by Dr. Beyer

in which Dr. Beyer discussed his intent to atige one procedure but use less costly procedure

cards intended for a therapeutic result wpessible, in order to save moneid.( 25). The Court

finds Dr. Polomsky'’s allegations figient to state a plausible claim that the challenged practice

“significantly impacts the public as actual or potential consumers of the defendant’s goods, services,
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or property.”

Regarding the fourth and fifth elementsaiRtiffs argue that Dr. Polomsky’s single
allegation that he “suffered direct economic harm and damages to his career and professional
prospects” is insufficient to satisfy the injuagd causation requirements. However, Dr. Polomsky
also alleges:

32.  Atfter realizing Plaintiffs’ misrepreseaatton of the nature and scope of the

fellowship and the ethical concerngaeding Dr. Beyer’'s medical practices,
all Dr. Polomsky wanted to do was to terminate his relationship with BLC

and get as far away as possible from the terrible experience his fellowship
had become.

*k%k

38. Dr. Polomsky was forced to conduct a cross-country job search in order to
seek alternative employment and was required to give up on his intended
career as a specialist in corneal surgery.

39. Dr. Polomsky suffered a periodwfemployment and/or underemployment
as a direct result of Plaintiffs’ actions.

Countercls., ECF No. 30. The Courtfinds theseatiens are sufficient sea plausible claim that
the challenged practice caused Dr. PRwky's “period of unemployment and/or
underemployment?”

Accordingly, the Court will deny Plaintiffs’ motion to dismiss Counterclaim Six.

B. Counterclaim Four

For his fourth counterclaim, Dr. Polomsky alleges:

®The parties do not argue and, thus, the Court does not address whether a CCPA
“plaintiff” must be a consumer impacted by the challenged practice. Nevertheless, because the
case law differentiates between a “consumer” and a “plaintiff’ in the elements required to
demonstrate a CCPA clairade Crowel126 P.3d at 201), the Court will assume for purposes of
this analysis that a CCPA plaintiff need not be a consumer.
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68. In the First Lawsuit, Plaintiffs knomgly filed a baseless lawsuit concerning
the same facts and circumstances outlined by Plaintiffs in their Complaint in
the present litigation. The First Lawsuit was brought against two alleged
“coconspirators,” including “John Ddayho Dr. Beyer knew or should have
known was Dr. Polomsky.

69. The First Lawsuit was dismiskevith prejudice on May 5, 2016, thus,
resolving in favor of Defendant.

70. Dr. Beyer’s statements concerning Def@nt during the course of the First
Lawsuit proceedings were made in bad faith and without probable cause.

71. Dr. Beyer’s statements concerningfé®lant during the course of these
proceedings were motivated by malice toward Defendant and the alleged
“coconspirator.”

72.  Asaresultof Dr. Beyer’'s condubgfendant suffered damages in an amount
to be proven at trial.

Countercls., ECF No. 30. The elements of a rml& prosecution claim are: “(1) the defendant

contributed to bringing a prior aot against the plaintiff; (2) the prior action ended in favor of the

plaintiff; (3) no probable causg}) malice; and (5) damagesThompson v. Md. Cas. C&4 P.3d

496, 503 (Colo. 2004) (en banc) (ogiCJI-Civ. 4th 17:1 (1999)3ee also Hewitt v. Ric&19 P.3d

541, 544 (Colo. App. 2004ff'd, 154 P.3d 408 (Colo. 2007). Thus, here, Dr. Polomsky must

plausibly allege (1) the Plaintiffs contributedatinging a civil or criminal proceeding against him;

(2) the proceeding was resolved in favor of Boslomsky; (3) there was no probable cause for the

proceeding; (4) the Plaintiffs acted with malice; and (5) Dr. Polomsky incurred darBages.
Plaintiffs contend Dr. Polomsky has failed to allege the first, second, third, and fifth elements

of the claim. The Court condes that it need not engage in an analysis of each and every

challenge, because it finds that Dr. Polomsky faillege the First Lawsuit “ended in [his] favor.”
First, Dr. Polomsky does not refute that theeu@ may consider a copy of the state court’s

order from the First Lawsuit filed in Boulder County, Colorado, which is attached to the present
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motion/ This state court order “approves” an attistipulation and makes it “an order of the
court.” Order, ECF No. 33-1. Ehattached “Stipulation for Dismissal With Prejudice” was filed

by the Plaintiffs (also named in this lawsuitdathe Defendant Richard M. Stewart, M.D. stating

that, as a result of a mediationwhich the parties engaged, the parties “agreed to resolve their
disputes and enter into a Confidential Settlement and Global Release Agreement, which has been
signed and executed by all of the Partielsl”at 2. As the state court order is a matter of public
record, this Court may take judicial notice of its contefial, 453 F.3d at 1264 n.24.

Second, the Colorado Supreme Court made clebfeinitt, that “a settlement does not
constitute favorable termination for purposes ohalicious prosecution claim.” 154 P.3d at 415.
The Supreme Court addressed and rejectecoaiment, much like that proffered by Dr. Polomsky
here, that “whether a settlement amounted to a faletatmination is a question of fact for the jury
to decide,” saying “It is well established that faadole termination is a question of law for the court
to decide and that a settlement is not a favorable terminatidrat 415-16. The court reasoned,
“Relaxing the standard of favorable terminatimn allowing the jury to consider the facts and

circumstances underlying the parties’ decisioadtile a case would lower the burden of proof in

"Facts subject to judicial notice may be considered in a Rule 12(b)(6) motion without
converting the motion to dismiss into a motion for summary judgmeanhiz. Hogan 453 F.3d
1244, 1264 n.24 (10th Cir. 2006).

This allows the court to “take judicial notice of its own files and records, as well
as facts which are a matter of public recokteh Woudenberg ex rel. Foor v.
Gibson 211 F.3d 560, 568 (10th Cir. 200@progated on other grounds by
McGregor v. Gibson248 F.3d 946, 955 (10th Cir. 2001). However, “[t]he
documents may only be considered to show their contents, not to prove the truth
of matters asserted therei®%ford Asset Mgmt., Ltd. v. Jahariz97 F.3d 1182,
1188 (11th Cir. 2002).
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a malicious prosecution case and deter the settlement of cé$est416.

Therefore, because it is undisputed that the Eawsuit ended in a settlement of the claims,

the Court finds Dr. Polomsky fails to plausibliege a malicious prosecution claim, and the Court

will dismiss Counterclaim Four.

C.

Counterclaim Three

For his third counterclaim, Dr. Polomsky alleges:

59.

60.

61.

62.

63.

64.

65.

66.

In the First Lawsuit, Plaintiffsléd a lawsuit against “John Doe,” who they
alleged was the coconspirator in a plot to file meritless ethics complaints
against Dr. Beyer with the Colorado Department of Regulatory Agencies.

Upon information and belief, this lawsuit was filed for an ulterior purpose,
namely to harm the reputation of coremore of Dr. Beyer's competitors in
the Colorado ophthalmology community and harass individuals against
whom Dr. Beyer had a personal vendetta.

Dr. Beyer willfully and in bad faith used the litigation process in an improper
manner.

Specifically, but not by way of limiti@n, Dr. Beyer willfully and wantonly
used the First Lawsuit in order to escalate his dispute with his alleged
competitor.

Dr. Polomsky, the “John Doe” in the First Lawsuit, was simply a tool used
by Dr. Beyer to accomplish this purpose, as he is not, and has never been, a
competitor of Dr. Beyer’s in Colorado.

Such purposes were not proper in the regular conduct of such proceedings.

As aresult of Dr. Beyer’'s condubigfendant suffered damages in an amount
to be proven at trial.

The damages suffered by Dr. Poleyneere attended by circumstances of
fraud, malice, or willful and wanton conduct.

Countercls., ECF No. 30. “A valid abuse of prexelaim must allege: (1) an ulterior purpose for

the use of a judicial proceedin@) willful action in the use of that process which is not proper in
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the regular course of the proceedings, use of a legal proceeding in an improper manner; and (3)
resulting damage.’Active Release Techs., LLC v. Xtomic, |L+-€P.3d ---, 2017 WL 526124, at

*1 (Colo. App. Feb. 9, 2017) (citations omitted). “Téssential element of an abuse of process
claim is the use of a legal proceeding in aprioper manner; therefore, an improper use of the
process must be establishetd” at *2 (quotingSterenbuch v. Gos266 P.3d 428, 439 (Colo. App.
2011)). In other words, “the abuse of processpmvides a remedy in situations where litigation
is properly initiated, but is misused through an irregular, generally coercivéntZ v. Accident

& Injury Med. Specialists, P84 P.3d 62, 66 (Colo. App. 201y modified on denial of reh'g
(Feb. 24, 2011)affd, 279 P.3d 658 (Colo. 2012).

Plaintiffs contend Dr. Polomsky fails to allegefficient facts to support the first and third
elements of his third counterclainfor the first element, “an ulier purpose is one that the legal
proceeding was not designed to accomplidimtz, 284 P.3d at 66. “[T]helis no liability for abuse
of process if the defendant’s ulterior purposes wanply incidental to the proceeding’s proper
purpose.”’ld. Plaintiffs argue Dr. Polomsky’s allegjéulterior purpose”—*“to harm the reputation
of one or more of Dr. Beyer's competitansthe Colorado ophthalmology community and harass
individuals against whom Dr. Beyer had a personal vendetta”—is simply threadbare as Dr.
Polomsky fails to allege any facts supporting alidgation. Dr. Polomsky counters that his factual
allegations support the required “ulterior purpose” element and the Court agrees.

Dr. Polomsky alleges that the allegations raised in the First Lawsuit against Dr. Stewart and

“John Doe” are practically identical to those raised in this case, except that John Doe has been

8The Court notes the apparent inconsistency in the chronological publication of these
opinions; however, the citations are correct according to www.next.westlaw.com.
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identified as Dr. Polomsky. Countercls. 1 44—435. Polomsky also alleges that in the First
Lawsuit the Plaintiffs alleged “John Doe’ . . . wthg coconspirator in a plot to file meritless ethics
complaints against Dr. Beyer with the Colorado Department of Regulatory Agendi€s59. The
doctor further alleges Dr. Beyer admitted to him he had switched the cards saying, “Dr. Beyer
himself mentioned using PTK cards for refractive outcomes to Dr. Polombkyf’20. Finally,
Dr. Polomsky alleges “Plaintiffs knew ohauld have known that ahn Doe,” the alleged
‘co-conspirator’ in the First Lawsuit, was Dr. Polomskyd. (1 43); “Dr. Beyer willfully and
wantonly used the First Lawsuit in order to eatahis dispute with his alleged competitad:.
62); and Dr. Polomsky “was simply a tool usedlyy Beyer to accomplish this purpose, as he is
not, and has never been, a competdb Dr. Beyer'sin Colorado” {d. { 63). Taking these
allegations as true, the Court finds a reasonauaiimder could conclude &t Plaintiffs knew the
allegations in the CMB report were true, but proceeded with the First Lawsuit and intentionally
named Dr. Polomsky as “John Doe” knowing Drldaasky was not a competitor, but they sought
to bring a conspiracy claim against Dr. Stewartescalate” the dispute. As such, the Court
concludes Dr. Polomsky has sufficiently pled thistfand second elements of an abuse of process
claim.

Regarding the third element, Plaintiffs contend that Dr. Polomsky was never a party in the
First Lawsuit and, thus, “it is unclear how he could have been damaged by the First Lawsuit.” Mot.
19-20° Dr. Polomsky counters that he alleges he “incurred costs, including but not limited to

attorney’s fees, as a result of the First LawsuCountercls. § 48. Court costs, reasonable

°In their reply brief, Plaintiffs “rest[ed] on the arguments set forth in their Motion”
concerning the malicious prosecution and alafsgprocess counterclaims. Reply 12-13.
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attorney’s fees, and other reasonable expensebenagovered as damages for an abuse of process
claim. See Palmer v. Dia214 P.3d 546, 556 (Colo. App. 2009) (finding trial court's award of
attorney’s fees and costs duptiva of those considered by tlpary for the abuse of process
counterclaim).

The Court finds Dr. Polomsky’s allegations, takerirue at this stage of the litigation, assert
a plausible claim for abuse of process againsPthmtiffs. Thus, the Court will deny Plaintiffs’
motion to dismiss Counterclaim Three.

CONCLUSION

In sum, the Court finds that Dr. Polomsky fdike state plausible counterclaims for breach
of contract (Counterclaim One), breach of fiduciary duty (Counterclaim Two), malicious prosecution
(Counterclaim Four), fraud (Counterclaim Five)gigent misrepresentation (Counterclaim Seven),
and promissory estoppel (Counterclaim Eight). However, the Court concludes Dr. Polomsky’s
allegations are sufficient, taken as true at thilyesage, to state plausible counterclaims for abuse
of process (Counterclaim Three) and a violatof the CCPA (Counterclaim Six). Accordingly,
based upon the foregoing reasons, the Cguamts in part and denies in partthe Plaintiffs’

Motion to Dismiss Counterclaims [filed April 6, 2017; ECF NoJ.33

SO ORDERED at Denver, Colorado this 30th day of May, 2017.

BY THE COURT:
W ¢ ’Hﬁ

Michael E. Hegarty
United States Magistrate Judge
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