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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 16-cv-03103-WJM-MEH
GEOFFRY DAVID FEY,
Plaintiff,
V.
MONIQUE D. B'’NAI WASHINGTON,
RICH ORMAN,
GEORGE BRAUCHLER, and
18TH JUDICIAL DISTRICT, COLORADO

Defendants.

RECOMMENDATION OF UNITED STATES MAGISTRATE JUDGE

Michael E. Hegarty, United States Magistrate Judge

Before the Court is Defendants’ Motionasmiss [filed February 14, 2017; ECF No0J].20

The Motion is fully briefed, and the Court findsabargument will not assist in its adjudication.
Defendants’ Motion argues that the Court shousdnils this case, because Defendants are entitled

to either sovereign, absolute, or qualified immunifyor the reasons thiatlow, the Court agrees

! Be advised that all partiesahhave fourteen (14) daystef service hereof to serve and
file any written objections in order to obtain recidesation by the District Judge to whom this case
is assigned. Fed. R. Civ. P. 72(b). The pélityg objections must specifically identify those
findings or recommendations to which the objectiaresbeing made. Thaistrict Court need not
consider frivolous, conclusive or general objectioparty’s failure to file such written objections
to proposed findings and recommendations contidmthis report may bar the party frordenovo
determination by the District Judgetbe proposed findings and recommendatiddeited States
v. Raddatz447 U.S. 667, 676—83 (1980); 28 U.S.C. § 636(b)(1). Additionally, the failure to file
written objections to the proposed findings and nem@ndations within fourteen (14) days after
being served with a copy may bar the aggrievetygeom appealing the factual findings of the
Magistrate Judge that are accepted or adopted by the District Gtvarhas v. Ard74 U.S. 140,
155 (1985)Moore v. United State950 F.2d 656, 659 (10th Cir. 199Njehaus v. Kan. Bar Ass'n
793 F.2d 1159, 1164 (10th Cir. 1986).
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with Defendants. Accordingly, the Court respeaity recommends that the District Court grant
Defendants’ Motion to Dismiss.

BACKGROUND

Plaintiff initiated this lawsuit on December 16, 201%eeCompl., ECF No 1. Plaintiff's
claims arise from Plaintiff's interactions withe District Attorney’s (“D.A.”) Office for the
Eighteenth Judicial District arah affidavit Defendant Monique Rai Washington filed in a prior
civil case. SeeAm. Compl. T 1, ECF No. 10. On February 14, 2017, Defendants responded to
Plaintiffs Amended Complaint by filing the present MotiddeeDefs.” Mot. to Dismiss, ECF No.

20.
l. Facts

The following are factual allegations (as opposed to legal conclusions, bare assertions, or
merely conclusory allegations) made by PlaintifiilnAmended Complaint, which are taken as true
for analysis under Fed. R. Civ. P. 12(b)(1) pursuahidib v. United States46 F.3d 1000, 1002
(10th Cir. 1995) and under Fed. R. Civ. P. 12(b)(6) pursuakdtioroft v. Igbal556 U.S. 662, 678
(2009).

From 2013 through 2015, Plaintiff was a crimidafendant in five separate misdemeanor
cases. Am. Compl. § 1. Each of these cassgrosecuted by Washington—a Deputy D.A. for the
Eighteenth Judicial Districtld. In January 2015, while some of the criminal cases were still
pending, Plaintiff's ex-wife filed a civil conf@int against Plaintiff alleging defamatiénd. at 1

5, 12;Runyan v. FeyNo. 15-cv-00009-RBJ-CBS. In suppofthe ex-wife’s motion for summary

20n May 3, 2016, the parties reached a settlement agreement as to all claims in this case.
Runyan No. 15-cv-00009-RBJ-CBS, ECF No. 132.
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judgment on Plaintiff’'s counterclaims, Washingturthored an affidavit, which summarized the
prior criminal cases she prosecutediagt Plaintiff. Am. Compl.  SRunyan No. 15-cv-00009-
RBJ-CBS, ECF No. 61-1By May 2015, all five criminal cases had been dismissed with prejudice.
Am. Compl. § 2. Additionally, the case for which $iangton authored the affidavit settled in April
2016. See idat Y12.

On December 5, 2015, Plaintiff emailed Defendant George Brauchler—the D.A. for the
Eighteenth Judicial District of Colorado—to dischi&sconcerns about the veracity of the affidavit.
Id. at { 7. After no one at the DA Office took any action in response, Plaintiff sent another email
to Brauchler requesting review of the cingstances between Plaintiff and Washingtioh at | 8.
Seven hours later, Brauchler and Washingtoseaiefendant Rich @ran—the Senior Deputy
D.A.—to give written notice to Plaintiff that le®uld no longer contact any member of the D.A.’s
Office except by United States Mail or email directed to Ornmdnat I 9; Ex. D. to Defs.” Mot.
to Dismiss, ECF No. 20-4. The notice did not umtg an expiration date or a method for Plaintiff
to seek review. Am. Compl. T &s of the date of the filing dhe Amended Complaint, the D.A’s
Office has not lifted the restrictiord. at § 14.
Il. Procedural History

Based on these factual allegations, Plaintiff filed his Amended Complaint on January 31,
2017. ECF No. 10. Plaintiff brings six claims foliee Plaintiff's first cause of action alleges
Defendants violated Plaintiff's due process ridghy®bstructing his access to Brauchler, his elected

official. Am. Compl. 6. Plaitiff's second claim asserts Defendsuwbnspired with one another to

3 Although the Amended Complaint states this email occurred on December 5, 2016, the
context of the allegation demonstratiest the email actually occurred in 201%eeAm. Compl.
8 (stating that Plaintiff sent a follow-up email to the December 5 email on December 7, 2015).
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deprive Plaintiff of his constitutional rightdd. at 7. The third claim seeks a declaration that the
affidavit Washington filed was illegal and falséd. at 7-8. Plaintiff's fourth cause of action
appears to assert a religious discrimination claim against Washingitoat 8. According to
Plaintiff, Washington observeddtiff with his rabbi, who islways dressed in orthodox Jewish
clothing, and “singled out” Platiff based on his religiond. at 2, 8. Plaintiff's fifth cause of action
asserts a defamation claim for the statements Washington made in her affalaatit9. Lastly,
Plaintiff asserts a claim for extreme and outrageous conttlict 9-10.

Defendants responded to Plaintiff's Amended Complaint by filing the present Motion to
Dismiss. ECF No. 20. As to Plaintiff's claimsaagst the Eighteenth Judicial District of Colorado,
Defendants assert entitlement to sovereign immunityat 3—4. Additionally, Defendants argue
Plaintiff's claims against Washingt are barred by absolute immunitygl. at 4. Defendants also
assert Brauchler is not a proper Defendant, bedaskd not personally participate in any of the
alleged unconstitutional activity.ld. at 5. As to Plaintiff's remaining federal claims, the
individually named Defendants claim they are entitled to qualified immunity, because the
communication restriction imposed on Plaintiff doesviolate Plaintiff's constitutional rights$d.
at 6-8. Finally, Defendants argBkintiff's state claims are barred by the Colorado Governmental
Immunity Act (“CGIA”). Id. at 8-9.

On March 13, 2017, Plaintiff filed a ResponsBafendants’ Motion. ECF No. 28. Plaintiff
argues the alleged conduct was not part of Washington’s “prosecutorial discretion or rddtine.”
at 3—4. The remainder of Pl&ffis Response does not addresdédelants’ immunity, but instead

reasserts the allegedly unconstitutiomainduct underlying Plaintiff's claims.Id. at 4-8.



Defendants filed a Reply on March 27, 261ECF No. 33. Because Defendants’ Motion raises
issues of sovereign, absolute, and qualified immunity, the Court stayed this case pending a
determination on the present Motion. ECF No. 26.

LEGAL STANDARDS

Dismissal under Fed. R. Civ. P. 12(b)(1)

Rule 12(b)(1) empowers a court to dismesscomplaint for “lack of subject matter
jurisdiction.” Fed. R. Civ. P. 12(b)(1). Dismissal under Rule 12(b)(1) is not a judgment on the
merits of a plaintiff's case, but only a determipatthat the court lacks authority to adjudicate the
matter. See Pueblo of Jemez v. United Staté® F.3d 1143, 1151 (10th Cir. 2015) (recognizing
federal courts are courts of limited jurisdiction and may only exercise jurisdiction when specifically
authorized to do so). A court lacking jurisdiction “must dismiss the cause at any stage of the
proceeding in which it becomes apparent that jurisdiction is lackldg(titing Full Life Hospice,

LLC v. Sebelius709 F.3d 1012, 1016 (10th Cir. 2013)). Al&w2(b)(1) motion to dismiss “must
be determined from the allegations of fact iea tomplaint, without regard to mere [conclusory]
allegations of jurisdiction.'Groundhog v. Keeled42 F.2d 674, 677 (10thiICiL971). The burden

of establishing subject matter jurisdictisron the party asserting jurisdictidPueblo of Jemez90
F.3d at 1151. Accordingly, Plaintiff in this case lssttie burden of establishing that this Court has
jurisdiction to hear his claims.

Il. Dismissal Pursuant to Fed. R. Civ. P. 12(b)(6)

“To survive a motion to dismiss, a complaintshcontain sufficient factual matter, accepted

40n March 23, 2017, Plaintiff filed a “Notice ftirte Record,” which asserts that Exhibit B
to Defendants’ Motion to Dismiss is unreliablECF No. 32. Because Ex{itilB is not material to
the Court’s holding, the Court need not analyze the appropriateness of Plaintiff’'s Notice.
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as true, to ‘state a claim to relief that is plausible on its fadesHcroft v. Igbal556 U.S. 662, 678
(2009) (quotingBell Atl. Corp. v. Twomb)y\650 U.S. 544, 570 (2007)). Plausibility, in the context
of a motion to dismiss, means that the plairgléaded facts which allow “the court to draw the
reasonable inference that the defendant is liable for the misconduct alleyebwomblyrequires
a two prong analysis. First, a court must identify “the allegations in the complaint that are not
entitled to the assumption of truth,” that is, those allegations which are legal conclusions, bare
assertions, or merely conclusoryd. at 679-80. Second, the Court must consider the factual
allegations “to determine ihey plausibly suggest an entitlement to reliefd. at 681. If the
allegations state a plausible claim for relgefch claim survives the motion to dismi$g. at 680.

Plausibility refers “to the scope of the allegas in a complaint: if they are so general that
they encompass a wide swath of conduct, muchimhocent, then the plaintiffs ‘have not nudged
their claims across the line from conceivable to plausibkhdlik v. United Air Lines671 F.3d
1188, 1191 (10th Cir. 2012) (quotiRpbbins v. Oklahom&19 F.3d 1242, 1247 (10th Cir. 2008)).
“The nature and specificity of the allegationguieed to state a plausible claim will vary based on
context.” Kan. Penn Gaming, LLC v. Collin856 F.3d 1210, 1215 (10th Cir. 2011). Thus, while
the Rule 12(b)(6) standard does not require ¢halaintiff establish grima facie case in a
complaint, the elements of each alleged causetain may help to determine whether the plaintiff
has set forth a plausible clairhalik, 671 F.3d at 1191.
[I. Dismissal of a Pro Se Plaintiff’'s Complaint

A federal court must constru@eo seplaintiff's pleadings “lierally” and hold the pleadings
“to a less stringent standard thamnfial pleadings filed by lawyers.Smith v. United State561

F.3d 1090, 1096 (10th Cir. 2009). “[The] coumgwever, will not supply additional factual



allegations to round out a plaintiff's complainto@nstruct a legal theory on plaintiff's behalfd.
(citing Whitney v. New Mexicd 13 F.3d 1170, 1173-74 (10th Cir. 1997)). The Tenth Circuit
interpreted this rule to mean:

[I]f the court can reasonably read the plegd to state a valid claim on which the

plaintiff could prevall, it should do so detgpthe plaintiff's failure to cite proper

legal authority, his confusion of varioug# theories, his poor syntax and sentence

construction, or his unfamiliarity with pleading requirements.
Hall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991). Howetlas interpretation is qualified in
that it is not “the proper function of the distraziurt to assume the role of advocate for the pro se
litigant.” 1d.; see also Dunn v. Whit880 F.2d 1188, 1197 (10th Cir. 1989) (“[W]e will not supply
additional facts, nor will we construct a legal thetor plaintiff that @sumes facts that have not
been pleaded.”).

ANALYSIS

Defendants’ Motion to Dismiss requires t@eurt to determine whether Defendants are
immune from suit. For the reasons thatdi@, the Court recommends holding that each of
Plaintiff's claims are barred by sovereign, absolute, or qualified immunity.
l. Sovereign Immunity for Claims Against the Eighteenth Judicial District of Colorado

To the extent Plaintiff asserts claims agaihstEighteenth Judicial Birict of Colorado for
damages, Defendants argue Plaintiff's claims are barred by sovereign immunity. The Court agrees.

The Eleventh Amendment to the United St&eastitution states that “[t]he Judicial power
of the United States shall not be construedxiend to any suit in lawr equity, commenced or
prosecuted against one of the United States bye®@ii of another State, or by Citizens or Subjects

of any Foreign State.” U.E0ONST. amend. XI. Courts have interpreted this Amendment as barring

a citizen from suing a state in federal court without its conSa@.Edelman v. Jorda#l5 U.S.
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651, 662—63 (1974);evy v. Kan. Dep’t of Social & Rehab. Seyv89 F.3d 1164, 1168 (10th Cir.
2015). “Thisjurisdictional bar applies regkesk of the nature of the relief sougeénnhurst State
Sch. & Hosp. v. Haldermad65 U.S. 89, 100 (1984uperseded by statute on other groyri
U.S.C. § 1367.

A government entity’s entitlement to sovereign immunity generally turns on whether the
entity is an arm of the stateapolitical subdivision; arms of the state generally receive immunity,
while political subdivisions, such as cities, do nSteadfast Ins. Co. v. Agric. Ins. C607 F.3d
1250, 1253 (10th Cir. 2007y.an De Weghe v. ChambgeBS9 F. Appx. 617, 620-21 (10th Cir.
2014). In determining whether an entity is an arthefstate, courts consider four factors: (1) how
state law classifies the entity, (2) the auton@wogorded the entity under state law, (3) the amount
of state funding the entity receives, and (4) whetihe entity is concerned primarily with local or
state affairs.Steadfast Ins. Co507 F.3d at 1253. Federal courts “give deference to state court
decisions regarding whether a given entity is ancditime state, but [they] do not view these rulings
as dispositive.”ld.

Here, the Court recommends holding that these factors favor a finding that a state judicial

district is an arm of the stateRegarding the first factor, Colata courts have not analyzed whether

® Defendants argue settled Tenth Circuit law provides that the D.A.’s Office is an arm of the
state protected by the Eleventh Amiiment. Defs.’ Mot. 3—4 (citinfgozek v. Topolnick865 F.2d
1154, 1158 (10th Cir. 1989) (“The district court didt err in concluding that the Office of the
District Attorney . . . [is] entitled to El@nth Amendment immunity in this case¥an De Weghe
569 F. Appx. at 621 (holding that the D.A.’s @#ifor Colorado’s Eighteenth Judicial District
“share[s] in the state’s sovereign immunity”Although Defendants are correct, Plaintiff named
the Eighteenth Judicial Distriets a Defendant, not the D.A.’s Office. The Tenth Circuit has not
specifically determined whether judicial distriate entitled to sovereign immunity. However, the
Court finds that the cases granting sovereignumity to the D.A.’s Office provide support for
granting immunity to judicial disicts. The D.A’s Office operatesithin a judicial district, and its
employees act as officers of the judicial distri®eeDavidson v. Sandstrgn83 P.3d 648, 661
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judicial districts are arms of the state smvereign immunity purposes. Although the Colorado
Supreme Court held iDavidson v. Sandstrothat judicial districts are political subdivisions, the
court was not addressing sovereign immung®. P.3d 648, 656 (Colo. 2004). Instead, the court
was interpreting the language of a statutory set¢hiahdelineates term limits for elected officers.
Id. at 656-57. The Court relied heavily on the s&tulegislative history, which indicated the
General Assembly intended “political subdivision” to have a broad construdtioat 656. The
court did not analyze the four factors that are relei@the immunity issueMoreover, even if this
case did directly determine whether judicdistricts are political subdivisions for Eleventh
Amendment purposes, this holding would be only one non-dispositive factor in the Court’s
determination.Steadfast Ins. Cp507 F.3d at 1253 (“We give deference to state court decisions
regarding whether a given entity is an armtleé state, but we do not view these rulings as
dispositive.”).

Additionally, Justice Hobbs’ concurring opinionavidson which explains the nature of
judicial districts in detail, demonstrates tha temaining three factors wé in favor of treating
judicial districts as arms of the state. Relyag the second factor—the level of autonomy accorded
the entity under state law—Justice Hobbs notesijtiditial districts hae no local governing body”
and they exist “to deliver the services of thedtoranch of government . . . to the citizens of
Colorado.”Davidson 83 P.3d at 662 (Hobbs, J., concurringpreover, the Colorado Constitution
specifically gives the General Assembly contwekr the number of judicial districts and their

boundaries.CoLo. CONST. art. 6, 8 10 (“[T]he general assembly may by law . . . change the

(Colo. 2004)(Hobbs, J., concurring). Because an entitydipairt of a judiciadistrict is an arm of
the state, it follows that judicial districts are also state agencies.
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boundaries of any district or increase or diminighrtbmber of judicial districts.”). As the State’s
district courts, judicial districts also laekitonomy from the Colorado Supreme Co&#eCoLO.

CoNsT. art. 6, 8 2Benn v. First Judicial Dist. of Pa426 F.3d 233, 240 (3d Cir. 2005) (holding that
judicial districts are entitled to sovereign immunity, in part because they lack autonomy from the
Pennsylvania Supreme Court). Therefore, tbharCfinds that the second factor favors treating
judicial districts as arms of the state.

As for the amount of state funding the entdgeives, Justice Hobbs observed that “judicial
district funds that pay salaries are predomiyattte funds appropriated by the General Assembly;
and,” unlike a city or county, “judicial districts may not incur debDavidson 83 P.3d at 662
(Hobbs, J., concurring). Moreover, “both judgmsd district attorneys are provided salaries,
retirement, and insurance by the stat&d” Therefore, the Court also finds that the third factor
favors granting sovereign immunity to judicial districts.

Regarding the fourth factor—whether the enistyrimarily concerned with local or state
affairs—the Court finds this does not weigh hbain favor of either side. Although judicial
districts primarily deal with legal matters amig within a specific geographical area, judicial
districts also play a part in creating the law of the State and delivering the services of the judicial
branch of government to Colorado citizeBge id.Therefore, two of the four factors strongly favor
treating judicial districts as arna$ the state judicial branctiBecause the remaining two factors do
not favor a contrary holding, the Court findsathjudicial districts are entitled to Eleventh

Amendment sovereign immunityAccordingly, the Court recommés dismissing Plaintiff's claims

® Other circuits that have analyzed the issuehyenerally concluded that judicial districts
in other states are entitled to sovereign immunBgnn 426 F.3d at 241 (“We agree with the
District Court that the Judicial District haselzenth Amendment immunity which functions as an
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against the Eighteenth Judicial District.
Il. Absolute Immunity for Claims Against Defendant Washington

Although Plaintiff does not designate againstcmiDefendant he brings each of his causes
of action, it appears that Plaintiff includes Washingtoal six of his claims for relief. Defendants
argue that Washington is absolutely immune froiy because all claim relate to her participation
as a witness in a judicial proceeding. Defs.” Mot. 4. The Court agrees with Defendants in part.
Plaintiff's claims against Washington relate tther Washington’s submission of an affidavit in a
civil case (claims three through six) or Washington’s participation in denying Plaintiff access to
Brauchler and the D.A.'s Office (claims one and t&oYhe Court recommends holding that
Washington is entitled to absolute immunity for claims based on her affitbavitjot for her
participation in allegedly denying Plaintiff access to the D.A.’s Office.

Absolute immunity provides protection fromitsior some public officials on the basis that
“harassment by unfounded litigation would cause aedgtin of the [official’s] energies from his
public duties, and the possibilithat he would shade his decisions instead of exercising the

independence of judgment required by his public trughbler v. Pachtman424 U.S. 409, 423

absolute bar to [the a@intiff's] ADA claim.”); Pucci v. Nineteenth Dist. Cou®28 F.3d 752, 762
(6th Cir. 2010) (holding that “Michigan’s districburts, including the Nineteenth District Court,
are arms of the state for sovereign-immunity purposes.”).

"The Court notes that even if the Eighteenitlicial District were not entitled to sovereign
immunity, the claims against the Judicial Distneduld still be subject to dismissal. As fully
explained in Section lll, Plaintiff fails to allege a constitutional violation.

8 In their Motion, Defendants assert that Washington is also absolutely immune for any
conduct related to her participation in Plaintiff’'s criminal prosecutions. Defs.” Mot. 4. Although
Plaintiff alleges in the “factual background” sectof his Amended Complaint that Washington was
maliciously prosecuting him, Am. Comp. § 1, narfePlaintiff’'s claims for relief are based on
actions Washington took during the criminal prosecutid@®ee idat 6-10.
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(1976). The United States Supreme Court has fspedtyi accorded absolute immunity to judges,
grand jurors, and prosecutors acting withire scope of their official dutiesld. at 422-23.
Additionally, witnesses enjoy immunity for anlaims arising out of their prior testimonBriscoe

v. LaHue 460 U.S. 325, 345-46 (1983).

First, the Court holds that Washington is absolutely immune from Plaintiff's claims
arising out of Washington’s participationdenying Plaintiff access to the D.A.’s Offitdndeed,
causing Orman to notify Plaintiff that he many gatl any individual at the D.A.’s Office is not
“within the scope of [Washington’s] duties in initiating and pursuing a criminal prosecution and
presenting the State’s casérhibler, 424 U.S. at 409. Thereforegetourt holds that Washington
is not entitled to absolute immunity for Plaintiff’s first and second claims.

However, the Court finds that Washington isiteed to absolute immunity as a witness from
Plaintiff's causes of action relatédl the affidavit Washington submittét.Regarding Plaintiff's
federal causes of action (claims three and four), “all withesses enjoy absolute immunity from civil
liability under § 1983 for their testimony in a prior triaHunt v. Bennettl7 F.3d 1263, 1268 (10th
Cir.1994);Spielman v. Hildebrand73 F.2d 1377, 1382 (10th Cir. 1989) (holding that a witness
was absolutely immune from a civil actionskd on false testimony she allegedly gave at an

adversary hearingBriscoe 460 U.S. at 335 (“The ability of courts, under carefully developed

° The Court notes that Plaintiff's allegatioegarding Washington’s participation are fairly
conclusory.SeeAm. Compl. 19. However, because the @bberally construes a pro se plaintiff's
complaint and because the issue is ultimatetpmsequential to the Court’s resolution of this
Motion, the Court will accept Plaintiff's allegations.

¥The Court notes that because Washingtonneaacting within the scope of her duties as
a prosecutor when she completed the affidavit, prosecutorial immunity does not apply to the
affidavit she submitted. However, witnesses are separately immune from civil liability for all
testimony they give in prior judicial proceeding3ee, e.gBriscoe 460 U.S. at 335.
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procedures, to separate truth from falsity, aedrttportance of accurately resolving factual disputes
in criminal (and civil) cases are such that #hos/olved in judicial proceedings should be given
every encouragement to make a full disclosusdigfertinent information within their knowledge.”
(quotingimbler, 424 U.S. at 439)). Moreover, the rati@safor providing immunity to witnesses
giving in-person testimony apply equally to those submitting sworn affidéytises v. Jamge$3
F.3d 515, 521 (2d Cir. 1993) (stating taétdavits contain most of the procedural safeguards as in-
person testimony, and holding that an affiaas entitled to absolute immunityurns v. County
of King, 883 F.2d 819, 821-23 (9tir. 1989) (holding that a s@l worker who provided an
affidavit to the courtin a bond revocation procegdvas absolutely immune from subsequent suit).
Indeed, when an individual submits an affidav support of a motion for summary judgment, as
was the case here, the proceeding is adversariaurerend the affiant is subject to the penalty of
perjury if the affidavit is falseSee Syke43 F.3d at 521. Therefore, the Court recommends finding
that Washington is absolutely immune from Plaintiff's third and fourth claims for relief.
Plaintiff's fifth and six causes of action, wh are also based on Washington’s allegedly
false affidavit, assert claims for defamatemd outrageous conduct. Am. Compl. 8-10. Because
these are state claims, the Court must address whether Washington is absolutely immune under
Colorado common lawAspen Orthopaedics & Sports Med., LLC v. Aspen Valley Hosp, B58t.
F.3d 832, 837 (10th Cir. 2003) (“[S]tate law governs the applicability of immunity to state law
claims . ...” (quotingheth v. Webstet45 F.3d 1231, 1236 (11th Cir. 19983ray-Hopkins v.
Prince George’s Cty., Md309 F.3d 224, 231 (4th Cir. 2002) (statihgt, in analyzing state claims,
the court “must look to substantive state lawin.determining the nature and scope of a claimed

immunity”). Under Colorado law, “the general rudethat communications made in the course of
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judicial proceedings . . . are absolutely privilegegtdly bear a reasonable relationship to the subject

of the inquiry.” MacLarty v. Whiteford496 P.2d 1071, 1072 (Colo. App. 1972) (holding that
statements in a letter to the state liquor licensing authority were absolutely privileged under
Colorado common law). Accordingly, witnessegudicial proceedings are entitled to absolute
immunity. Wagner v. Bd. of Cty. Comm,r833 P.2d 1311, 1314 (Colo. 1997).

Based on this precedent, the Court recomuseholding that Washington is absolutely
immune from Plaintiff’s fifth and sixth causes action. Plaintiff's defamation claim alleges
“Defendant Washington’s affidavit clearly libels Mrey.” Am. Compl. 9Additionally, Plaintiff's
claim for outrageous conduct asserts “Defend&f$hington’s false affidavit was also knowingly
intended to mislead a U.S. District Courtd. at 10. Because both of these causes of action arise
from Washington’s completion of an affidavit anjudicial proceeding, Washington is absolutely
immune from liability.

In sum, the Court holds that Washington is entitled to absolute immunity over Plaintiff's
third through sixth causes of actifnHowever, because the conduct Plaintiff alleges in his first and
second causes of action does not relate to Washisgiomsecutorial duties or her role as a witness
in judicial proceedings, Washington is not entitled to absolute immunity over those claims.

lll.  Qualified Immunity

Defendants argue that Orman, Brauchler,\Afaghington (to the extent absolute immunity

does not apply) are entitled to qualified immuniBefs.” Mot. 5-8. Qualified immunity protects

a public official whose violation of a plaintiffavil rights was not clearly established at the time

1 The Court notes that even if Washington wesentitled to absolute immunity, the claims
against her would still be subject to dismisdabr the reasons set for in Section Ill, Washington
would be entitled to qualified immunity.

14



of the official's actionsSee Harlow v. Fitzgerald57 U.S. 800, 818 (1982}t is an entitlement
not to stand trial or face ¢hother burdens of litigatiorAhmad v. Furlong435 F.3d 1196, 1198
(10th Cir. 2006). “A qualified immunity defenseoisly available to parties sued in their individual
capacity.”Beedle v. Wilsgrd22 F.3d 1059, 1069 (10th Cir. 2005). “When faced with a qualified
immunity defense, the plaintiff must establish ‘(1) that the defendant's actions violated a federal
constitutional or statutory right; and (2) that thghtiviolated was clearly established at the time of
the defendant's actionsBeedle 422 F.3d at 1069 (quotirigreene v. Barreftl74 F.3d 1136, 1142
(10th Cir. 1999))Wilson v. Layngs26 U.S. 603, 603 (1998imkins v. Brugel06 F.3d 1239, 1241
(10th Cir. 2005).

Because Plaintiff fails to assert that Defemdaactions violated his constitutional rights,
the Court recommends holding that the individiefendants are entitled to qualified immunity over
each of Plaintiff's federal claim's.

A. First and Third Claims for Relief

Plaintiff's first claim for relief alleges that Bendants violated Plaintiff's due process rights
by placing an obstruction between him and BrauchierD.A. for his district. Am. Compl. 6-7.
Specifically, Plaintiff contendBefendants prevented him from calling anyone at the D.A.’s Office
and emailing anyone other than Ormald. at § 9. Plaintiff's third cause of action seeks a

declaratory judgment stating that Washington’'siaffit was unlawful. Because both of Plaintiff's

12 Because the Court holds that Plaintiff fadsstate a constitutional violation, Plaintiff's
conspiracy claim also failsSee Dixon v. City of Lawton, OkI&98 F.2d 1443, 1449 (10th Cir.
1990) (stating that a Section 1983 conspiracy claim requires an underlying constitutional
deprivation). Additionally, because the Cotdlds that Defendants are entitled to qualified
immunity, the Court need not address Defendaaiternative argument that Plaintiff's claims
against Brauchler fail for lack of personal participati®eeDefs.” Mot. 5.
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claims arise from an alleged restraint on his communications with public officials, the Court
construes Plaintiff's claims as being fdolation of his First Amendment rights.See Ferrone v.
Onoratqg 439 F. Supp. 2d 442, 447 (W.D. Pa. 20@&halyzing a restriction on email
communications with public officials under the First Amendmaérd)) Deelen v. Ramirgklo. 00-
4067-SAC, 2001 WL 789275, at *5 (D. KaMay 1, 2001) (holding that a restriction requiring the
plaintiff to communicate with public officials onlg writing did not violate the First Amendment).

Defendants argue Plaintiff fails to stateaastitutional violation, because Plaintiff is still
able to freely “communicate with District AttornByauchler and the Office of the District Attorney
by emails to Mr. Orman and correspondence seatgh the United States Mail.” Defs.” Mot. 6.
The Court agrees with Defendants that thegalierestriction, which only regulates the manner of
Plaintiff's speech, does not violate Plaintiff's constitutional rights.

“[T]he First Amendment does not guarantee filgat to communicate one’s views at all
times and places or in any manner that may be desirel@ffron v. Int'l Soc’y for Krishna
Consciousness, Inet52 U.S. 640, 647 (1981). The governnmeay impose reasonable time, place,
or manner restrictions without violating the First Amendmé&ansol. Edison Co. of N.Y., Inc. v.
Pub. Serv. Comm’n of N,¥447 U.S. 530, 536 (1980) (“A restriction that regulates only the time,
place, or manner of speech may be imposed so long as it is reasonable.”).

Here, because the alleged constraintriest only the method by which Plaintiff can
communicate with his public officials, and ntite content of his speech, the restriction is

constitutional so long as it is reasonable. Acaaydo the notice of restriction sent by Orman, the

13T0 the extent Plaintiff seeks to claim a deation of a liberty interest, the Court finds no
support for the proposition that an individual héberty interest in unfettered communication with
elected officials.
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D.A.’s Office instituted the restriction, becausaiRliff's prior communications were threatening
and harassiny. Exhibit D to Defs.” Mot. to Dismiss, ECF No. 20-4. The restriction does not
impose a complete bar on Plaintiff’'s communicatiolmstead, it forbids Plaintiff from calling the
D.A.’s Office and emailing anyone other than Orm&m. Compl. 1 9. Because Plaintiff remains
able to contact the office using a variety of otimethods, such as United States Mail or email to
Orman, the Court finds that thestaction is narrowly tailored taddress the specific problem the
D.A.’s Office perceived—directly threatening commeations from Plaintiff. Therefore, the Court
recommends fiding that Defendants are entitk® qualified immunity ovePlaintiff's first and third
claims for relief. See Van Deele2001 WL 789275, at *5 (rejecting a First Amendment challenge
to a restriction that forbade the plaintiff frammmunicating with a statetor by any method other
than written correspondence).

C. Fourth Claim for Relief

Plaintiff's fourth cause of aah appears to allege a clainm feligious discrimination. Am.
Compl. 8 (“Mr. Fey was singled out by the Defendant(s) based on his religion and/or religious
practices.”). Plaintiff further alleges that helesvish and Washingtongelarly saw him with his
rabbi, who is “always dressed in orthodox clothingd” at § 3. It is not clear to the Court under
what authority Plaintiff brings kiclaim. In any event, the Cauecommends finding that Plaintiff

fails to state a claim.

4 The Court may properly consider this email at the motion-to-dismiss stage, because
Plaintiff references it in his Amended Complaintdat is central to his ifst and third claims for
relief. GFF Corp. v. Associated Wholesale Grocers,,|180 F.3d 1381, 1384 (10th Cir. 1997)
(“[1]f a plaintiff does not incorporate by reference or attach a document to its complaint, but the
document is referred to in the complaint and istre¢no the plaintiff's claim, a defendant may
submit an indisputably authentic copy to the court to be considered on a motion to dismiss.”).
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To the extent Plaintiff seeks to asseregual protection claim on a “class of one” theory,
Plaintiff would have to allege that he “has bedantionally treated differently from others similarly
situated and that there is no ratiohasis for the difference in treatmert.Vill. of Willowbrook
v. Olech 528 U.S. 562, 564 (200an. Penn Gaming, LLC v. Collin656 F.3d 1210, 1216-17
(10th Cir. 2011). Although Plairftialleges he was “singled ouvased on his religion, he provides
no factual allegations to support thisshcroft v. Igbal556 U.S. 662, 678 (2009) (stating that mere
conclusory statements do not suffice to state a aafusetion). Moreover, the mere assertion that
Defendants knew of Plaintiff's relign is insufficient to allege that Defendants intentionally treated
Plaintiff differently because of his religiorSee generally Kan. Penn Gaming, L1856 F.3d at
1217 (recognizing the “substantial burden” that plEsimust satisfy in a “class of one” equal
protection case)ylcCleskey v. Kem@81 U.S. 279, 298 (1987) (statithgat discriminatory intent
“implies that the decisionmaker . . . selectedeaffirmed a particular course of action at least in
part ‘because of,’ not merely ‘in spite of,” géhindividual’s religion). Therefore, the Court
recommends holding that Plaintiff's fourthuse of action fails to state a claim.

IV.  State Claims

Plaintiff's final two causes of action asseldims under Colorado state law for defamation

and outrageous conduct. Am. Compl. 8-10. Defetsdargue Plaintiff's claims are barred because

of Plaintiff's failure to file a notice of claim undéhe CGIA. Defs. Mot. 8. The Court agrees, and

>The Court recognizes that, follavg the Supreme Court’s opinioniimgquist v. Or. Dep’t
of Agric, 553 U.S. 591 (2008), some circuits held thétlass of one” equal protection claim is
inapplicable in the prosecutorial-discretion conte8ee United States v. Moo®43 F.3d 891,
898-99 (7th Cir. 2008). However, the Tenth Cirtais specifically declined to adopt this broad
of an interpretation déngquist Kan. Penn Gaming, LLC v. Collind56 F.3d 1210, 1217 n.1 (10th
Cir. 2011).
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recommends holding that the CGIA bars Plaintiff's claims.

Before asserting a state claim against a 2aolo government entity or an employee of that
entity, the plaintiff must “file avritten notice . . . within one hundreighty days after the date of
the discovery of the injury, regdeds of whether the person then kradbof the elements of a claim
or a cause of action for such injury.” Colo. Rev. Stat. § 24-10-109(1). This requirement applies
whether or not the plaintiff asserts a willful or wanton ddt. Colorado courts strictly construe
Section 24-10-109(1) and consider it agdictional prerequisite to suiGallagher v. Bd. of Trs.
for Univ. of N. Colg.54 P.3d 386, 391 (Colo. 200®yerruled on other grounds by Martinez v.
Estate of Bleck379 P.3d 315, 322 (Colo. 201&)ity & County. of Denver v. Crandall61 P.3d
627, 634 (Colo. 2007). Additionallya claimant must allege in his or her complaint that the
claimant has complied with the jurisdictional prerequisite of filing a notice of clakmatzer v.
Colo. Intergovernmental Risk Share Agerk§ P.3d 766, 769 (Colo. App. 2000ghnson v. W.
State Colo. Uniy.71 F. Supp. 3d 1217, 1231-32 (D. Colo. 2014).

Here, Defendants are covered by the CGIA as a government entity or employees of that
entity acting within the scope of their employme®¢eColo. Rev. Stat. 88 24-10-103(5), 118(1)(a).
Plaintiff does not allege in his Amended Conmptigthat he filed a notice of claim with the
Eighteenth Judicial District or any other gowaent entity. Moreover, the allegedly defamatory
and outrageous conduct occurred no later becember 2015. Am. Compl. 11 5, 9. Therefore,
Plaintiff would have had to file a notice of etaby June 2016 to comply with the statute. Because
Plaintiff failed to do so, Riintiff's state claims are jurisdictionally barreéglee Johnsqir1 F. Supp.
3d at 1232 (“Because it is undisputed that [pli#i did not serve a notice of claim on either

[d]efendant . . . within 180 days of the datediszovered his injury, the Court lacks subject matter
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jurisdiction over [p]laintiff's state law claims.”).

CONCLUSION

In sum, the Court recommends finding that the Eighteenth Judicial District is entitled to
sovereign immunity over Plaintiff's claims. Additionally, Defendant Washington is entitled to
absolute immunity over Plaintiff's third throughx#h causes of action. Because Plaintiff fails to
state a constitutional violation, Defendants SMagton, Orman, and Buchler a@ entitled to
qualified immunity over Plaintiff's first four claims for relief. Finally, Plaintiff's state claims are
barred by the CGIA, because Plaintiff failed to comply with the statute’s notice requirement.
Accordingly, the Court recommends that DefertdaMotion to Dismiss [filed February 14, 2017;

ECF No. 20 begranted.

Entered and dated at Denver, Colorado, this 12th day of April, 2017.

BY THE COURT:
Wé ”)47‘“?

Michael E. Hegarty
United States Magistrate Judge
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