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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief JudgeMarcia S. Krieger

Civil Action No. 16-cv-03200-M SK-KM T
RUSSELL M. BOLES,

Plaintiff,
V.
P.A. ALLEN;;
ANGIE, RN; and
NURSE ALLA,

Defendants.

OPINION AND ORDER GRANTING MOTION FOR SUMMARY JUDGMENT

THISMATTER comes before the Court purstitmthe Defendants’ Motion for
Summary Judgmertt 46), Mr. Boles’ responsé# 53), and the Defendants’ repf¥ 56). Also
pending are several motions by Mr. Bo{#gl4, 57, 61) that the Court understands simply seek
to move the case along and whigeek no substantive relief.

FACTS

Mr. Boles is an inmate in the custody of the Colorado Department of Corrections
(“CDOC"). As narrowed by Senialudge Babcock’s May 16, 2017 Ord@gr22), Mr. Boles’pro
se' Amended Complaing# 21) alleges a claim under 42 U.S.C. § 1983, in that the Defendants
violated his 8 Amendment rights to be free from deliagr indifference to his medical needs.
He alleges that Defendants Angela Kis{Befendant “Angie, RN”) and Alla Shkolnik

(Defendant “Nurse Alla’) comgcated “all of [his] oxygen sufips including his pulsating

! Pursuant tdHainesv. Kerner, 404 U.S. 519, 520-21 (1972he Court construes Mr.
Boles’ pro sefilings liberally.
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oxygen regulator . . . along wifa] wheelchair.” That depriteon caused Mr. Boles to be
“completely non-functional for several days,” until another nurse peovidm with another
oxygen concentrator and a walker. Later, wagmescription Mr. Boles had for Naproxen was
on the verge of expiring, he asked Ms. Shkolniketoew it. She replied that he would have to
buy Naproxen from the Canteen instead, but the&em does not carry tiparticular medicine
Mr. Boles requires. He alleges that takingrniedicine available in thCanteen causes him to
vomit and experience blood in his stool.

The Defendants moy& 46) for summary judgment, arguing that Mr. Boles failed to
exhaust his administrative remedies as requged2 U.S.C. 81997e(a). They also contend that
Mr. Boles’ claims for declaratorgnd injunctive relief & not moot, as he has been transferred to
another CDOC facility and is no longatrthe facility where they work.

ANALYSIS

A. Standard of review

Rule 56 of the Federal Rules of Civil Procegltacilitates the entrgf a judgment only if
no trial is necessarySee White v. York Intern. Corp., 45 F.3d 357, 360 (10th Cir. 1995).
Summary adjudication is authorizedhen there is no genuine dispws to any material fact and
a party is entitled taudgment as a matter of law. Fed (. P. 56(a). Substantive law governs
what facts are material and what issues must be determined. It also specifies the elements that
must be proved for a given claim or defense, detstandard of proof and identifies the party
with the burden of proofSee Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986);
Kaiser-Francis Oil Co. v. Producer 5§ Gas Co., 870 F.2d 563, 565 (10th Cir. 1989). A factual
dispute is‘genuiné and summary judgment is precludethié evidence presented in support of

and opposition to the motion is sontradictory that, if presentexd trial, a judgment could enter



for either party.See Anderson, 477 U.S. at 248. When considering a summary judgment
motion, a court views all evidenaethe light most favorabl® the non-moving party, thereby
favoring the right to a trialSee Garrett v. Hewlett Packard Co., 305 F.3d 1210, 1213 (10th Cir.
2002).

If the movant has the burden of proof onairolor defense, theawant must establish
every element of its claim or defense by sufficient, competent evid&e&ed. R. Civ. P.
56(c)(1)(A). Once the movingarty has met its burden, to avoid summary judgment the
responding party must present sufficient, corapgtcontradictory adence to establish a
genuine factual disputeSee Bacchus Indus., Inc. v. Arvin Indus., Inc., 939 F.2d 887, 891 (10th
Cir. 1991);Perry v. Woodward, 199 F.3d 1126, 1131 (10th Cir. 199%)there is a genuine
dispute as to a material fact, ekis required. If there is no geine dispute as to any material
fact, no trial is required. Theourt then applies the law the undisputed facts and enters
judgment.

B. Exhaustion

The Prisoner Litigation Reform Act (“PLRA2 U.S.C. § 1997e(a), requires that
inmates seeking to bring civil claims first exhaaisy administrative remees available to them.
Exhaustion is required everntife relief the inmate seekse:g. money damages — might not be
recoverable under the mthistrative schemeWoodford v. Ngo, 548 U.S. 81, 85 (2006).
However, an inmate is not required to exhaeastedies that are not “available” to them for
various reasons, such as wherea@risfficials prevent the inmate from taking the required steps.
Rossv. Blake, 136 S.Ct. 1850, 1860 (2016). Failure thaxst is an affirmative defense on

which the Defendants bear the burden of prdohesv. Bock, 549 U.S. 199, 212 (2007).



The Defendants have established that CD@€a four-step grievance procedure: the
inmate first attempts an informal resolution witle staff. If that is unsuccessful, within 30 days
of the incident, the inmate must file a forngalevance, and if that grievance is denied, the
inmate has 5 days to appeal that grievance to a “Step 2,” and, ultimately, to a “Step 3,” after
which the grievance is deemed exhausted. Bdles does not dispute the existence of this
system.

The Defendants have come forward witlidewnce that Mr. Boles filed a single formal
grievance on January 4, 2016. That grievaneged that the Defendants “were involved in
stopping both my treatment and medication whightils inflammation in the brain. The result
is repeated hypoxia causing swelling and dyindhfiedower extremities.” Mr. Boles requested
as a remedy that they “reinstate all tnreant and medication imrdately and have the
[Defendants] jailed and fired.” The record apps to indicate thateéhgrievance was responded
to initially by Nicole Wilson on February 5, 20linforming Mr. Boles that “You were recently
seen by a provider on January 20. Currenthy only have one mechtion that you take,
Naproxen 500 mg twice a day as needed . . . Yooperty list indicates that you have an O2
concentrator as of 1/26/17. . It is suggested that you put irkiie to your proviler and talk to
him or her about any other physical concerrisdppears that Mr. Bosereceived this response
on March 3, 2017. His signature appears belowagpaph reading “If you are dissatisfied with
the response to this grievance, you may obtaihéun review by submitting the next step to the
appropriate individual."The Defendants assert that Mr. Batever appealed this grievance to
Step 2 or Step 3, and never filed any otiregvances concerningshimedical treatment.

Mr. Boles’ response contends that the CD@di@évance procedure was not “available” to

him after his initial grievance. He contendattiby the time he received the response to his



grievance, he had been transferred to a diffdeaility and that the gevance procedure “is not
clear on how to file a grievancerpaning to a previous facility.” Mr. Boles states that he
mailed his Step 2 appeal to thkedical Administrator, Gloria Béley, as a potential “defendant”
at his previous facility, and ¢ém did so again, sending a Stegri@vance 30 days later to the
same person.

In reply, the Defendants note that the CD@r@vance procedure avoids confusion over
where to send grievances by requiring the inmafigetthem with “theircase manager . . . or
other DOC employees designated by the admitigtr&iead.” They note that nothing in the
CDOC procedure allows grievances to be mailieelctly to individuals like Ms. Barkley.

The required exhaustion of an adminis#@remedy requires the inmate_to properly
complete the grievance process and the Guast not avoid the application of the PLRA’s
exhaustion requirement via a finding“stibstantial[ ] compli[ance]."Jernigan v. Suchell, 304
F.3d 1030, 1032 (1bCir. 2002). So long as the prisomadistration has reasonably interpreted
its grievance program, the inmate is required to followhbmas v. Parker, 609 F.3d 1114,

1118 (1 Cir. 2010). Here, it is clear that th€©ODC administrative remedy program calls for
an inmate to deliver formal grievances, and &temd 3 appeals, to the inmate’s case manager,
who, in turn, forwards them to a grievance doator. Nothing irthe program invites or

permits the inmate to mail grievances or appédakctly to a staff member other than the
inmate’s case manager or other official desigri@ampare Williams v. Wilkinson, 659

Fed.Appx. 512, 520-21 (YoCir. 2016) (vagueness in griexae procedure’s requirement that
grievance be sent to “appropriat@ff’ allowed inmate to exhiat by sending grievance directly
to Warden). It is undisputed that Mr. Boled diot deliver his Step &xd 3 appeals to his case

manager, and thus, the Court is compelled to calecthat he failed to comply with the terms of



and complete the CDOC administrative remedy progrRmgardless of Mr. Boles’ intentions,
his failure to complete the administrativenedy program according to its terms renders his
claims in this action unexhausted audbject to dismissal.

Accordingly, the Defendants’ Motion for Summary Judgment is granted.

CONCLUSION

For the foregoing reasons, the Defendants’ Motiorstonmary Judgmerg# 46) is
GRANTED. The Clerk of the Court sHi enter final judgment in favor of the Defendants and
against Mr. Boles. Mr. Boles’ various motiofs44, 57, 61) areDENIED ASMOOT. Upon
entry of judgment, the Clerk ofehCourt shall close this case.

Dated this 1st day of August, 2018.
BY THE COURT:

Drcutce . Fhcye

Marcia S. Krieger
ChiefUnited StateDistrict Judge

2 The failure to Mr. Boles to dect his Step 2 and 3 appetdghe appropriate recipient
renders moot any argument Mr. Boles makes att@utimeliness of CDOC's response to his
initial grievance. Even if his appeals weredly they were not sent to the proper recipient.



