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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief Judge Marcia S. Krieger

Civil Action No. 17-cv-00131-MSK-MJW
KELSEY OLDERSHAW,
BAMBI AUGUSTIN,
DENISE LANDIN,
ELINA NAVARRO, and
JANE STANT,
Plaintiffs,

V.

DAVITA HEALTHCARE PARTNERS, INC., and
TOTAL RENAL CARE, INC,,

Defendants.

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART MOTIONS
FOR SUMMARY JUDGMENT

THIS MATTER comes before the Court pursuanttie Defendants’ (collectively,
“DaVita”) Motions for Summary Jigment against each Plaintfff 57, 58, 59, 60, 61}he
Plaintiffs’ respective respons@s 68, 67, 70, 66, 69and DaVita's respective repli@s 76, 74,
77,75, 73) Also pending are two motior8 38, 50)by DaVita to amend its Answer, the
Plaintiffs’ response§# 44, 54) and DaVita’s replie§# 45, 55)

FACTS

The Court briefly summarizes the pertinent$auotre and elaboratas necessary in its
analysis. The Plaintiffs are five female famemployees of DaVita. Although the Plaintiffs
have joined their claims in th&tion, there is relatively littleattual overlap intheir allegations,

as each Plaintiff had a different job title, diffetsupervisor, was subject to different allegedly
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discriminatory acts, and sufferedfdrent injuries. The different Rintiffs assert varying claims
of age discrimination, sex discrimination, disability discrimination, and/or prohibited retaliation,
arising under both Colorado and federal law.

DaVita has moved for summajudgment on all claims by eaéHaintiff. Separately,
DaVita has moved to amend its Answer dal @fter-Acquired Evidence as an affirmative
defense to bar to recovery by Ms. OldersltgB88)and Ms. Landir{# 50). This defense is
based on DaVita’s discovery that both womed becretly recorded workplace conversations,
allegedly in violatiorof DaVita policies.

ANALYSIS

A. Summary Judgment Motions

1. Standard of review

Rule 56 of the Federal Rules of Civil Procegltacilitates the entrgf a judgment only if
no trial is necessarySee White v. York Intern. Corgh F.3d 357, 360 (10th Cir. 1995).
Summary adjudication is authorizedhen there is no genuine dispws to any material fact and
a party is entitled to judgmeas a matter of law. Fed. R. Civ. P. 56(a). Substantive law
determines which facts are material and whatissaust be determined. It also specifies the
elements that must be proved for a given clairdefense, sets the standard of proof and
identifies the party with the burden of pro@ee Anderson v. Liberty Lohlbgc., 477 U.S. 242,
248 (1986)Kaiser-Francis Oil Co. v. Producés Gas Cq.870 F.2d 563, 565 (10th Cir. 1989).
A factual dispute i$genuiné and summary judgment is precladéthe evidence presented in
support of and opposition to the motion is so conttady that, if presenteat trial, a judgment
could enter for either partySee Andersqrt77 U.S. at 248. When considering a summary

judgment motion, a court views all evidence ia light most favorable to the non-moving party,



thereby favoring the ght to a trial. See Garrett v. Hewlett Packard C805 F.3d 1210, 1213
(10th Cir. 2002).

If the movant has the burden of proof onairolor defense, the amant must establish
every element of its claim or defense by sufficient, competent evid&ssfed. R. Civ. P.
56(c)(1)(A). Once the movingarty has met its burden, to avoid summary judgment the
responding party must present sufficient, corapgtcontradictory adence to establish a
genuine factual disputeSee Bacchus Indus., Inc. v. Arvin Indus.,,1889 F.2d 887, 891 (10th
Cir. 1991);Perry v. Woodward199 F.3d 1126, 1131 (10th Cir. 199%)there is a genuine
dispute as to a material fact, ekis required. If there is no geine dispute as to any material
fact, no trial is required. Theourt then applies the law the undisputed facts and enters
judgment.

If the moving party does not have the burden of proof at trial, it must point to an absence
of sufficient evidence to estaldtishe claim or defense that the nmovant is obligated to prove.
If the respondent comes forward witHfgtient competent evidence to establisprama facie
claim or defense, a trial is required. If iespondent fails to produce sufficient competent
evidence to establish its claim or defense, themtbvant is entitled tiudgment as a matter of
law. See Celotex Corp. v. Catrett77 U.S. 317, 322-23 (1986).

2. General legal standards

The Plaintiffs’ disparate treatment cta arise under the Age Discrimination in
Employment Act (“ADEA”), 29 U.S.C. § 624t seq. Title VIl of the Civil Rights Act of 1964,
42 U.S.C. § 2000et seq.the Americans With Disabilities Act (“ADA”), 42 U.S.C. § 121étl
seq, and the Colorado Anti-Discriminath Act (“CADA”"), C.R.S. 8§ 24-34-40&t seq Claims

under all of these statutes are analyzed similarly, applying the famdiaonnell-Douglas



burden-shifting framework (adit with slight variatbns as noted hereinpee Daniels v. United
Parcel Serv., In¢.701 F.3d 620, 636 (10Cir. 2012) (ADEA);Fassbender v. Correct Care
Solutions, LLC890 F.3d 875, 884 (foCir. 2018) (Title VII);Kilcrease v. Domenico
Transportation Cq.828 F.3d 1214, 1220 (1(ir. 2016) (ADA);Williams v. Department of
Public Safety369 P.3d 760, 771 (Colo.App. 2015) (CADA). Under this paradigm, each
Plaintiff bears the initisburden of establishing@ima faciecase by showing: (i) that she
belongs to the requisite protedtelass; (ii) that she had th@nimum objective qualifications
required for the job she held (ibre employment benefit she souglt))) that she suffered an
adverse employment action; and (iv) thatdldeerse action occurred @ircumstances giving

rise to an inference of discrimination. If theilLiff meets that initial burden, DaVita then bears
the burden of articulating a leégmate, non-discriminatory reason for the adverse action, and the
Plaintiff bears the ultimate burdef demonstrating that DaVitajgoffered reason is a pretext
for prohibited discrimination. Id.

Certain Plaintiffs also assert that thepcted to impermissiblretaliation for having
invoked rights under the ADEA, ADAitle VII, or CADA. Like disparate treatment claims,
retaliation claims under eacii these statutes are analyzedading to the same standards.
Hiatt v. Colorado Seminang58 F.3d 1307, 1315-16 (1@ir. 2017) (Title VII);Nealey v.

Water District No. 1324 Fed.Appx. 744, 748 (ADA and ADEA)gassounon v. Jeppesen

Sanderson, In¢688 Fed.Appx. 507, 509 (1@ir. 2017) (CADA). ThePlaintiffs must first

! Under Title VII, the ADA, and CADA, the Plaiiffs must ultimately demonstrate that

their membership in the protected class was a iy factor in DaVita'slecision to take the
adverse action against them. 42 U.S.C. § 2000e-2(m) (TitleNaHilton v. Oklahoma City

Univ., 911 F.Supp.2d 1199, 1207 (W.D. Ok. 2012) (ADBylo. Civ. Rights Com’n v. Big O

Tires, Inc, 940 P.2d 397, 401 (Colo. 1997) (CADA). Under the ADEA, the Plaintiffs must show
that, but for their age, they woutit have suffered the adverse acti@ross v. FBL Financial
Servs, Inc,, 557 U.S. 167, 177 (2009).




establish grima faciecase by showing that: (i) they eggal in an activity protected by the
relevant statute; (ii) they Hered an adverse employment aati and (iii) there is a causal
connection between the adverse action and theqieat conduct. If #y carry that burden,
DaVita must articulate a legitimate, non-tet#ry reason for the adverse action, and the
Plaintiffs must ultimatelylsow that the proffered reasonagpretext for retaliationld.

With these standards in mind, the Courhguto each Plaintiff's individual clainfs.

3. Ms. Augustin

Ms. Augustin was hired by DaVita as a Recruitment Manager in 2012, when she was
approximately 56 years old. Beginning in 20A&)y Denvir, Ms. Augustin’s supervisor, began
criticizing Ms. Augustin’s perfanance, commenting that Msugustin was not a “driver” and
was not sufficiently “aggressivé.”

In late 2015, Ms. Denvir proposed elimimetiof Ms. Augustin’s pagon and creation of
another position titled “Senior Manager.” Irsdussions about the Senior Manager position, Ms.
Augustin concluded that the ptien was effectively identicab the job she was already

performing, an issue that she edswith Ms. Denvir. Ms. Denvinsisted that the tasks to be

2 Unless otherwise noted, the Court deritresfactual discussions herein from the
Plaintiffs’ version of events.

3 Ms. Augustin’s brief seems to suggest thatsthstatements should be understood to be
code for Ms. Denvir’s desire for a younger eayge. But Ms. Augustin’s deposition testimony
does not clearly make such a link. Asked wdtet understood Ms. Denvir's comments about
wanting a more “aggressive” employee to maéas, Augustin testifiedhat she understood Ms.
Denvir to mean “more assertive with the staffid that such a dema “didn’t concern me.”
Similarly, when asked why Ms. Denvir “did netant you in the position because you weren’t
driven,” Ms. Augustin explained #t “I wasn’t hard enough on the staff.” When asked why she
believed that instructions to be tougher on thé sbnstituted criticism because of her age, Ms.
Augustin testified “Because being more aggressive or more ofex grersonality would be able
to get the results out of the tearndon’t feel she thought | had tkapabilities of doing that.”
The only comment from Ms. Denvir that Msugustin describes that clearly relates to
Ms. Augustin’s age are periodic comments by Blsnvir that Ms. Augustifididn’t look as old
as [she] was.”



performed in the Senior Mager position differed from those performed by Ms. Augustin. In
particular, the Senior Manager would lmducting phone recruiting. MBenvir observed that
other duties that Ms. Augustin was performindR&esruitment Manager, such as marketing,
advertising, budgeting, and planningguld not be accounted for in the Senior Manager position,
and that she would likely to cantie performing those functiondds. Denvir suggested that Ms.
Augustin write up a proposal for a position teatompassed these tasks and that Ms. Denvir
would present it for considdran to her supervisors.

A few days later, a formal job descrimtifor the Senior Manager position was posted.
Ms. Augustin thought that “it wasasically my current job desption. . . . [IJt had been
reworded slightly, but it was basically wHatas doing, and there was no mention of phone
work anywhere in the job deription.” Ms. Augustin e-mailed Ms. Denvir about the job
description, observing that “it loolke everything | discussed going to be the responsibility
of this new position.” Ms. Denvir responded thall of the aspects that you're doing are in the
job descriptions, that's part of the whole departtrs® [ ] it's in the job description as either
doing or insuring it gets done. Does that R&lps. Augustin consiered applying for the
Senior Manager position, but felt that Ms. Derhad lied about her intéions for the position
and that “tempered [Ms. Augustin’s] inter@sthe position.” Ms. Augustin also had a
discussion with Colleen Herbranson, her forsigoervisor, and expresseoncerns that Ms.
Denvir “did not want me in the [Senior Manapgosition.” Ms. Augusti testified that Ms.

Herbranson “basically agreed with nfe Thus, Ms. Augustin chose not to apply for the Senior

4 Ms. Augustin has not tendered an affiddroim Ms. Herbranson or any other evidence
that would eliminate the heagsaharacter of Ms. Augustin pifering an out-of-court statement
by Ms. Herbranson for its truth. The Court witlsame that Ms. Herbranson'’s alleged statement
might be admissible to show Ms. Augustin’s sttenind — that is, Ms. Augustin acted a certain
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Manager position. Instead, she continued warkin a proposal for another position containing
the tasks she wanted to perform, and eventually presented it to Ms. Denvir.

Ms. Denvir ultimately selected Alyssa Rpwho was under the age of 40 and less-
qualified than was Ms. Augustin for the Serlibanager position. Ms. Augustin presented her
proposal for another position to Ms. Dendnd Ms. Denvir preserdehe proposal to her
supervisor, but the supervisor vetoed the reitioesreate another new position. Ms. Augustin
was laid off in May 2016.

Based on these facts, Ms. Augustin assertsctaims: (i) age discrimination, in violation
of the Age Discrimination in Employment Act (“ADEA”), 29 U.S.C. § Gtlseq.and (ii) age
discrimination in violation of the Colorado Anti-Discrimination Act (“CADA”), C.R.S. § 24-34-
401et seq.

DaVita’s summary judgment motion challendés. Augustin’s abiliy to establish the
fourth element of therima faciecase — circumstances givirige to an inference of
discrimination — and contends that Ms. Augustin cannot show that DaVita’s reason for not hiring
her as Senior Manager — that she didapyly for the positio — is pretextual.

The Court quickly dispenses with thema faciecase: Ms. Augustin is protected by both
the ADEA and CADA, insofar as she is over &as old. There is no dispute that she was
qualified for her position as Recruitment Managerthat she had the objective qualifications for
the Senior Manager position. Atitere is no doubt that her tamation (be it described as a
layoff or replacement or otherwise) constituga adverse employment action. Finally, Ms.

Augustin has shown that her termination occurred in circumstandag gse to an inference of

way because she thought Ms. Herbranson madeatesrsint — but the hearsay rule prevents the
Court from taking as true ¢hfact that Ms. Herbransandeed said such a thing.



age discrimination, insofar as her ostensibf@acement, Ms. Roth, was substantially younger
than she was.O’Connor v. Consolidated Coin Caterers Cqrpl7 U.S. 308, 313 (1996).

DaVita has proffered a non-discriminat@yplanation for why Ms. Augustin was not
selected for the Senior Manager jtios - that she did not apply forit.The Court finds that Ms.
Augustin has not come forward wiélvidence to suggest that tleisplanation is a pretext for age
discrimination. Indeed, DaVita's explanationndisputably true: Ms. Agustin admits that she
did not apply for the Senior Manager position.

Ms. Augustin seeks to evade the significaocker decision not teormally pursue the
Senior Manager position by arguing that “Ms. Denvent out of her way to ensure that Ms.
Augustin would not apply,” seemingly suggesting thatould have been futile for her to do so.
She lists five facts that she contends suppaittdabnclusion. First, ghnotes that Ms. Denvir
made comments about wanting someone ‘@ggjve” for the position. Ms. Augustin’s own
testimony was that she understood this comrtergflect that Ms. Denvir wanted someone
“more assertive with the staff,” and Ms. Auguasstated that such a comment “didn’t concern

her.® Second, Ms. Augustin argues that Ms. Delied about the Senior Manager’s job

° The Court does not understand Ms. Augustinoiatend that DaVita's initial decision to
abolish the Recruitment Managaosition and reconstitute it &enior Manager was itself
discriminatory. Although it may be unorthodox #obusiness to engage in such shuffling (and
require incumbent employees to reapply for tegisting jobs), DaVita’snotion offers a lengthy
explanation of a reorganizatiorapl that triggered the job rér@racterization, and Ms. Augustin
has not disputed any of the facts recited by iLm&bout the reasons ftirat reorganization. In

any event, Ms. Augustin has ridéentified the person who decidezlabolish and re-characterize
the job, much less come forward with evidencsuggest that such a decision was the product of
age bias by that decisionmaker.

6 In any event, even if Ms. Denvir did nmansider Ms. Augustin to be sufficiently
aggressive with the staff, MBugustin has offered no evidence to suggest that a sufficient level
of aggressiveness was something that only yousglicants might have. Without additional
evidence demonstrating that Ms. Denvir wasgiSaggressiveness” as a proxy or code for
“youth” — and Ms. Augustin offers only her ownegpilation on that point — there is no reason to
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responsibilities in her first meeting with M&ugustin. Although it ppears that Ms. Denvir’s
initial description of the Senior Manager joblasng more focused on phone recruiting turned
out to be an incorrect statement of the jaxtual duties, Ms. Augustin offers only her own
hypothesis that Ms. Denvir misstated the job’poesibilities intentionally and purposefully, as
compared to there being a simple miscamioation or misunderstanding on one or both
women’s parts. Even assuming that Ms. Denviially misrepresented the Senior Manager job,
it is clear that Ms. Augustin was later able teieg the formal job desiption and confirm with
Ms. Denvir that the formal job description maneless encompassed allloér current duties as
Recruitment Manager. Thus, Ms. Augustin wdl/faware of what th&enior Manager position
entailed when she chose not to apply for itti@extent that Ms. Augustin decided not to apply
for the job because she no longer trusted Mswidethat too appears to have been a choice
made by Ms. Augustin, not a decision forced upon her because of her age.

Third, Ms. Augustin argues that Ms. Dentnefus[ed]to follow up with Ms. Augustin’s
guestions” and “encourag[ed] Ms. Augustin to wedsér time on an identical position proposal.”
Once again, this seems to overstate the recbing. only apparent inshce of Ms. Augustin
posing questions to Ms. Denwbout the position was the e-mail exchange between the women
following the posting of the offial Senior Managepp description. Ms. Augustin argues that
Ms. Denvir's response to the e-mail was sometawmbiguous,” but the Court sees no ambiguity
in Ms. Denvir confirming that “all the aspectswilfiat you're doing” as Recruitment Manger “are
in the job” of Senior Manager. As to Ms. D& encouraging Ms. Augustito “waste her time”
on a proposal for a separate position consistingeofabks she wanted to perform, the Court is

perplexed. By the time she submitted the proposal, Ms. Augustin had seen the Senior Manager

conclude that Ms. Denvir's commisrare indicative of age dismination, rather than simple
dissatisfaction with Ms. Augustin’s style.



job description, concluded thidiencompassed all of her current duties, and had Ms. Denvir’s
confirmation of that suspicion. One can onlgwase, then, that Ms. Augustin nevertheless
believed that the job she was proposing — presuniablyerself to fill — was something different
from the Senior Manager job. The Court carsay that Ms. Denvir Edwing Ms. Augustin to
propose a different position for herself was somehow evidence of age discrimination by Ms.
Denvir. Finally, Ms. Augustin takes issue with NDenvir “making no meaningful effort to help
her find a new job at DaVita and hiring a youngerqualified employee into the role of Senior
Manager.” But these eventsaurred after Ms. Augtis chose not to apply for the Senior
Manager job, and thus can hardly be ewnice of Ms. Denvir sonm®w discouraging Ms.
Augustin from applying.

The Court therefore findsdahMs. Augustin has failed wome forward with evidence
that would demonstrate that DaVita's reasanniat hiring her as Senior Manager — that she
failed to apply for the position — is somehowséand a pretext for age discrimination. Ms.
Augustin also makes an abbreviated argumentDhatta should have ferred her interest in
the position, given that she was already perfogihe position’s duties. It was clear that Ms.
Augustin was aware of the Senior Manager openitgreer ability to applyor it, and it was also
clear that Ms. Augustin chose to forego suclapgplication, apparentiy furtherance of her
hopes that DaVita would instead create tlew position she was proposing. In such
circumstances, she cannot show that DaVitfgsal to consider Indor a Senior Manager
position she chose not to apply forsnapretext for age discrimination.

Accordingly, DaVita is entitled to samary judgment on Ms. Augustin’s claims.
Because Ms. Augustin’s claims are factually digtiinom those of the remaining Plaintiffs, the

Court sees no just reason for delaying theyesf judgment in DaVita’s favor on her claims
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pursuant to Fed. R. Civ. P. 54(b), and such juelgt shall therefore issue contemporaneously
with this Order.

4. Ms. Landin

Ms. Landin was hired by DaVita as BRecutive Assistant in 2014, when she was
approximately 49 years old. Her immediat@ervisor was Marty M8uirk. Mr. McGuirk
reported to Dan Viaches, and Mr. Viaches had atevsupervisory responsibility for the entire
team of Executive Assistants.

Ms. Landin candidly acknowledges that “issum®se among the Executive Assistants in
late 2015. Those issues primarily involvedi&aine Lischer and Leah Schust, two fellow
Assistants that Ms. Landin characterizeteas experienced (and whom Ms. Landin initially
trained). Ms. Landin statesahMs. Lischer and Ms. Schusbuld “overwhelm[ ] her with
guestions concerning Mr. McGuik’schedule,” even though théarmation they were seeking
was available electronically. Ms. Landirobght these concerns kr. McGuirk, who was
supportive of her and encourageet to continue doing whahe was doing. Ms. Lischer and
Ms. Schust, however, complained about Ms. lianlifrectly to Mr. Viaches, who “blamed the
Executive Assistants not gettj along on Ms. Landin.” This led to a difference of opinion
between Mr. McGuirk and Mr. Viaches about thelity of Ms. Landin’s work and whether she
deserved a pay raise. Because Mr. Viachddihal authority on such questions, Ms. Landin
was not considered for a raise at that time.

In March 2016, DaVita's legaeam contacted Ms. Landin @it allegations that another
employee had made in a separate wage andidoauit against DaVitaMs. Landin told the
legal team that she believed thla¢ employee had a legitimate atai Ms. Landin contends that,

thereafter, Mr. Viaches “became more aggressiwards her and his criticisms of her ramped
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up.” (Notably, however, in her deposition, Msindin acknowledged that she had no personal
knowledge as to whether Mr. Viaches even knew abeuphone call with Déta’s legal team.)
Ms. Landin’s summary judgment response givesiglsiexample, referring to an instance in
which Mr. Viaches sent her an e-mail directivey to work with Ms. Lischer to reschedule a
meeting when Ms. Landin had already doné so.

At the time of her performance revieawMarch 2016, Ms. Landin complained to Mr.
McGuirk that “I felt that Dan Viaches was ttegy me unfairly and | didbunderstand why.”
(Ms. Landin’s brief characterizes this statetrenMs. Landin telling Mr. McGuirk that “she
believed she was being discriminated agdwmgatir. Viaches,” but Ms. Landin’s deposition
testimony on the subject is limdeo her expressing her confusion as to why Mr. Viaches would
ask her to train the other Assistants, and thehof a sudden, I'm the bad person and was being
blamed for everything his [Assistants] weren’trdpcorrectly.”) WherMs. Landin received her
performance review, she was told that Mrashes was not approving her for a raise, even
though he had approved raises for the other Asssstdvis. Landin statehat Mr. McGuirk told
her that Mr. Viaches was withholding anysefor her until the §sues” with the other
Assistants were resolved. Shortly thereaftés, Landin was given a document that showed the
salaries being paid to each of the Executive #iasits. She learned thsite was being paid less
than Ms. Lischer and Ms. Schust, among others,itdgelsaving more experiee than they did.

In June 2016, Ms. Landin had a phone conversation with Mr. Viaches about her
performance. At the conclusion of that call, Mandin told Mr. Viacheshat she believed that

he was discriminating against her becaudeeofage and sex. Mr. Viaches responded that

! Later in her summary judgment response, Msdin refers to an incident in May 2016,
where Ms. Landin and Ms. Schust disagreed on st to schedule an executive retreat. Ms.
Schust complained to Mr. Viaches about Mandin’s behavior, anir. Viaches allegedly
directed Mr. McGuirk to write up Ms. Landin. it not clear whether MiMcGuirk ever did so.
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“that’s bull. That’s not true,and the conversation ended. Mandin also reported her belief
that Mr. Viaches was discriminating against tteeDaVita’'s “People Services” (apparently, its
Human Resources department). Although Ms. Lasdinef states that she “did not know that
her [complaint] had been investigated at ahé testified that she tha telephone conversation
with a representative from People Services.

On July 18, 2016, Ms. Landin tendered her regigndo DaVita. In her brief, she states
that this was “because of Mr. Viaches’ fatiem of his younger Executive Assistants, his
constant criticisms of her, amis hostility after she spoke witbaVita's counsel” about the co-
worker’s claims. In her deposition, she acknalgled that she was notibg threatened with
termination and had not receivady “corrective actions,” but thahe felt she had to leave “due
to the hostile work environment that fM/iaches] was creating for me.”

Based on these facts, Ms. Landin assertssele@mns: (i) age disamination in violation
of the ADEA, (ii) age discrimination in violatioof CADA; (iii) sex discimination in violation
of Title VIl of the Civil Rights Act; (iv) sex dicrimination in violation of CADA; (v) retaliation
for engaging in protected aditiy, in violation of the ADEA;(vi) retaliation for engaging in
protected activity, in violation of CADA; and (Yiretaliation for engagin protected activity
in violation of Title VII.

DaVita seeks summary judgment on all of Mandin’s claims. As to her claims of age
and sex discrimination, DaVita primarily argueattMs. Landin cannot show that she suffered
an adverse employment action; in respoMse,Landin contends théer resignation was a
constructive discharge, and tisdte was subjected to counsgland criticism for her job
performance, and was given a performance review that was “negatively influenced by Mr.

Viaches’ feedback” and denied asatherefor. She also contends that she was paid less than
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younger workers, demonstrating discrimination on the basis of héramgeDaVita responds
that she lacks evidence to show that she wikl@ss than youngdexecutive Assistants. As to
her retaliation claims, DaVitagwes that Ms. Landin cannot shtivat she suffered any adverse
employment action and cannot show that arghsactions were causally connected to her
protected conduct.
a. Sex discrimination claims

The Court begins by summarily grantingrsuary judgment to DaVita on Ms. Landin’s
sex discrimination claims. Even assuming @@ or all of Ms. Landin’s claimed adverse
actions suffice for arima faciecase, Ms. Landin has not cofeeward with any evidence that
suggests that any of the conduct directedresjdier was because of her sex. All of the
Executive Assistants she alleges were treated more favorably than she was are female, and she
has not identified any allegedly sex-basemhe@nts made by Mr. Viaches towards her or
anyone else. The only evidence Ms. Landin caffgron the issue of sex discrimination is that
she is female and Mr. Viaches, the alleged decmiaker, is male. This is insufficient to

establish @rima faciecase of sex discrimination.

8 Ms. Landin makes a single-paragraph argurtteaitshe was paid less than similarly-
situated male employees in “Pegasus,btrerwise undefined work unit. Ms. Landin’s
deposition discusses the Pegasus unit onlylyariexplaining that “Marissa [otherwise
unidentified] does way more work than Jeff jetvise unidentified] does, and she’s paid way
less than Jeff.” It does not appear that Marissa or Jeff are Executive Assistants, or that Ms.
Landin has any other evidence to support aestian that she herself was subjected to pay
discrimination on the basis of her sex. Thus, the iags not explore this claim further.

o This also suffices to dispose of Ms. Landifitle VIl retaliation claim. Even under the
“mistaken good-faith belief” standard béve v. RE/MAX of America, In@38 F.2d383, 385
(10" Cir. 1984), Ms. Landin could not have haréd a good faith belief that Mr. Viaches’
conduct constituted sex discrimination. She has ifledtho meaningful facts that would allow
her to form a reasonable belief that Mra®Mes’ conduct towards her was based on her sex.
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b. Age discrimination claims

(i) adverseemploymentction

That leaves her claims for age discrintioa. As to those claims, the Court first
considers Ms. Landin’s contentiotigat she was constructivalyscharged to establish the
existence of an adverse employment action. #stactive discharge occurs where, because of
an employer’s discriminatory conduct, “the working conditions become so intolerable that a
reasonable person in the employee’s positionlavbave felt compelled to resignGreen v.
Brennan 136 S.Ct. 1769, 1776-77 (2016). The Cowetaluation of a consictive discharge
claim “disregard[s] both the employee’s subjeetiwew of the workplace environment and the
employer’s subjective intentiomegarding the employee Sotunde v. Safeway, In¢16
Fed.Appx. 758, 768 (10Cir. 2017). Itis not enough ttiew that the working conditions were
“difficult or unpleasant”; the employee mustosv that, objectively, a reasonable person would
have viewed the working conditions as intolerabte.

The Court finds that Ms. Landin has not aderstrated a triable issue as to whether she
was constructively discharged. The crux of Mandin’s situation is that she sometimes had
difficulties in getting along with her younger caikers, and that Mr. Viaches would — perhaps
unfairly -- take the co-workerside when disputes arose. These circumstances might be
“difficult or unpleasant” for a&onscientious employee, but they fall far short of being
“intolerable.” See e.g. Sotundél6 Fed.Appx. at 769 (poor penfieance reviews, a manager
discrediting the employees work and spreadiurgors that the empleg “would not be there
much longer,” and the employer’s failure to istigate complaints of discrimination did not
amount to constructive discharg8gnchez v. Denver Pub. Schodlé4 F.3d 527, 534 (1(Cir.

1998) (employer favoring younger co-workers did awtount to constructive discharge). Ms.
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Landin had an array of options to deal with gituation that stoppeti@rt of resignation: she
could simply avoid conflict witther co-workers (and thus crisen by Mr. Viaches), by working
the way they wanted to, even if that meanhddasks inefficiently. She could have followed up
on her single complaint of discriminationReople Services, soughdgsistance from Mr.
Viaches’ own supervisors, or asked Mr. McGuirkotiers to intercede with Mr. Viaches on her
behalf. She could have requested a transfexamsignment of certajab duties to remove the
need to interact with the trolddome co-workers. Or she could have simply bided her time,
unpleasant as that might have been, givenstt@atvas never threatened with termination or
subjected to any significa discipline. The Court does not inteto disparage theustration that
Ms. Landin must have felt, being treated wdthrespect by her co-workers and supervisor
despite being skilled and efficient at her jakut the standard for establishing a constructive
discharge is a considerable oaad the fact that Ms. Landin wariticized, even unfairly, on a
handful of occasions by Mr. Viaches fails, anatter of law, to rise to that standard.

Ms. Landin argues that several cases from tffeCiftuit would support a finding that
she could establish a claim for constructive disgba The Court finds the cases inapposite. In
Acrey v. American Sheep Industry As§81 F.2d 1569, 1573-74 (1€ir. 1992), the court
affirmed a jury’s finding of constructive discharge where two different supervisors urged the
employee to quit and threatened her wiibcharge if she did not. Similarly, 8pulak v. K Mart
Corp, 894 F.2d 1150, 1152-1154 (A@ir. 1990), there was ewddce that an employee’s
manager threatened to fire the employee, sthigithe employee was “fired or going to be
fired,” and gave the employee an ultimatum toegitlake early retirement or be fired and lose
his benefits.Accord Burk v. Oklahoma Pub. C81 F.3d 975, 978 ({0Cir. 1996) (considering

whether constructive discharge jury instrantis appropriate where evidence shows that
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employee “truly was presented with a choice betwesigning or being fi#’). These cases are
clearly distinguishable from the facts presertg Ms. Landin here. MViaches’ criticism of
Ms. Landin’s performance never rose to the le¥e request for Ms. Landin’s resignation or
threatening her with terminatiohshe did not resign. Thus, tl@ourt finds that Ms. Landin has
not come forward with evidence sufficientd@ate a triable issue of whether she was
constructively discharged; rather, the evidendalbd#ishes that her reggiation was voluntary.

Turning to the other examples of allegeterse employment actions, the Court first
considers Ms. Landin’s allegation that DaMfii@id younger Executive Assistants a higher salary
than it paid her. The sole support for thistemtion is a statement iWs. Landin that, at some
point during her employment, she received euthoent from a co-worker that showed the
salaries of various Assistants, and that Ms. Landin’s salary was lower than that paid to her
younger co-workers. Ms. Landin téed that she no longer has tldecument and that she did
not know whether it was an offadi DaVita payroll document or from some other source. She
attests to no other pensal knowledge of her co-workers’lages. DaVita, on the other hand,
has produced an affidavit that specifically recitiee salaries of each thfe Executive Assistants,
showing that Ms. Landin earned more the Mscher and Ms. Schust, and that the only
Assistant paid more than Ms. Landin was JanRkmos, who is only one year younger than Ms.
Landin. Ms. Landin has not come forward withd@nce that disputes that produced by DaVita,
and thus, the Court finds that Ms. Lantias not shown that she suffered an adverse
employment action in the form of Ingj paid less than younger co-workers.

Finally, the Court considers whether Miaches criticizing her work or favoring
complaints against her by her co-workers ariedbe level of an adverse employment action.

To be sufficiently adverse, an employment actiarst be material, amoting to a firing, failure
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to promote, reassignment with significantly diffat duties, or a desibn causing a significant
change in benefitsHiatt v. Colorado Seminang58 F.3d 1307, 1316 (£0Cir. 2017). Events
such as counseling, criticism, or a verbal wagnilo not typically rise tthe level of adverse
actions, absent a showing that they affectedraployee’s pay or prosges for advancement or
discipline. See Anderson v. Clovis Mun. Schp@B5 Fed.Appx. 699, 704 (“I@:ir. 2008).

Most of Mr. Viaches’ criticism®f Ms. Landin would not suffice under this standard, but the
Court notes that on two occasions, once @ 2015 and again in conjunction with her
performance review in March 2016, Mr. Viachetised to approve Ms. Landin for a raise that
had been recommended for her. Because the ddraalaise can constitia significant change
in pay or benefits, the Court finds that Mandin has sufficientlglemonstrated that Mr.
Viaches’ refusal of raises for her constitute adverse employment actions.

(b) circumstances giving rise to an inference/pretext

The next question is whethigre denial of those raisesaurred in circumstances giving
rise to an inference of age discrimination. aAmninimum, the March 2016 denial of a raise to
Ms. Landin permits such an inference, ins@a Ms. Landin allegebat younger co-workers
were given a raise, yet she was not. Davatends that Ms. Landin lacks personal knowledge
that the other Assistantsceived raises, but her depositteatimony is cleathat “the other
[Assistants] got a raise, and | didn’'t.” Thecord does not reflect an exploration into Ms.
Landin’s basis for that knowledge, and the Court will not speculate one way or the other as to
how she came to that knowledge. Notably, Da¥ida not come forward with evidence that
establishes that the other Assistantbrit receive raises in March 2016.

DaVita’s motion papers do not address #&sons why Ms. Landin was refused a raise in

March 2016, and thus, the Court need not nmue the pretext stage. Ms. Landin’s age
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discrimination claims will proceed to trial, limddo the issue of Mr. Viaches’ denial of a raise
for her in March 2016.
c. Retaliation claims

That leaves Ms. Landin’s claims for retaliation for complaining of age discrimination, in
violation of the ADEA and CADA Although the recordeflects that Ms. Landin formally
complained of age discrimination to Mr. Viaches (and then DaVita's People Services) in June
2016, Ms. Landin’s summary judgmdniefing does not identify th event as supporting her
ADEA and CADA retaliation claim&’ Rather, she focuses on her March 2016 discussion with
DaVita’s legal team, in which she stated s@pport for a co-workes’ pending suit against
DaVita!' Thus, the Court examines ather Ms. Landin can establisipama faciecase of
retaliation with regard to that protected activity.

Ms. Landin seems to argue that Mr. Viacheseased his criticm of Ms. Landin as a

result of her supporting Ms. Oldéin’s lawsuit in the discussiontiy DaVita’s legal team. But

10 Even if Ms. Landin did premise her retailatt claims on her June 2016 complaints of
discrimination to Mr. Viaches, for the reasatated above, the Court would find that Ms.
Landin has not shown that DaVita took any adverse employmgoi against her thereafter.
The only meaningful event remaining in the chilogy at that point was her resignation in July
2016, which the Court has already determined chaé¢ amount to a constructive discharge.

1 The record is unclear as to gther there are facts to suppibw statutory basis for such a
claim. The Court understands that the conversdtetween Ms. Landiand DaVita concerned
whether Ms. Landin would give a depositiorpending litigation between DaVita and employee
Kelsey Oldershaw. As far as the Court dastern, the only pending litigation involving Ms.
Oldershaw and DaVita at this point in time would have l@elershaw v. DaVita Healthcare
Partners, Inc. D.C. Colo. L. Civ. Case No. 15-cv-0196%hat case concerns allegations that
DaVita was failing to pay overtime wages reqdil®y the Fair Labor Standards Act (“FLSA”),

29 U.S.C. § 20%t seq. To the extent that Ms. Landin alleges that she was retaliated against for
assisting in Ms. Oldershaw’s FLSA lawsuit, tiqgoropriate statutory cle is not the ADEA’s

(or CADA's, or Title VII's) anti-retaliation povisions, but rather, the FLSA’s. 29 U.S.C. §
215(a)(3). Ms. Landin has not alleged FLS#akation, but DaVita has not challenged her
retaliation claims on this basis. Ultimatelyr fbe reasons set forth above, the Court need not
resolve this particular puzzle.
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as DaVita points out, Ms. Landin has not allegad] apparently cannolege, that Mr. Viaches
ever actually knew about her discussions \mi#tVita’'s legal teamMs. Landin acknowledged
in her deposition testimony thageither Mr. McGuirk nor MrViaches was present during her
discussions with DaVita’'s legééam, and that after that meefj she did not discuss the meeting
with either Mr. McGuirk or Mr. Viache¥ She acknowledges that, when she alleges that Mr.
Viaches stepped up his criticismloér after she met with the ldgaam, she is only speculating
that Mr. Viaches knew of that meeting. Miiaches has submitted his own affidavit denying
any knowledge of any discussions Ms. Landin W&t DaVita's legal €am until after she had
already resigned. Thus, Ms. Landin has failedaime forward with evidence that creates a
genuine dispute of fact as to whether Mr. Vieglwas aware of her disgsions with DaVita’'s
legal team. That defect is fatal to her retadiattlaim(s), as no inference of causation can arise
without a showing that the decisionmaker altyuenew of the employee’s protected conduct.
Petersen v. Utah Dep't of Cor801 F.3d 1182, 1188 (10th Cir. 200Accordingly, DaVita is
entitled to summary judgment on Msandin’s retaliation claims.

Thus, the Court grants DaVita’s motiorr fummary judgment against Ms. Landin in all
respects, save for Ms. Landin’s claims oé aliscrimination under the ADEA and CADA with
regard to the denial of her raise in March 2106y@mat portion of those claims will proceed to

trial.

12 Ms. Landin points to anoth@ortion of her deposition, wheshe indicates that she

talked to Mr. McGuirk about whether Ms. Oldershshould retain an attoey. It is not clear

from the record when this discussion occurredg-before or after Ms. Landin’s discussions

with DaVita’'s legal teamdne would assume before M3ldershaw commenced the 2015

lawsuit, as she was represented by counsel therpaftltimately, the Cart need not consider

the matter further because Ms. Landin does not allege that she ever had such discussions with
Mr. Viaches (or even that Mr. McGuidonveyed her sentiments to Mr. Viaches).
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5. Ms. Navarro’s claims

Ms. Navarro was hired by DaVita in 2088d worked there until December 2015. At the
times pertinent herein, she helek position of Facility Adminisator, responsible for managing
employees and operations at DaVita’'s Westmin§telprado facility. Hedirect supervisor was
initially James Hein and later Jan Sheetz, botwlotdm were supervised by Paul Asper.

Ms. Navarro contends that, upon assunimaiyect supervision over her in 2013, Mr.
Asper was unjustifiably critical of her perforntn In January 2014, Mr. Asper told her that he
expected that she would not have any of her eyaas defect to a competitor, a requirement that
she believed was impossible, given budget i&gins and a lack of corporate support. Ms.
Navarro did her best, but in September 2014, MpeAsriticized her for the performance of the
Westminster clinic and placed Ms. Navarro dhesformance Improvement Plan (“PIP”).

During that discussion, Mr. Asper obsertbdt Ms. Navarro was not a “team player,”
because she was not attending informal, off-dotyial events and gatherings of DaVita
employees. Ms. Navarro stated that she felomfortable attending such events, because the
events often involved often heavy drinking gordssure to consume alcohol. Ms. Navarro
explained that she has a seizdigorder, and that as a ressle does not drink. Mr. Asper
replied that he did not expeugr to “booze it up” at the gathings, and Ms. Navarro responded
that “it seemed to me that he did.”

Ms. Navarro successfully completed FéP in November 2014, and in early 2015, she
was promoted to Facility Administrator. Wertheless, she contindi¢o struggle with an
inadequate budget for her cliraod seeming indifference froktr. Asper. In October 2015, Ms.
Sheetz placed Ms. Navarro on a second PIP, digebier to improve her facility’s DQI score —

an internal measure affacility’s patient outcomes — with#b days. Ms. Navarro remarked that
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because DQI scores measured 90-day penbdsuld be impossible to show improvement

during the PIP period. Ms. Sheeigreed, but encouraged Ms.Jdao to nevertheless attempt

to show some improvement. In December 2015, Ms. Sheetz met again with Ms. Navarro,
acknowledging that she had been harsh on Ms. Navarro in order to cause her to quit, and stated
that Ms. Asper did not want Ms. Marro to continue working for Data. Ms. Sheetz said that if

Ms. Navarro did not resign, Ms. Asper would faavay to terminate her. Ms. Navarro then
tendered her resignatidh.

Based on these facts, Ms. Navarro assertslaims: (i) sex discrimination in violation of
Title VII; (i) sex discrimination in violation o€ADA; (iii) disability discrimination in violation
of the ADA,; (iv) disability discimination in violation of CADA;(v) retaliation for engaging in
protected activity, in violation ahe ADA; and (vi) réaliation for engaging in protected activity
(on the basis of disability)n violation of CADA.

DaVita seeks summary judgment on alMdg. Navarro’s claims. As to her sex
discrimination claims, it contels that she cannot demonstiidiat her termination arose in
circumstances giving rise to an inference ofdisgrimination or show that its proffered reason
for her termination — poor performance — is a piefimxsex discrimination. As to her disability
claims, it contends that she cannot show thatishdisabled,” as defined by the ADA, cannot
show that she was qualified for her position,rad@rshow that her termination occurred in
circumstances giving rise to an inference of discrimination, or show that DaVita's reason for her
termination was pretextual. As to her retaliation claim, Daafieges that shcannot show a

causal connection between her revealing her medical conditMn #sper and her termination.

13 DaVita takes the position that it teimated Ms. Navarro’s employment.
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a. Sex discrimination claims

The Court accepts that Ms. Navarro haaldshed the first three components girema
facie case of sex discrimination — that shéeimale, that she met the minimum objective
gualifications for her positionna that she suffered an adverse employment action, namely
termination. The Court then tigo the question of whether sten show that her termination
occurred in circumstances giving rise toiafierence of sex discrimination. An employee
seeking to satisfy this element may do sa wariety of ways: by showing discriminatory
comments by decisionmakers, showing that sinpaiiuated male employees were treated more
favorably, by showing that the employee waglaced with a male, or, more generally, by
showing suspicious timing or sequenceswénts leading up to the terminatiddlotke v. Whitg
405 F.3d 1092, 1101 (fccir. 2005).

Ms. Navarro’s summary judgment brief on th@nt first digresses into a complaint that
DaVita “refused to turn over citial evidence relating to” variowsibjects, “warranting denial of
[DaVita's motion] pursuant to Fed. R. Civ. P. 56(dThe Court finds that Ms. Navarro has not
made the showing necessary to obtain relief pursuant to Rule B#d)generally Milam v.
Pafford EMS 729 Fed.Appx. 632, 635 (1ir. 2018) (requiring aaffidavit explaining why
facts cannot be presented, the probable facteiistt what steps were reasonably taken to
obtain those facts, and a showthgt the requesting party had ta&en dilatory in obtaining
them). Among other things, Ms. Navarro blarDed/ita moving to quash her notice for a Fed.
R. Civ. P. 30(b)(6) deposition, rseed on the eve of the discoyateadline, argumg that such a
deposition would have yielded the infornmatishe needs to oppose summary judgment. The
motion to quash was grantéd65)by the Magistrate Judge a few days before Ms. Navarro filed

her summary judgment response. Ms. Navarradidhereafter seek to reopen discovery or
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otherwise obtain the information she seeks. Thuen if the Court were to grant Ms. Navarro
additional time to marshal evidemin opposition to DaVita’'s motiothe record reflects that she
would be unable to do so. Accordingly, the Galenies her request for relief under Rule 56(d).

Ms. Navarro proffers several items that, shatends, suggest Mr. Asper’s sex-based bias
against her. The Court briefly examines eactstFshe recites an imstce from 2013, when she
provided Mr. Asper with extensivaformation relating to a DaVitanitiative, only to have Mr.
Asper “not meaningfully respond and admit[ ]Heed not looked at the refsr’ At best, this
suggests that Mr. Asper might beneglectful, indifferent, aron-communicative manager, but it
does not give any reason to susfgbat Mr. Asper ignored theperts because of Ms. Navarro’s
sex. Next, Ms. Navarro points kds. Sheetz’ alleged statement that Ms. Asper did not like Ms.
Navarro. Putting aside the hearsay problems sutth an assertion — Ms. Navarro has not
offered any affidavit or testimony from Ms. &tz acknowledging such a statement, making it
impossible for the Court to tretite statement “Ms. Asper did nidke me” as true — again, the
mere fact that Mr. Asper didbt like Ms. Navarro does notpeit an inference that it was
because of her sex; Mr. Asper may not hakediMs. Navarro’s personality, her performance,
her attitude, or any of a host of cheteristics unrelated to her sex.

That leaves Ms. Navarro’s argument that slas treated less favorably than similarly-
situated male employees by Ms. Asper. She ptintisree males in partidar. First, she notes
that Cole Casey was “promoted to [FacilityrAihistrator] after onlthree months as an
[Assistant],” apparently in contrast to Msavarro who apparently spent two years as an
Assistant before being promoted. Beyond Haak statement, and her assumption that her
facility’s QCI scores were higher than Mr. Cg'se (because Ms. Navarro’s QCI scores were the

highest in Colorado), Ms. Navardmes not demonstrate how sheuld be similarly-situated to
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Mr. Casey in any other respect. She admittdeeindeposition that she was not familiar with
Mr. Casey’s performance evaluations nor was awhtee criteria by which Mr. Casey’s facility
was measured. Without a showing that she wa#asly-situated to MrCasey in all material
respects relating to the decisitmnpromote an Assistant to Fetyt Administrator, Ms. Navarro
has not shown that Mr. Casey’susition permits an inference of sex discrimination to be drawn.
See Aramburu v. Boeing GCd12 F.3d 1398, 1404 (1ir. 1997).

Ms. Navarro also points to Nathan Gabbftt. Gabor was issued a PIP by Mr. Asper in
March 2015 and was asked to resign in July 2dL® to ongoing performance problems. It
appears that Ms. Navarro believes that Mib@avas treated more favorably than she was
because DaVita gave Mr. Gabor one month to &indther job at DaVita iheu of termination,
whereas it did not give her an opportunity to Idokother work within DaVita. However, given
that Ms. Navarro was on her second PIP when she was terminated, whereas Mr. Gabor was on
his first, the Court cannot conclutieat Mr. Gabor and Ms. Navarveere similarly-situated in all
material respects. Moreover, as DaVita notes prformance deficiencies that DaVita noted in
Mr. Gabor’s PIP and in Ms. Navarro’s are differewith Ms. Navarro’'iting to criticism she
was receiving from her subordinates whefdasGabor’s cited his lack of knowledge of
DaVita’'s processes. Under these circumstaritbesCourt cannot say that Ms. Navarro has sown
that she was similarly situatédl Mr. Gabor, such that thifferent ways in which their
terminations were handled reflectx sliscrimination on Mr. Asper’s part.

Finally, Ms. Navarro points tdim Winders. She contenttat Mr. Asper acknowledged
that she was paid less than Mr. Winders, aatlttr. Winders was not criticized for failing to
attend off-premises social gatherings. Msvitao’s deposition makedear that she has no

knowledge of whether Mr. Asper was criticizeddisciplined for not atteding social gatherings,
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making that argument irrelevant. As to the nfat that Ms. Navarravas paid less than Mr.
Winders, Ms. Navarro has offered no additional emizke to show that she was similarly-situated
to Mr. Winders in all other respects, such tth&ferential pay ratesauld only be explained by
sex discrimination. Thus, Ms. Navarro’s attemptsdmpare herself to male employees fails to
warrant an inference that MAsper discriminated againsér on the basis of her sex.

Lastly, Ms. Navarro states that her coxrti#f, Ms. Stant, also “was targeted for
termination” by Mr. Asper, and that Ms. St&mew of another woman, Sandi Vanek, who was
terminated at Mr. Asper’s request. As to Manek, Ms. Navarro offers only Ms. Stant’s
hearsay testimony about what M&nek told Ms. Stant. And M&lavarro offers no meaningful
summary of Ms. Stant’s owntiractions with Mr. Aspet*

Accordingly, the Court finds th&s. Navarro has failed to establislpr@ma faciecase
of sex discrimination and DaVita is etieéd to summary judgnmt on those claims.

b. Disability discrimination/retaliation claims

The Court will bypass DaVita’s arguments that Ms. Navarro cannot show that she is
disabled for purposes of the ADA and cannot show that she met the minimum qualifications for
her position. Instead, the Court finds that Mavarro’s ADA claims fail at the fourth step of
theprima faciecase, because Ms. Navarro cannot sti@t/her termination occurred in
circumstances giving rise to an inference thatas based on her saiz disorder. As the
recitation above suggests, Mr.#&s criticized Ms. Navarro farot attending DaVita social
gatherings, and Ms. Navarro explained that heordier prevented her from drinking. Mr. Asper

responded that she was not requiiedrink in order to attentthe social events. Ms. Navarro

14 The Court declines to comb through Ms. Stan&sponse in support of her own claims to
ascertain whether there are factsréhthat could assist Ms. NavarrThe parties chose to present
each individual Plaintiffs’ claims separately faurposes of dispositive motions, and thus, the
Court treats each motion independently of each other.
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has not come forward with evidence that shidves Mr. Asper’s statement was somehow untrue
— for example, she does not contend that sheegulesitly attended a gathering and was forced to
drink alcohol. Thus, the recordflects that she was givenesjific permission by Mr. Asper to

not drink at the social gathags because of her disorder. sbch circumstances, the Court
cannot draw any inference that Ms. Navarro’slioal disorder was related to her termination,
and DaVita is entitled to summary judgment her disability discrimination claims.

Similar reasoning dispels Ms. Navarro’salility retaliation claims. Assuming —
without necessarily finding — that Ms. Navarreéport of her condition té¥r. Asper constitutes
protected activity under the ADA, tlecord reflects that, ratherah retaliating against her, Mr.
Asper specifically accommodated her seizure disorder by telling her that she did not have to
drink alcohol at the social gatlegs. In any event, the recaatso reflects that Ms. Navarro
cannot show any causal conneantbetween her discussion of le®ndition with Mr. Asper in
September 2014 and her termination more than algsair(or, for that matter, her placement on
the second PIP in October 2015). A causainection between thgotected conduct and
adverse action can be inferred if they occulase temporal proximity say, less than three
months; otherwise, a plaintiff alleging retaiken must come forward with additional evidence
demonstrating causationwinston v. Ros§25 Fed.Appx. 659, 665 (1ir. 2018). Ms.

Navarro has not come forward with evidencsuggest that the decision to place her on a PIP
and ultimately terminate her was caused bydigrussion of her contitbn with Mr. Asper.

Accordingly, DaVita is entitled to summajydgment on all of Ms. Navarro’s claims.

For the reasons discussed above, judgmesupat to Fed. R. Ci\R. 54(b) shall enter

immediately.
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6. Ms. Oldershaw’s claims

Ms. Oldershaw was hired by DaVita asErecutive Assistant in 2014, and later was
named a Divisional Coordinatbt primarily supporting Benjamin Stapleton, Brain Saito, and lan
Wong. They, in turn, were supgsed by Margaret Anderson.

In March 2015, Ms. Oldershaw was issuguegormance evaluatiahat contained both
praise and identified areas for improvemeshe was given an overall grade of “meets
expectations,” and was anded a merit raise.

In May 2015, Ms. Oldershaw requested leave time off to undergo surgery and recovery.
When she informed Mr. Stapleton, he was yoglyaabout it and responded that the timing was
inconvenient, given an upcoming business event. He asked what the surgery was for, and when
Ms. Oldershaw informed him that it had to ddiwher reproductive organs, he “got red” and
immediately responded that he didn’t want tath@ny more. Thereafter, Mr. Stapleton began
criticizing grammatical and puheation mistakes in e-maiteat Ms. Oldershaw sent, and
criticized her for callingo ask him questions.

On July 4, 2015, Ms. Oldershaw complainedHuman Resources representative Kelly
Kolb that Mr. Stapleton wa“retaliating against” héf. On July 6, 2015, on the eve of her

surgery, Ms. Oldershaw agaipake to Mr. Stapleton abober impending absence. Mr.

1o There is some dispute between the padgt whether the Bisional Coordinator
position was a demotion or lateral transfer from the Executive Assistant position. This dispute
need not be resolved fpurposes of this Order.

16 Curiously, Ms. Oldershaw cites only to Mrapteton’s deposition isupport of this fact,
not her own. Mr. Stapleton states that Kd&dershaw “mentioned to Kelly Kolb [an HR
Representative] in or around July 4 . . . tfa was being retaliategjainst.” Later, Ms.
Oldershaw cites to Ms. Kolb’s depositiontte®ny about this same complaint. Ms. Kolb
testified that Ms. Oldershaw “stated that sheliiedt [Mr. Stapleton] was — | can’t remember the
wording exactly, whether it was harassing behawrahe environment, something to that
effect.”
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Stapleton again repeated that Bbsence would be inconvenient. Then he advised her that, due
to performance problems, he was placing her on a PIP.

Ms. Oldershaw returned from her leave on or about July 12, 2015. Mr. Stapleton
continued to send her e-mails critiquing the eoid of e-mails she was sending, and on July 22,
2015, called her and told her that she was novstg improvement and should consider looking
for another job. Mr. Stapleton also directedttils. Oldershaw’s accessbaVita’'s network be
terminated for several days, effectively ending her ability to perform her duties. DaVita formally
terminated Ms. Oldershaw’s employment on August 3, 2015.

Based on these allegations, Nddershaw asserts seveaniois: (i) sex discrimination
under Title VII, (ii) sex discrimination underADA; (iii) disability discrimination under the
ADA,; (iv) disability discrimination under CADA(v) retaliation for engaging in protected
activity under the ADA,; (vi) retieation for engaging in proteatieactivity under CADA; and (vii)
retaliation for engaging in prected activity under Title VI!

As to the sex discrimination claims, Dita moves for summary judgment contending
that Ms. Oldershaw cannot show that she was qualified for her pdéitteat, she was
terminated under circumstanagsing rise to an inference gex discrimination, or that

DaVita's proffered reason for her terminatiopeer performance — is pretextual. As to the

v The Court notes that Ms. Oldershaw hasimabked either the anti-discrimination or
anti-retaliation provisions of thFamily and Medical Leave Act (“FMLA”"), 29 U.S.C. § 2615(a).

18 The Court reflexively rejects this argumennigarly all the forms that DaVita urges it.
For purposes of prima faciecase, Ms. Oldershaw need oslyow that she met the minimum
objective requirements for her jole-g.a certain educational degreea designated number of
years of experienceEEOC v. Horizon/CMS Healthcare Coy20 F.3d 1184, 1193-94 (10
Cir. 2000). She is not requiredsbow that she was performingetjob to DaVita’'s satisfaction,
as that conflates the minimal requirements ofpiti@a faciecase with the question of whether
an employer’s performance-based explamator an adverse action is pretextugenworthy v.
Conoco, Inc.979 F.2d 1462, 1470 (1@ir. 1992) (“the employer's reasons for the adverse
action are not appropriatelydarght as a challenge to thdfstiency of the plaintiff'sprima facie
case”).
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disability discrimination claims, DaVita contentf&t Ms. Oldershaw caot show that she is
disabled or that DaVita regarded her as stlet, she was qualified férer position, or that her
termination occurred in circumstances giving risartanference of disability discrimination. As
to her retaliation claims, DaVita alleges thg. Oldershaw cannot show a causal connection
between her request for time off for surgery Badtermination, and cannot show that DaVita’'s
reasons for her termination are pretextual.
a. Sex discrimination claims

Assuming that Ms. Oldershaw estabés all the other elements of pgima faciecase,
the Court agrees with DaVita that she has faibledome forward with any evidence that permits
a reasonable inference that Mr. Stapleton ireated her because bér sex. Ms. Oldershaw
does not point to sexist commenbtg Mr. Stapleton or point tany particular evidence that
would indicate that his actionswards Ms. Oldershaw were thated by sexist bias. Ms.
Oldershaw does not identify similarly-sitedtmale Divisional Coordinators whom Mr.
Stapleton treated more favorablyMs. Oldershaw appears to rely upon “the timing and

sequence of events,” pointing‘iesuance of a PIP shortlytaf Ms. Oldershaw’s request for

19 Ms. Oldershaw’s brief contas a single sentence acithtion referencing “another
teammate who used inappropriédaguage in e-mails,” to vam Mr. Stapleton issued only a
written warning rather than afl She does not describe taarhmate, the circumstances, or
anything else to put this eventany kind of context. It id1s. Oldershaw’s obligation to
sufficiently set forth the pertinent evidence, anel @ourt is not obligatet comb the record for
her. Adler v. Wal-Mart Stores, Inc144 F.3d 664, 671 (1Cir. 1998).

Even if the Court were to consider seVadditional pages of Mr. Stapleton’s deposition
transcript on this point, it uld learn that the “teammate” question was Andy Kulyk, a male,
who was “a vice president who does businessldpueent.” Mr. Kulyk was being issued a
warning, rather than a PIP, in part because3taipleton was correctirggspecific incident of
Mr. Kulyk not complying with DaVita standasgnot a situation where Mr. Kulyk’s overall
performance was unsatisfactoryloreover, Mr. Stapleton explaideghat the decision to give
Mr. Kulyk a written warning was made by “ourte#a compliance team.” Thus, to the extent
Ms. Oldershaw seeks to compare herself to Mr. Kulyk, she has not shown that they shared a
similar job title or responsibiliéis, that they violated rules cdmparable seriousness, and that
the disciplinary decisions in questiarere made by the same supervisor.

30



time off . . . and termination less than a month later.” But while such timing might be indicative
of some form of animus, it does nothing to segjghat sex-based animus was at play. Civil
rights statutes are not all-purpdsels, used indiscriminately to strike at the heart of any
employment decision that might seem inappropatenfair; to the comary, they are precise
instruments that are applicable only in narrodéfined circumstance. It is the burden of a
plaintiff to invoke the proper statute and demonstthé facts that warrant its application. Here,
because Ms. Oldershaw has not come forward anthevidence to suggest that Mr. Stapleton
treated her unfairly because she is female, she fails to demonstrate gptimabaléaciecase of
sex discrimination. DaVites entitled to summary judgment on her claims for sex
discrimination.

b. Disability discrimination claims

DaVita contends that Ms. Oldershaw canstutw that she is a member of a class
protected by the ADA or CADA's disability sicrimination prohibitions, because she is not
“disabled” under those atutes’ definitions.

Under the ADA, an employee is “disabledtlity have a physical or mental impairment
that substantially limits one or more of theirjordife activities. 42 U.S.C. § 12012(1)(A). Ms.
Oldershaw has not argued that she suffered &oynactual disability Rather, under the ADA,
an employee who is not actually disabled is nevertheless protected by the statute if they are
“regarded as having such an impairment'thgir employer. 42 U.S.C. § 12102(1)(C).
However, an employee who is regarded by taeiployer as having an impairment of “transitory
and minor” duration — one of “6 months or less’s not considered “disabled” under the ADA.
42 U.S.C. 8 12102(3)(B). The regulationplementing the ADA emphasize that the phrase

“transitory and minor” igo be read in the disjunctivean employer does not regard an
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employee as disabled only if its understandingas tihe alleged impairment is both “transitory”
and also “minor.” 29 C.F.R. § 1630.15%f).There can be little dpute that Ms. Oldershaw’s
need for surgery and recovery was “transiteryls. Oldershaw madgear to Mr. Stapleton

that she would need three ddgssurgery and three weeksrecover and there is nothing to
suggest that Mr. Stapleton misderstood that duration. Thusetbnly question is whether Mr.
Stapleton nevertheless considekésl Oldershaw’s impairmemd be something other than
“minor.” Neither the ADA nor its regulations noourts have attempted to offer a more precise
definition for the term “minor” in this context.

Ms. Oldershaw’s response on this issue rfoas. She contends thislr. Stapleton must
have regarded her as having more than a “mimopairment because he “claim[ed] to HR [that]
Ms. Oldershaw would be ‘bedridden’ or ‘completely disabled’ after surgamnstipport of this
contention, Ms. Oldershaw points only ta loevn deposition testimony, which relates the
following events occurring on July 6, 2015, a&e reminded Mr. Stapleton of her upcoming
surgery (and Mr. Stapleton mentioned that absence wouldke “inconvenient”):

And then | went back to my desk. Shannon [Gibbons, an HR
representative] e-mailed me probabe minutes later and said:

You need to come to my office right now. Ben [Stapleton] just
came racing into my office — these were her exact words — and said
you were going to be, quote, bedridden for three weeks. So please
come talk to me privately. . . And Shannon’s e-mailing me that
Ben’s perceiving me to have this joi like, disability from some
surgery that I think I'm going tgo back to work for three days

later. . . Because what Ben told her, | was going to be completely
disabled. And she was aif a sudden surprised by it.

20 The ADA'’s implementing regulations seemstaggest that the “transitory and minor”
limitation is an affirmative defense on whithe employer bearsdtburden of proofSee
Budhun v. Reading Hosp. and Medical Cti65 F.3d 245, 259 (3d Cir. 2014). Regardless of
how one apportions the burden of proof héne analysis and outcome is the same.
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Several aspects of this rec¢itan require unpackingDaVita has produced (and Ms. Oldershaw
has confirmed) the e-mail Ms. Giblsent to Ms. Oldershaw thds. Oldershaw rerences. It
reads, in its entirety “Hey Kedy, Ben just came [to] my officend mentioned that you might be
on leave for 3 weeks. Have you called Hartfand put in for a leave? You must apply for
FMLA and/or short-term disability. Please keasure you do this.” Obviously, the words
“bedridden” and “major disability” are nod@ind in Ms. Gibbons’ e-mail (notwithstanding Ms.
Oldershaw’s assurance that “these were her exact words”). Parsii@dédsshaw’s deposition
carefully, the Court undstands her to be saying that M&bbons conveyed Mr. Stapleton’s
words to her orally, during a meeting Ms. Qkleaw had personally with Ms. Gibbons shortly
after the e-mail. (Ms. Gibbons’ testimony suggdbat she met in person with Ms. Oldershaw
first, and the e-mail was just confirming the cersation). These alleged oral recitations by Ms.
Gibbons raise interesting hearsssues, both in the Mr. Stapbetto Ms. Gibbons context, and
in Ms. Gibbons’ statements to Ms. Oldershavs. Oldershaw’s summary judgment response
elides the hearsay question enyire@ven though she relies solely upon her own recitation of Ms.
Gibbons’ recitation of Mr. Sipleton’s statements.

The Court is loathe to form arguments farties where the parties themselves have
failed to do so. Ultimately, however, it need adtress the admissibility of these statements
because the Court finds that, even taking Mde@haw’s recitation dhe discussion with Ms.
Gibbons as true and admissible, the evidence doepermit a conclusion that Mr. Stapleton
considered Ms. Oldershaw’s impairment to hgthing other than “minor.” Careful review of
Ms. Oldershaw’s deposition testimony is that BMtapleton’s words, conveyed through Ms.
Gibbons, were simply that Ms. Oldershaw wbhk “bedridden for three weeks.” Ms.

Oldershaw does not attribute the expression 6mlgj disability” to Mr. Stapleton or Ms.
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Gibbons; rather, it reflects her characterizabbwhat Ms. Gibbons said. Ms. Oldershaw makes
clear that “bedridden for three weeks” was Kghbons’ “exact words” and “quote[d].” But she
states that the expression “major, like, disgtiiwas something mettoned in Ms. Gibbons’ e-
mail; as we see, that e-mail mentions “disability” only in the context of Ms. Oldershaw filing for
short-term disability benefitsThus, the record permits ordyfinding that Mr. Stapleton may
have regarded Ms. Oldershaw’s impairment asdoene that renders h&edridden for three
weeks.” That statement alone, with i&erent temporal limitation, does not permit the
conclusion that Mr. Stapleton considered Ms. @Haw’s impairment to be anything more than
a minor and temporary inconveniend&ccord Horsham v. Fresh Dirgct36 F.Supp.3d 253,
263-64 (E.D.N.Y. 2015) (employer who understood eygé to need six weeks to recover from
hernia surgery did not regard him as disapédployer “perceived that Plaintiff had only a
temporary impairment”).

Accordingly, the Court finds that Ms. Oldaesv has not shown that she can establish the
first element of grima faciecase of disability discrimination under the ADA, because she was
not “disabled” for purposes of the statute’s gage. Moreover, because CADA incorporates by
reference the ADA’s standardsfiténg disability, her disabilitybased CADA claim fails as
well. C.R.S. 8§ 24-34-301(5.6). DaVita ietkfore entitled to summary judgment on her
disability discrimination claims.

c. Retaliation claims

DaVita’'s challenge to Ms. Oldershaw’s retaliation claims is limited to the causal
connection element (and, ultimately, the questioprefext). This is problematic, as it assumes
the existence of conduct that, Ms. Oldershaw claisngrotected under TitlIl (as to sex), the

ADA, and CADA (as to both sex and disability).idtnot immediately appant to the Court how

34



Ms. Oldershaw’s request for leave to undergoayrgs conduct that would be “opposing” sex
discrimination or “assist[ing] gparticipat[ing] in” a investigation or proceeding under Title VII
or CADA. 42 U.S.C. § 2000e-3(aMoreover, given the discussiaiove, it is unclear that her
request for leave to undergo a surgery and be@dvery time would even be conduct protected
under the ADA (as opposed to, say, the FMLA). Thius not entirely aar to the Court that

Ms. Oldershaw has engaged in any protectedigcthat would supporany of her retaliation
claims. Nevertheless, as notdabve, the Court avoids resalgi matters on issues the parties
have not raised, and thus, the Court will assume — for purposes of this motion only — that Ms.
Oldershaw can establish that she engageuddtected activity undell three statutes.

Turning to the question of causation, th& Qircuit has recognized that close temporal
proximity between the protected conduct and astvaction — say, a period of six weeks -- can,
of itself, supply the requisite causal inferentéeiners v. Univ. of Kansa859 F.3d 1222, 1231
(10" Cir. 2004). Here, the parties appeaagpee that Ms. Oldersivs protected conduct
occurred on or about July 6, 2015, when she rerdilie Stapleton of her need for time off for
her surgery. Mr. Stapleton advised her on 22y2015 that she needed to look for another job,
effectively terminating her on that date, and DaVita formally terminated her by August 3, 2015,
all within a roughly four-week p@d. Accordingly, the Couffinds that Ms. Oldershaw has
demonstrated a causal connestsufficient to establish@ima facecase of retaliation.

The Court need not extensiyadxplore the question of pretexDaVita claims that it
terminated Ms. Oldershaw for poor work performo@. Ms. Oldershaw has come forward with

evidence that her work performance was adeqiratieiding a performancesview that rated her

2 Ms. Oldershaw is advised that the Court withisely scrutinize her Statement of Claims

in her Proposed Pretrial Order to determine Waieshe has sufficient facts to permit each of her
retaliation claims to proceed taak Those claims that lacksalfficiently-identified factual and
legal basis may be dismissed as insufficarhe time of the Pretrial Conference.
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as “meets expectations” and a merit raise immebljidtefore the events at issue. The record
reflects that although Mr. Staptet gave Ms. Oldershaw 30 days to improve via the PIP, he
instructed her to begin looking for a job only s fdays into that 30-day period, rather than
allowing her the allotted time to improve. Moxer, the close temporal proximity between Ms.
Oldershaw’s protected conduct and her termina@iso demonstrative of pretext on DaVita’'s
part. DePaula v. EasteBeals El Mirador859 F.3d 957, 976 (i*tCir. 2017) (temporal
proximity can be considered evidence of pretexonjunction with dter evidence suggesting
retaliatory motive). Accordingly, the Courhfis that Ms. Oldershaw has demonstrated a
genuine dispute of fact withgard to the pretext elementlodr retaliation claims, and those
claims will proceed to trial.

7. Ms. Stant

Ms. Stant worked for DaVita for more thah years, finally occupying the position of
Regional Educator in 2011 when she was appnately 51 years old. She was supervised by
Tamyra Warmack, who was, inrty supervised by Mr. Asper.

The events leading to Ms. Stant’s sgpi@an from DaVita began on December 4, 2015,
following a training seminar that Ms. Stant deligd to several trainees. Mr. Asper and
Elizabeth Wright spoke with éhtrainees after the seminasking about, among other things,
their impressions of the trainingdccording to DaVita, all seveamainees (and others associated
with the training) reported negatively about Msant, complaining that Ms. Stant “screamed at
[them]” on the treatment floor, that she wasridescending” and “belittling,” and that she did
not seem to get along with her co-presentegragrother things. Mr. Asper and Ms. Wright
brought these concerns to Ms. Warmack’s attendemanding that Ms. Stant be removed from

further training and that she péaced on final written warngnstatus, the highest possible
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discipline short of termination.Ms. Warmack reported thel@dations to DaVita's human
resources department for investigation.

The human resources department compliggadvestigation on or about December 18,
2015 and reported the results to Ms. Warmadig wonveyed them to Ms. Stant. Ms. Stant
states that Ms. Warmack confirmed thataliegations were found to be unfounded, but Ms.
Warmack told her that Ms. Asper still wanted pkrced on final written warning status. Ms.
Stant asked “So eventually I’'m going to be fire8® | should look for another position?,” and
Ms. Warmack agreed with her. Believing that job was in jeopardy, Ms. Stant resigned her
employment with DaVita on February )16. She was 56 years old at that time.

Based on these facts, Ms. Stant brings &aims: (i) age discrinmation in violation of
the ADEA, (ii) age discrimination in violation @ADA, (ii) sex discrimnation in violation of
Title VII; and (iv) sex discrimination in violation of CADA.

DaVita seeks summary judgment on her claims, arguing that she cannot show that she
suffered an adverse employment action and dastraow that any such action occurred in
circumstances giving rise to amference of discrimination.

Like Ms. Landin, Ms. Stant’s claims rise fall depending on whether she has come
forward with a colorable claim that she was ¢omdively discharged. ThCourt finds that she
has not. Putting aside all other evidence (inclgdindisputed evidence that Mr. Asper left Ms.
Stant’s chain of command shortgter the initial eent and that nobody else involved in that
chain is alleged to have activalgntinued to press for Ms. Stdntbe disciplined), the record
reflects that Mr. Asper demandedly that Ms. Stant be placed on final written warning status,
not that she be terminated. The assumptiah“#ventually I'm going to be fired” is a

conclusion that Ms. Stant jumped to on henamd without any supponty evidence that the
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situation was likely to persist beyond the singl@dent relating to sgific training program.
Indeed, Ms. Warmack’s affidavit, which MStant relies upon, st that Ms. Warmack
believed that Mr. Asper “would more than likelgrginue to try and get her terminated,” but that
Ms. Warmack “was her supervisor and we vdowbrk [ ] together” with DaVita’s human
resources department to fight teasfforts. Thus, even Ms. Stant’s own supervisor believed that
Ms. Stant had options short osrgnation. In such circumstanc¢éise Court cannot find that Ms.
Stant has come forward with evidence that da@dtablish that, objectively, she had no other
choice but to quit.Compare Keller v. Crown Cork & Seal USA, In€91 Fed.Appx. 908, 915
(10‘h Cir. 2012) (employee written up for poorfigmance and threated with termination
failed to establish constructive discharge). Bseaus. Stant’s allegeanstructive discharge is
the sole adverse employment action that supptrdé ler claims, DaVitas entitled to summary
judgment on all of those claims.

8. Summary

For these reasons, DaVita is entitledgtonmary judgment on all of Ms. Augustin, Ms.
Navarro, and Ms. Stant’s claims against it, padial judgments pursuato Fed. R. Civ. P.
54(b) shall promptly enter agatribese Plaintiffs. Ms. Landig’age discrimination claims under
the ADEA and CADA will proceed to trial, liited to the question of whether Mr. Viaches’
withholding of a raise she washetrwise eligible for was the product of age discrimination. Ms.
Oldershaw’s claims that she was terminatecktaliation for engagiy in protected conduct

under Title VII, the ADA, and CADA will proceed to trié.

2 Because Ms. Landin’s remaining claims shasecommon questions of law or fact with
Ms. Oldershaw’s claims, it is the Court’s intenttortry their claims in separate trials before
separate juries. The parties shall prepare stepBraposed Pre#i Orders for each Plaintiff,
addressing only the scope of trial of that Rtiéis claims, although for purposes of expediency,
the Court will hold a single Pretri@lonference as to both Plaintiffs.
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B. DaVita's Motion to Amend

DaVita moves to amend its Answers agaMs. Oldershaw and Ms. Landin to include
an affirmative defense of after-acquired @nde. The doctrine a@ffter-acquired evidence
creates an affirmative defense that allowsraployer to avoid liability for frontpay and some
backpay damages if it shows that it discovered, mid-litigation, that a plaintiff engaged in
heretofore unknown misconduct dugihis or her employment thabuld have warranted the
employee’s termination had that conduct bkeeown to the employer during the employment.
McKennon v. Nashville Banner Pub. C813 U.S. 352, 361-62 (1995). tdeDaVita states that,
during discovery in this actioit,learned that Ms. Oldershawm@Ms. Landin tape recorded
workplace conversations without permission, inatian of DaVita’s workplace rules. DaVita
argues that, had it known about Ms. Olderslsaavid Ms. Landin’s actions, it would have
independently terminated their employment for those reasons.

As to Ms.Landin, because the Court grasutsimary judgment to DaVita on her claims
relating to her termination, this motion is modthe relief that Ms. Landin can recover on her
remaining claims entails only a withheld raiset frontpay (or even backpay that accrued after
DaVita learned of her oerding activities).

Ms. Oldershaw argues in response to DaVitadgion that DaVita's proposed defense is
futile, as DaVita cannot show that, under its policies, termination (as opposed to lesser
discipline) would necessarily have resulteain DaVita learning that an employee was
surreptitiously recording workate conversations. Ms. Oldershaw’s argument thus challenges
whether DaVita can prove its defense of after-acquired evidence, whereas the question before the
Court is whether DaVita shoultk allowed to plead that defense. Because DaVita has

articulated a colorable basis for raising the defeaighis time, its motion is granted. Whether
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the jury will ultimately be instrcted on the defense is a matter that will be taken up at the time of
trial, based on the evidence presented.

CONCLUSION

For the foregoing reasons, the CA@BRANTS DaVita's Motions for Summary Judgment
against Ms. Navarr@# 57) Ms. Augustin(# 60) and Ms. Stant# 61) There being no just
reason to delay entry of judgment, the Clefkhe Court shall immediately enter partial
judgments in favor of DaVita and against thBsantiffs pursuant to Fed. R. Civ. P. 54(b).

DaVita’s Motions for Summary Judgment against Ms. Laif8)and Ms. Oldershaw
(# 59)areGRANTED IN PART AND DENIED IN PART as set forth herein. The parties
shall begin preparation of twodfrosed Pretrial Orders, consistevith the requirements of the
Trial Preparation Ord€# 24) with regard to the remainirgaims and shall jointly contact
chambers to set a Pretrial Conference. The CGRANTS DaVita’'s Motion to Amend# 38)
its Answer to assert an after-acquired evidatefense against Ms. Oldershaw’s claims, and the
Court deems DaVita's Answer to be so amended.

The CourtDENIES, AS MOOT DaVita’s Motion to Amend# 50)its Answer as to Ms.
Landin.

Dated this 1st day of August, 2018.
BY THE COURT:

Drowsce 4. Fhcege,

Marcia S. Krieger
ChiefUnited StateDistrict Judge
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