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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson

Civil Action No 17-cv-00210-RBJ
LIST INTERACTIVE, LTD. d/ba UKnight Interactive, and
LEONARD S. LABRIOLA
Plaintiffs,
V.
KNIGHTS OF COLUMBUS,
THOMAS P. SMITH, JR., and,
MATTHEW A. ST. JOHN,

Defendants.

ORDER

This matter is before the Court on twangang motions: individual defendants Thomas
Smith, Jr. and Matthew St. John’s motion to dssmunder Rule 12(b)(2) for lack of personal
jurisdiction, ECF No. 20, and defendant the Kngyof Columbus’ motion to dismiss under Rule
12(b)(6) and to strike under Rule 12(f), ECB.®3. For the reasonslbw, the Court GRANTS
the individual defendants’ motion to disai[ECF No. 20] and GRNTS IN PART and
DENIES IN PART the Knights of Columbus’ ion to dismiss and to strike portions of
plaintiffs’ amended complaint [ECF No. 23].céordingly, the Court dismisses defendants Mr.
Smith and Mr. St. John from this action and d&sas Claim One and ChaiEight of plaintiffs’

amended complaint asserted agailesendant the Knights of Columbus.
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FACTS'

Plaintiffs in this action are List taractive, Ltd., d/b/&Knight Interactive
(“UKnight”)—a Colorado-based company that designs web systems—and the company’s
Colorado-based manager, Mr. Leonard Labridda. Compl., ECF Nol5, at 113-4, 12. They
allege that in September of 2011 UKnight reached an agreement with defendant the Knights of
Columbus—a 501(c)(8) tax-exempt religiouslaharitable organitian registered in
Connecticut—whereby the Knights of Columbusuld announce to tHeoader Knights of
Columbus fraternity that UKght would be the designated vendarthe fraternity’s members-
only life insurance busines$d. at 115, 17-18.

The Knights of Columbus, however, never gal Plaintiffs subesguently brought suit
against the organization and defendants Mr. SemthMr. St. John—the Knights of Columbus’
Executive Vice President/Chidsurance Officer and Diredf Insurance Marketing,
respectively.ld. at §96—7. Far from a simple contragpite, plaintiffs also allege, among other
things, that during their dealing&th defendants the Knights Golumbus stole UKnights’ trade
secrets, and that plaintiffssiovered that the Knights of Catbbous was running its life insurance
business fraudulentlySee idat 131-47. Plaintiffs conteticlat the Knights of Columbus
breached its agreement with UKnight and stole IgKtis system for its own use to prevent a
widespread fraudulent saie from being exposedsee generally id.

The “Knights of Columbus” Organization

Before discussing plaintiffs’liegations and the backgroundtbfs case in greater depth,

it is important to explain a little bit about hdhe Knights of Columbus is organized. As

! The following facts are taken from plaintiffs’ amended compla8eeAm. Compl., ECF No. 15. They
are taken as true for purposes of this moti8ee Dudnikov v. Chalk & Vermilion Fine Arts, .Ing14

F.3d 1063, 1070 (10th Cir. 2008) (plaintiff's allegati@ssumed to be true for purposes of Rule 12(b)(2)
motion when no evidentiary hearing is hel@fibbins v. Wilkie300 F.3d 1208, 1210 (10th Cir. 2002)
(court accepts well-pleaded allegations as tougurposes of Rule 12(b)(6) motions).
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mentioned above, the Knights of Columbus %)&(c)(8) tax-exempt religious and charitable
fraternity. 1d. at 5. As a 501(c)(8) organization, ights of Columbus must provide some
form of life insurance for its memberSee26 U.S.C. § 501(c)(8)(B) (defining a “[f]raternal
beneficiary societ[y]” as “proving for the payment of life, di¢ accident, or other benefits to
the members of such society, orderassociation or their dependents”).

Moreover, to qualify for 501(c)(8) tax-exengiaitus the Knights of Columbus must be
organized under the “lodge systend. § 501(c)(8)(A). Basically tt means that two things
must be true: first, there mus¢ some kind of “parent” orgagation; and second, there must be
“subordinate” branches (i.e., lodges) that argdly self-governing butonetheless are chartered
by the parent organization ¢arry out its missionSee26 C.F.R. § 1.501(c)(8)-1 (“Operating
under the lodge system means carrying on tisiaes under a form obrganization that
comprises local branches, chartered by a parent organization and largely self-governing, called
lodges, chapters, or the like.”).

That seems clear enough. However, a poiegbotention in this cas@nd a relevant one
at that, se@nfra) has been how to refer to this “pareat§anization appropriately in order to
distinguish it from the broadessociation of organizatns and individuals it oversees. In other
words, when the parties refer to defendant “the Knights of Columbus,” do they mean the
separate, “parent” organization@onnecticut with whom plaintiffallegedly struck a deal back
in September of 2011, or are they referring mhhoader fraternal orga&ation as a whole,
sometimes referred to as “The Order of thégkits of Columbus” or simply “The Order?”

For their part, plaintiffs refer to the “Kgints of Columbus’ as the broader fraternal
organization comprised of the parent organization and “constituent local councils, assemblies,

independent general insurance ageand members.” ECF No. 15f&t By contrast, they refer



to the “parent” organization as the Knights ofli@obus Supreme Council, which they refer to in
shorthand as “KC Supreme” or simply “Suprem#&d” at 5 & n.1. Throughout plaintiffs’

briefs, then, KC Supreme and Supreme refelefendants’ “national headquarters council and
insurance company located in New Haven, Cotiogtt with whom UKnight allegedly formed a
contract. Id. at /5.

There are two problems with plaintiffs’ labelBirst, although plaitiffs bring several
claims against KC Supreme (as opposed to thgh{s of Columbus), see, e.g., ECF No. 15 at
19122-38 (Claim Five, Six, and Seven), “KC Supeéim not a named defendant in this action
whereas the Knights of Columbus is. Second, @erhaps more importantly, there is no such
organization called “KC Supreme.” Rather, afeddant explained during oral arguments, the
“Supreme Council” of the Knights of Columbudaes instead to an umtorporated governing
body of the broader fraternity that meets annuallgiscuss and vote on fraternity issues. This
body, which is partially comprised of individudtem the “lodges,” is separate from the Board
of Directors of the Knights of Columbus as wasdl from the “parent” ganization headquartered
in New Haven with whom plaintiffs allegedly dealt.

Despite those problems, it is neverthelesaicthat when plaintiffs refer to “KC
Supreme” what they really intend to do isstogle out the New Hawebased “Knights of
Columbus” parent organizationaheffectively runs the fraternity’s insurance business.
Accordingly, throughout this order when | reter‘defendant the Knights of Columbus” or
simply “the Knights of Columbus,” | will be refeng to the parent orgaration headquartered in
New Haven with whom plaintiffs allege theggotiated a contract. To distinguish that
organization from what is the broader fratermigmprised of this pane company, the lodges,

local members, and agents, | will refertioge entities collectively as the “the Order.”



The Parties’ Dealings

Now back to the controversy at hand. Frolaintiffs’ amended complaint it appears that

the events giving rise to this stiegan back in the summer of 201d. at 116. On August 5,
2011 plaintiffs allege the Mr. Labriola e-maildge Knights of Columbus outline a proposal
for how “the many, fractionated fa of the [Order]” could usgKnight's single online platform
for purchases of life insurance and, bydsing, significantly increse the fraternity’s

membership and sales of the Kniglf Columbus’ financial productsid.

Following this e-mail, plaintiffs allege thttey were contacted bgpresentatives of the
Knights of Columbus and invited to New Haven for high-level meetings that would span three
days. Id. at 17. These meeting commenced on September 8, R0O1By September 10 the
Knights of Columbus allegedly informed UKnightat it was that organization’s choice to be the
Order’s designated vendord. at 1117-18. The Knights of Colbos then allegedly offered to
make a formal announcement to that effeaxnhange for UKnight's incorporating some
suggestions by the Knights of Columblegjal department into its platfornidd. Over the next
few days, weeks, and months, plaintiffs allege that the Knights of Columbus repeatedly intimated
that it would make this announcement in the riefarre, even going so far as to send UKnight
necessary data files bwing all 15,392 local couiils onto the networkld. at §17-20.

By June of 2012 the Knights of Columblegal department allegedly finalized the
modifications it wished toee in UKnight’s platform.Id. at 118. Two months later in August of
2012 the Knights of Columbugproved those modificationdd. All that was left, according to
plaintiffs, was for the Knights of Columbts subsequently make the announcement it had

promised and to then instruct tBeder to adopt plaintiffs’ systentee id.

2 Many of these lodges in Texas were already usiigight’s system when UKnight proposed to the
Knights of Columbus to use the system Order-wide. ECF No. 15 at 715.
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But neither that announcement nor that ingtomcever came. Instead, plaintiffs allege,
the Knights of Columbus continually prodad excuses for why it could not make an
announcement, and it strung plaintiffs along&yerating to them that an announcement was
imminent. See idat 1129-30. For instance, in NovembER013 representatives of the Knights
of Columbus informed UKnight that the Knighdf Columbus could not make an announcement
at its meeting that month because it had to focus instead on humanitarian needs following the
then-recent typhoon in the Philippindsl. at 129. Similarly, in December of 2013 after Mr.
Labriola e-mailed the Knights of Columbeagmplaining about howKnight was suffering
financial hardship from theseldgs, plaintiffs claim that th&nights of Columbus reassured
them that everything was on track, and that “wegetrback to business in the next few days.”
Id.at §30. According to plaintiffdhhowever, days turned to weeks, weeks to months, and months
to years without any announcement. Plaintiffs alagn that despite their attempts to obtain a
written contract spelling out iblack and white the parties’ agreement, the Knights of Columbus
refused.See idat 1 26-28.

Predictably, as the yearsagiged on with no announcement the parties’ relationship
soured. For example, on Januady 2014 plaintiffs contend that Mr. Smith falsely informed a
Knights of Columbus Operations Committee magin New Haven that Mr. Labriola had lied
to him and his agents about mondg. at 48. It was during thateeting that the Knights of
Columbus had most recently promised to UKnityatt it would make its long-awaited formal
announcement about adopting UKnight's platforah. at 49. Mr. Smith’s comments, however,
allegedly “poisoned the atmupisere against UKnight[.]1d. Needless to say, no announcement

was made during that meetintyl.



Instead, plaintiffs claim, Mr. Smith cadted them and demanded that Mr. Labriola
never speak to many of UKnight’'s most impattaustomers again, including (1) anyone at the
Knights of Columbus in New Haven, (2) anyngeal agent of the Order, and (3) any state
council officer within the Orderld. at 150. Apparently in an effort to maintain what business
relationship the parties had remaining at that point, UKnight claims that it acceded to Mr.
Smith’s demands.Id. at 151.

Despite all that a deal was apparently stiltlmmtable. Indeed, sodihereafter plaintiffs
allege that the Knights of Columbus hirecealtnology consultant, Mr. meKinkade, to evaluate
UKnight's system and then report back te thperations Committee with comments about how
the system performedd. at 152. Mr. Kinkade’'s comments were apparently quite positive,
which motivated the Knights of Columbusagain call a vote to move forward with the
announcementld. Again, however, that vote never happened.

Instead, the Knights of Columbus apparentiyersed its decision to take a vote the very
next day, deciding that it would conduct a compteterey of all current UKnight subscribers to
make sure this was the system it wanted to icse UKnight subsequently provided the Knights
of Columbus with a survey that plaintiffs claim “overwhelmingly confirmed that UKnight was
an outstanding tool[.]"ld. at 153. Plaintiffs claim that ¢y were again optimistic that an
announcement was imminent.

But again, in hindsight, one wasn’t. Nevetess, in early 2015 members of the Knights
of Columbus (including Mr. Stahn and Mr. Kinkade) traveled fallas, Texas (the home of
UKnight's other two partners) to meet withKnight partner and technology manager Terry
Clark about moving forward with an announcemddt.at {56. According to plaintiffs,

however, the Knights of Columbus’ (or, at thery least, Mr. St.ahn’s) motivations for



travelling to Dallas were actualtite nefarious. That is, pldifis allege that Mr. St. John
instructed Mr. Kinkade to stay bmd after the parties’ meeting $ee if he could dive deeper

into the inner workings of UKnight's system so that the Knights of Columbus could hire another
developer to replicate UKnighti@atform for the organizationSee id.

Allegedly after becoming apprised of what. St. John was attempting to do, someone at
UKnight contacted Mr. St. John and asked hiraénd a “scope of work” document in order to
clarify the Knights of Columbus’ intentiondd. at 157. Mr. St. John allegedly repeatedly
refused to do sold. Instead, plaintiffs allege, Mr. Stohn demanded that UKnight provide him
with all of its strategies, design data, anternal system information so that he could better
understand how and whdKnight planned to do with its systend. Apparently taken aback
by Mr. St. John’s demand and believing it was asmtovert attempt tobtain UKnight's trade
secrets, plaintiffs refusedd. at §157-58. They nonetheless raited an earlier proposal they
had made whereby Mr. Labriolac&aMr. Clark would travel to Ne& Haven to work with Mr. St.
John’s team to clear up aissues the parties hattd. According to plaintiffs, “[t]his proposal
was ignored.”ld. at 758.

A few months later, specifically on Janudry2016, the parties’ lationship officially
ended. On that date, plaintitilege that Mr. St. John sent Muabriola and Mr. Clark an e-mail
in which he asserted that the parties “havehaot any contractual relatiship,” and that “the
Knights of Columbus has never conferred offiar preferred vendor status on UKnightd.

Mr. St. John then explained ththe Knights of Columbus had dded to enlarge its search for a
potential vendor, and that UKnight should no longse the Knights of Columbus’ name in any
of its business solicitationdd. Soon after Mr. St. John sent that e-mail the Knights of

Columbus allegedly hired Mr. Kkade (i.e., its former techragy consultant) to become the



organization’s new Director of eBusinedd. at 59. The proverHdiatraw that broke the
camel’s back for plaintiffs occurred soon thaiter in April of 2016 when the Knights of
Columbus allegedly sent several potentethdors a Request for Proposal that included
UKnight's specific design elemé&nand internal workingsld.

Plaintiffs’ Allegations of a Faudulently-Run Insurance Business

What makes this case more than a simpdadin of contract or thiedf trade secret suit
are the allegations plaintiffs makext. During the course ofdlparties’ dealings plaintiffs
contend that they discovereditithe Knights of Columbus had been running and was continuing
to run its insurance business fraudulently. at 1131-47. For example, plaintiffs claim that
while the events described abavere unfolding they were formed by numerous members of
the Order in New Jersey, lllimiand Texas that the Knigld6Columbus continually and
creatively inflated the background andwher of the members on its rollSee, e.gid. at 140.
According to plaintiffs, this was a deliberate scheme by the Knights of Columbus to prop up
their insurance business by ntiscacterizing their risk poaind thereby deceiving ratings
agencies, reinsurers, amehportantly, their currentral prospective memberS§ee idat 131—

47.

Plaintiffs’ allegations on thipoint are lengthy and numerouSee, e.gid. at §131-47,
84-94. However, for purposes of the two pending motions the Court need not discuss in any
greater depth these allegationdrafid except to point odbhat plaintiffs allge that the Knights
of Columbus continually pushed off anruncement and thereafsought to reproduce
UKnight's system “in-house” or with a differenbmpany because they feared that doing

business with UKnight would expose their allegedly fraudulent sch&mee, e.qgid.at 749.



Procedural History

On January 24, 2017 plaintiflsought suit against the Knights of Columbus, Mr. St.
John, and Mr. Smith. Compl. ECF No. 1. Roughlg and half weeks aftdiling suit plaintiffs
amended their complaint. ECF No. 15.

Plaintiffs’ amended complaint, which is the operative pleading iretttion, asserts eight
claims for relief: (1) claims under the Ractet Influenced and Carpt Organizations Act
(“RICQO"), 18 U.S.C. 88 1962(c) and)(chgainst all three defendanits, 1162—-103; (2) a claim
for breach of contract agairnthie Knights of Columbusd.at §9104-10; (3) a claim for
promissory estoppel against the Knights of Columiaust 11111-15; (4) a claim for
misappropriation of trade secrets under C.R.S. § 7-74et@kg. against the Knights of
Columbus and Mr. St. Johidl. at §9116-21; (5) a claim fortentional inteference with
prospective business relationshimengt the Knights of Columbuigl. at 1122-25; (6) a claim
for fraudulent misrepresentation against the Knights of Colunndbiest, 9126—-33; (7) a claim
for negligent misrepresentationaagst the Knights of Columbugl. at 19134-38; and (8) a
claim for slandepro quodagainst the Knights of Columbus and Mr. Smiithat 79139-43.

Twelve days after plaintifffled their amended complaint defendants Mr. Smith and Mr.
St. John filed a motion to dismiss under Rule 12(b)(2). ECF No. 20. The very next day the
Knights of Columbus filed a motion to disssiof their own under Rule 12(b)(6) to dismiss
Claim One (RICO), Claim Two (breach of caatt), Claim Three (promissory estoppel), and
Claim Eighth (slander). ECF No. 23. They asek to strike from the amended complaint

paragraphs 1, 31-47, 84-86, and 89-101 as “immaterial, impertinent, and scandalous” under

% Mr. Labriola only joins Claim Eight of plaintiffs’ amended complaint. Furthermore, although plaintiffs
name “KC Supreme” instead of “the Knights of Colums” in Claims Five, Six, and Seven, KC Supreme
is not a named defendant in this actigccordingly, for the reasons descrilmgra | will construe

those claims as being asserted by UKnight agaiesbrity entity actually nangein this action: the

Knights of Columbus.
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Rule 12(f). Id. In early spring of this year both motiotesdismiss became ripe. ECF Nos. 20,
23, 35-36, 42—-43. Oral arguments on these motions were held on July 20, 2017. ECF No. 53.
The Court apologizes for the delay in getting to these motions.

STANDARD OF REVIEW

l. Rule 12(b)(2).

The court may, in its discretion, address a Rule 12(b)(2) motion based solely on the
documentary evidence on file or by holding an evidentiary heariag.FBIC v. Oaklawn
Apartments959 F.2d 170, 174 (10th Cir. 1992). Where tburt rules on the motion based only
on the documentary evidence before it, thempiiimay meet its burdewith a prima facie
showing of personal jurisdictiorSee Benton v. Cameco Cqrp75 F.3d 1070, 1074 (10th Cir.
2004). The court “tak[es] as true all welkdl(that is, plausible, non-conclusory, and non-
speculative) facts alleged” in the complaint, &l factual disputes ithe parties’ affidavits
must be resolved in plaintiff's favor.Dudnikov v. Chalk & Vermilion Fine Arts, In&14 F.3d
1063, 1070 (10th Cir. 2008). However, when an ewigry hearing is held in order to resolve
factual disputes relating to jurisdictional gtiess, the plaintiff musprove facts supporting
jurisdiction by a prepondenae of the evidenceSee Oaklawn959 F.2d at 174.

No party has requested a hearing on thegral jurisdiction motion. The individual
defendants have nonetheless both submitted affidavéispport of their respective positions.
The Court elects to resolve the motion based erettidence submitted. Before turning to the
merits, however, | will briefly review hete legal framework for analyzing personal

jurisdiction.

11



A. Fourteenth Amendment Due Ppcess and Minimum Contacts.

Typically, to establish persoharisdiction over an out-of-ate defendant “a plaintiff
must show that jurisdiction isdéimate under the laws of the forustate and that the exercise of
jurisdiction does not offend the due procelsaise of the Fourteenth AmendmenEmp’rs Mut.
Cas. Co. v. Bartile Roofs, In618 F.3d 1153, 1159 (10th Cir. 2010). Colorado’s “long-arm”
statute, C.R.S. § 13-1-124, has been intergreteonfer the maxinm jurisdiction permitted by
constitutional due proces#&rchangel Diamond Corp. v. Lukpil23 P.3d 1187, 1193 (Colo.
2005). Thus, in Colorado, the sole inquiryyigitally whether exerciag jurisdiction comports
with due process under tkeurteenth Amendmentee id.

The Due Process Clause of the Fourtedmigndment “operates to limit the power of a
State to assert in personam jurisidic over a nonresident defendantelicopteros Nacionales
de Colombia, S.A. v. Hal66 U.S. 408, 413-14 (1984). In ortieexercise jurisdiction, the
Supreme Court has held, the out-of-state defetnaiast have “minimum contacts” with the
forum state such that the exercise of jurisdittiloes not “offend traditional notions of fair play
and substantial justice.Int’l Shoe Co. v. State of Wash. Office of Unemployment Comp. and
Placement326 U.S. 310, 323 (1945). Minimum contactgst be based on “some act by which
the defendant purposefully avails itself of the privilege of conducting activities within the forum
state, thus invoking the benefdad protections of its laws.Hanson v. Denkla357 U.S. 235,
253 (1958). A defendant’s contagtth the forum must be st that the defendant could
“reasonably anticipate beiraled into court there.XWorld-Wide Volkswagen Corp. v.
Woodson444 U.S. 286, 297 (1980).

Minimum contacts may be established in tways. First, general jurisdiction exists

where the defendant has “continuous and systehwintacts with the forum state such that

12



exercising personal jurisdiction appropriate even if the causkaction does not arise out of
those contactsSee Goodyear Dunlop Tires Operations, S.A. v. Br&&a U.S. 915, 919
(2011). Second, specific jurisdiction exists where the cause ohastirelated to” or “arises
out of” the defendant’s activities within the forum staBse Helicopteros Nacionale$66 U.S.
at 414 (citation omitted). In such cases, juriBditis proper “where @ contacts proximately
result from actions by the defendduntnself. . . create a ‘substantiénnection’ with the forum
State.” Burger King Corp. v. Rudzewic471 U.S. 462, 475 (1985) (emphasis in original)
(citations omitted). This inquirfensure[s] that an out-of-state defendant is not bound to appear
to account for merely ‘random, fortuitous,aitenuated contacts’ with the forum state.”
Dudnikoy 514 F.3d at 1071 (quotirurger King 471 U.S. at 475).

The burden of proof is on the plaffitio establish minimum contact©MI Holdings,
Inc. v. Royal Ins. Co. of Canadd49 F.3d 1086, 1091 (10th Cir. 1998). “Once the plaintiff
establishes minimum contacts, the defendargsponsible for demonstrating ‘the presence of
other consideratiornthat render the exercise jofisdiction unreasonable.”Alcohol Monitoring
Sys., Inc. v. Actsoft, IndG82 F. Supp. 2d 1237, 1244-45 (D. Colo. 2010) (qudtiaged Corp.
v. Kuzmak249 F.3d 1356, 1360 (Fed. Cir. 2001)).eTupreme Court has identified the
following factors to be consideréal this analysis: (1) the burden on the defendant; (2) the forum
state’s interest in adjudicatingetidispute; (3) the plaintiff's intest in obtaining convenient and
effective relief; (4) the interstate judicialsggm’s interest in obtaining the most efficient
resolution of controversies; and (5) the shanéerest of the several states in furthering

fundamental substantive social polici&urger King 471 U.S. at 476-77.

13



B. RICO, Nationwide Service of Proess, and Personal Jurisdiction.

Although the majority of the claims plaintiféssert in this actioare state law claims,
plaintiffs have also filed a fed& law claim against the individudefendants and the Knights of
Columbus under RICO. ECF No. 15 a6%%103. Because RICO potentially confers
nationwide service of process, pamal jurisdiction can also kestablished by applying slightly
different rules than the ones laid out abo?eay v. BellSouth Med. Assistance PR205 F.3d
1206, 1209 (10th Cir. 2000) (discussing how “a fatleourt can assepersonal jurisdiction
over a defendant in a federal question casef¢genway Nutrients, Inc. v. Blackbui@8 F. Supp.
3d 1224, 1247 (D. Colo. 2014) (“If Congress statutailghorizes nationwide service of process
under a given statute, then proper servicebéistees personal jurigction over a defendant
thereunder, provided that teurt’s exercise of jurisdimn comports with the Fifth
Amendment’s Due Process guarantees&g also Klein v. Corneliug86 F.3d 1310, 1318 (10th
Cir. 2015) (explaining that in &deral question case[s] whe¢personal] jurisdictions invoked
based on nationwide service of progg$sourts must decide whether the exercise of personal
jurisdiction comports with the Fifth Amendntenot the Fourteenth Amendment) (emphasis
added)!

This “different standard” is a two-fold inquingee, e.g CGC Holding Co., LLC v.

Hutchens824 F. Supp. 2d 1193, 1199 (D. Colo. 2011). tHinswst decide “(1) “whether the

* Plaintiffs in this case have argued for person@siliction over defendants Mr. St. John and Mr. Smith
via nationwide service of process under RICO. Adlbdek, they argue that this Court has general
jurisdiction or specific jurisdiction over the individual plaintiffs. | therefore discuss and apply, as
necessary, both standards of reviesee CGC Holding Co., LLC v. HutcheB24 F. Supp. 2d 1193,
1207 (D. Colo. 2011) (assessing the Colorado longsatute and the nationwide service of process
provision under RICO as alternagibases for personal jurisdictiosge also United States v. Botefuhr
309 F.3d 1263, 1272 (10th Cir. 2002) (“[O]nce a distmirt has personal jurisdiction over a defendant
for one claim, it may ‘piggyback’ onto that claimhet claims over which it lacks independent personal
jurisdiction, provided that all the claims ariserfréthe same facts as the claim over which it has proper
personal jurisdiction.”).
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applicable statute potentialtpnfers jurisdictiorby authorizing service of process on the
defendant[.]” Peay 205 F.3d at 1209. If it does, then | mdstide “(2) whether the exercise of
jurisdiction comports with due pecess [under the Fifth Amendment]ld. (emphasis added)
(internal quotation marks and citation omitte®ge also id(“While service of process and
personal jurisdiction both must be satisfiezfore a suit can proceed, they distinctconcepts
that requireseparatenquiries.”) (emphasis added).

Regarding the first inquiry, “[w]hen a civRICO action is brought in a district court
where personal jurisdiction [via the “minimurontacts” test under tieourteenth Amendment]
can be established over at least one defendantmonses can be served nationwide on other
defendants if required by the ends of justicEdry v. Aztec Steel Bldg., Ind68 F.3d 1226,
1230-31 (10th Cir. 2006) (recognizing that by impgdiis “ends of jusce” requirement to
invoke nationwide service fatefendants residing outsidestforum in which this other
defendant is subject to persbpaisdiction, “Congress expressa preference that defendants
not be unnecessarily haled into unexpectednisi); 18 U.S.C. § 1965(b) (“In any action under
section 1964 of this chapta any district court of the United&es in which it is shown that the
ends of justice require @hother parties residing in any otluistrict be brought before the court,
the court may cause such parties to be summamedprocess for that purpose may be served in
any judicial districtof the United States by the marshal thereof.”).

1. The “Ends of Justice.”

As the Tenth Circuit has explained, theésds of justice” ingiry under RICO is “a

flexible concept uniquely tailoret the facts of each caseCory, 468 F.3d at 123%ee also

Greenway Nutrients, Inc33 F. Supp. 3d at 1248 (explainingtttthe Tenth Circuit has not

15



provided a bright line rule for the ends of justanalysis”) (internal quotation marks and citation
omitted).

However, while this inquiry is “flexibleand has been rarely clarified, it is not
completely amorphous. For instance, as the TE€mthuit has explained, éhmere fact that “all
defendants [may be] . . . amenable to suit ia fmmum” by itself cannot defeat a finding that the
ends of justice require natiwide service of proces€ory, 468 F.3d at 1232Similarly, a
plaintiff’'s mere assertion that he “has sustaidachages and litigation cgstin the forum is not
enough to justify nationwide sece of process under RICQd.; see alsdHart v. Salois 605 F.
App’x 694, 699 (10th Cir. 2015) (unpublishedgrt. denied136 S. Ct. 544 (2015) (concluding
that the plaintiff failed to showhat the ends of justice reqged nationwide service of process
where he merely recited the Tenth Circuit’s holdin@ory described above). Finally, an
unsubstantiated assertion that the plaintiff hamitéd economic resources” to litigate the case
elsewhere is likewise “insufficient . . . to jigtresort to nationgprocess available under
RICO.” See Goodwin v. Bruggeman-Hatdl3-CV-02973-REB-MEH2014 WL 3057115, at *1
(D. Colo. July 7, 2014).

2. The Fifth Amendment’s Due Process Standard.

To reiterate, when a court finds that ddeal statute does indeed confer nationwide
service of process it must nevertheless stiéarine whether the exesa of jurisdiction under
that statute comports with “dueqmess” under the Fifth Amendmer&ee Klein v. Corneliys
786 F.3d 1310, 1318 (10th Cir. 2015). This inquirg lsit unique. Thas, the court does not
solely decide the same traditional “minimeantacts” issue under the Fourteenth Amendment
describedsupra Id. Instead, as the Tenth Circuit and rarous other circuits have recognized,

“[w]hen the personal jurisdiction of a fedecalurt is invoked based upon a federal statute
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providing for nationwide or worldwide servicegthelevant inquiry isvhether the respondent
has had sufficient minimum contaetgh the United StateSApplication to Enforce Admin.
Subpoenas Duces Tecum of S.E.C. v. Kno@eE.3d 413, 417 (10th Cir. 1996) (emphasis
added) (citing cases from the Firsifth, Sixth, and Ninth Circuits).

Since its decision iKnowles however, the Tenth Circuit &&larified thisstandard.
Rejecting the so-called “national contacts” test tdther circuits have adopted to decide whether
the exercise of personal jurisdan comports with the Fifth Ame&ment, the circuit has instead
laid out a more rigorous test that does nohpletely abandon traditional due process concerns
under the Fourteenth Amendmemtay, 205 F.3d at 1212 (“Like the Eleventh Circuit, we
discern no reason why the Fourteenth Amendinésirness and reasonableness requirements
should be discarded completely @vhjurisdiction is aserted under a fedewsdhtute.”) (internal
guotation marks and citation omittedge also In re Fruehauf Trailer Car 250 B.R. 168, 200
(D. Del. 2000) (recognizing this cinit split and collecting cases).

Thus, under Tenth Circuit precatt, “[t]o establish thgurisdiction does not comport
with Fifth Amendment due process principles, feddant must first demonstrate that his liberty
interests actually have been infringedPeay v. BellSouth Med. Assistance P05 F.3d 1206,
1212 (10th Cir. 2000) (internationguotation marks omitted). To do this, the defendant must
“show that the exercise of jurisdiction iretkhosen forum will ‘make litigation so gravely
difficult and inconvenient that [he] unfairly & a severe disadvantage in comparison to his
opponent.” Id. (quotingBurger King Corp. v. Rudzewic471 U.S. 462, 478 (1985)).

The court inPeaysubsequently laid out five factorsattmust be considered in deciding
whether “defendant has met his burderesthblishing constitutionally significant

inconvenience[.]’ld. (internal quotation marks andation omitted). They are:
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(1) the extent of the defendant’s cacts with the place where the action was

filed;

(2) the inconvenience to tldefendant of having to é&nd in a jurisdiction other

than that of his residence or place ofibass, including (a) the nature and extent

and interstate character thfe defendant's business, (b) the defendant’s access to

counsel, and (c) the distance from the dd#at to the place where the action was

brought;

(3) judicial economy;

(4) the probable situs of the discovery proceedings and the extent to which the

discovery proceedings will take place outside the state of the defendant's

residence or place of business; and

(5) the nature of the regulated activity inegtion and the exteonf impact that the

defendant’s activities have beyond the borders of his state of residence or

business.
Id. Importantly, the circuit has regaized, “it is only in highlyunusual cases that inconvenience
will rise to a level of constitutional concernld. (quoting Republic of Panama. BCCI
Holdings (Luzembourg) S,AL19 F.3d 935, 947 (10th Cir. 1997)).

If a defendant meets this high bar by “sucagistlemonstrat[ing] that litigation in the
plaintiff's chosen forum is undulyconvenient, then pisdiction will compot with due process
only if the federal interest in litigating thesgiute in the chosen forum outweighs the burden
imposed on the defendantld. (internal quotation marks and citation omitted). To decide that
guestion, courts must consideetfollowing: “the fedeal policies advanced by the statute, the
relationship between nationwidergiee of process and the advancement of these policies, the
connection between the exercise of jurisdictin the chosen forum and the plaintiff's
vindication of his federal righand concerns of judicigfficiency and economy.1d. (quoting
Republic of Panamdl19 F.3d at 948). Finally, the circhis explained, “[w]here . .. Congress
has provided for nationwide service of processirts should presume that nationwide personal

jurisdiction is necessary to flwr congressional objectivesld.
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C. Rule 12(b)(6).

To survive a Rule 12(b)(6) motion to dismiss, the complaint must contain “enough facts
to state a claim to relief that is plausible on its fadeidge at Red Hawk, L.L.C. v. Schnejder
493 F.3d 1174, 1177 (10th Cir. 2007) (quotBg]l Atlantic Corp. v. TwombJy650 U.S. 544,

570 (2007)). A plausible claim is a claim thalldas the court to draw the reasonable inference
that the defendant is liabter the misconduct alleged Ashcroft v. Igbal556 U.S. 662, 678
(2009). While the Court must accept the well-pkghdllegations of the complaint as true and
construe them in the light most favorable to the plair@ffbbins v. Wilkie300 F.3d 1208, 1210
(10th Cir. 2002), conclusomilegations are not entitdldo be presumed trukgbal, 556 U.S. at
681. However, so long as the pl#invffers sufficient factual allgations such that the right to
relief is raised above theegqulative level, he has met ttieeshold pleading standar&ee, e.g
Twombly 550 U.S. at 55@ryson v. Gonzale$34 F.3d 1282, 1286 (10th Cir. 2008).

D. Rule 12(f).

Rule 12(f) provides that “[t{jheourt may strike from a pleading an insufficient defense or
any redundant, immaterial, impertinent, or scamgigimatter.” Fed. R. Civ. P. 12(f). However,
the court will typically do so in its discreti only “when the allegations have no bearing on the
controversy and the movant can shinat he has been prejudicedseybold v. Weld Cnty.
Sheriff's Office No. 08-cv-00916-DME-MJW, 2008 WL 48869, at *1 (D. Colo. Oct. 1, 2008);
5A Charles Alan Wright, ArthuR. Miller & Edward H. Cooper, § 1382 (3d. ed.). Indeed, as a
general matter, “motions to strikemder Rule 12(f) are disfavoredSee Kimpton Hotel & Rest.

Group L.L.C. v. Monaco Inn, Inc2008 WL 140488, *1 (D. Colo. Jan.11, 2008).
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ANALYSIS

As mentioned above, the individual defendaantd the Knights of Columbus have filed
separate motions to dismiss. ECF Nos. 20,I128scuss and decidedhndividual defendant’s
motion first followed by the Kights of Columbus’ motion.

I. The Individual Defendants’ Motion to Dismiss [ECF No. 20].

Mr. Smith and Mr. St. John’s motion seeks dissal of all claimsifed against them for
want of personal jurisdiction (i.e., Claims One, Four, and EigBpgecifically, they argue that
this Court has neither general jurisdiction nagafic jurisdiction becauseeither individual has
systemic contacts nor sufficient “minimum congdatith Colorado. Furthermore, they argue,
even though RICO potentiallypnofers nationwide service pfocess (and, thereby, personal
jurisdiction if doing so does neabnflict with the Fifth Amendmadi, plaintiffs have not proven
that the “ends of justice” requireationwide service of process here. Plaintiffs counter that
RICO actually confers nationwidersee of process and therefore personal jurisdiction over all
defendants where, as here, onteddant (i.e., the Knights of @onbus) is subject to general
jurisdiction in the forum state. As a fallback, pl#is contend that thi€ourt has either general
or specific jurisdiction over thiedividual defendants. | agreéth the individual defendants.

A. Personal Jurisdiction Under RICO is not Properly Exercised Here.

To begin, plaintiffs are incorrect that RIGnfers nationwide service of process and
therefore personal jurisdiction avall defendants in aaction merely becausme defendant is
subject to jurisdiction in the forum state. Te ttontrary, as the Ten@ircuit has explained as
recently as 2015, although RIGtentiallyconfers nationwide seioe of process if one
defendant is already subject to jurisdiction ia forum state, RICO still requires that a plaintiff

prove that the “ends of justice” require doing See Hart605 F. App’x at 699Cory, 468 F.3d

20



at 1231. What's more, even if a court should timat nationwide service @rocess is required
by the ends of justice, it must still determbrefore exercising pevgal jurisdiction under a
federal statute such as RICO whether doingsuoports with due process under the Fifth
Amendment.Cory, 468 F.3d at 1232-33.

Plaintiffs’ argument on thipoint seriously short-circuithat analysis by ignoring
completely the “ends of justice” requirement. Rgdimore troubling, howevas, the fact that if
plaintiffs’ description of how jurisdiction und&ICO works were correct it would mean that
Congress could effectively override the Conéstitu by doing away with individualized due
process analysis by providing for personal jurisdiction over a defendant merely because a court
has jurisdiction over his co-defendai@eePeay 205 F.3d at 1210 (“Thuprovided that due
process is satisfieda statute] confers jisdiction over defendantsy authorizingservice of
process on them.”) (emphasis added).

Plaintiffs’ argument regardg jurisdiction under RIC@s therefore unavailing.
Furthermore, their misunderstanding of RICO’s/g® of process provisions means that they
provide no argument on whether the “ends of g@Strequire nationwide seioe of process here
or whether due process under the Fifth Amendrastbeen satisfied this specific case.
Accordingly, | find that they have failed toeet their burden of pving that RICO confers
nationwide service and jurisdiction in this caSee, e.gGoodwin v. Bruggeman-Hatch3-
CV-02973-REB-MEH, 2014 WL 3057115, at *5.(0olo. July 7, 2014) (concluding that
because the “[p]laintiff has not pbained how the ends of justicequire this Court to assert
personal jurisdiction over” the defendant “hes Imat shown why the preference against haling

[the defendant] into an unexpected forum is overcome hex@&)also Cory468 F.3d at 1232—
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33 (“Without federal statutory aubrization for nationwide serviceje need not proceed to the
Fifth—Amendment inquiry.”).

B. This Court has Neither General nor Specift Jurisdiction Over Either Individual
Defendant.

As mentioned above, as a fallback position plaintiffs argue in the alternative that
jurisdiction is proper over Mr. St. John and Mr. Smith because these defendants have had
systemic contact with Colorado subjecting thergeaeral jurisdiction or because each has had
sufficient minimum contacts with Colorado arising ofithe claims against them in this suit.
SeeECF No. 35 at 1-2 (“Regardless of whether @asirt looks to th&ICO statute or the
standard “minimum contacts” analysis, Defendantersufficient contacts with this District for
the Court to exercise personfatisdiction over them); ECF No. 15 at 110 (“[A]ll defendants
have regular and ongoing business contacts .theibistrict of Colorado . . . subjectiegchto
general jurisdiction within this Districf)’(emphasis added)Again, | disagree.

For starters, plaintiffs’ alleg@sns and the individual defenaliés affidavits attached to
their motion reveal that, at best, Mr. Smith &md St. John have only ever had sporadic and
isolated contact with Colorad&ee, e.gECF No. 20-1 at 115-10 (readeng that Mr. St. John
does not reside in Colorado, that he does antlact any personal business in Colorado, that he
has traveled to Colorado only once, that heatrealls and e-mails to the Orders’ agents in
Colorado only a few times per yeand that over the past sigars he had only a few conference
calls involving Mr. Labriola who was in Colora@n the time); ECF No. 20-3 at 15-8 (revealing
that Mr. Smith has made infrequdnisiness trips to Colorado ouwbe past decade with the last
one occurring in August of 2011, that he doesceoiduct personal business in Colorado, that he
occasionally communicates via e-mail with Galdo-based members of the Order during the

year, and that he sends “fotatters” that members of the Order in Colorado receive once a
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month). General jurisdiction iherefore off the tableSee Goodyeab64 U.S. at 919 (general
jurisdiction requires “contiuous and systemic” contact with tleeum such that the defendant is
“essentially at home in the forum Sa) (internal quotation marks omitted).

Nor can plaintiffs meet their burden ota&slishing specific jurisdiction over either
individual defendant. Even accepting plaintiffs’ allegations as true, which | must, the contact
the individual defendants have hadh this forum related to the causes of action plaintiffs assert
consisted of only a handful of e-mails and calith Mr. Labriola while he happened to be in
Colorado at the tim&.See, e.gECF No. 20-1 at 110; ECF No. 15 at {58e, e.g.Far W.

Capital, Inc. v. Towne46 F.3d 1071, 1077-80 (10th Cir. 199%0Iding that a Nevada-based
company’s “ten-to-twenty scattered contastéth a company in Utah during the parties’
contract negotiations were insufficient to egtb]urisdiction especially because the “focal
point” of the parties’ relatinship was in another state).

Indeed, most of the individual defendants’ coctdrelated to the claims against them in
this case occurred in Texas or Connecticut andially, was specificallgirected at those two
states. For example, with plaintiffs’ slander claim against Mr. Smith plaintiffs’ sole allegation is

that Mr. Smith made a commanternally to the Knights of Columbus i@onnecticufor the

® Further persuading me that plaintiffs have failechiet their burden of establishing jurisdiction is the
fact that, in arguing for specific jurisdiction, thisgproperly rely, in part, on contacts Mr. Smith and Mr.
St. John had with Colorado that bear no relationeactuses of action plaintiffs have filed against them
in this suit. SeeECF No. 35 at 5-6 (citing evidence of meetiMys Smith had in Colorado that occurred
before 2000)Helicopteros Nacionalegt66 U.S. at 414 (defendant’s contacts must be related to
plaintiff's cause of action).

® These contacts really only involve Mr. St. John. Just look at plaintiffs’ claim for slander against Mr.
Smith. They allege that he made a defamatoryment to the Knights of Columbus Operations
Committee in Connecticut in 201diéspite having never met or spoken with Mr. LabfiflaECF No.

15 at 48. What's more, although plaintiffs frequeatlgge that Mr. Smith and Mr. St. John had other
contact with “UKnight,” they do not specify wherddltontact occurred, how it occurred, or who at
UKnight they contacted (i.e., was it Mr. Labriola inl@ado or UKnights’ other two partners in Texas?).
See, e.gid. at 150 (alleging that “Mr. Smith demandedtttyKnight agree in writing that Mr. Labriola
would never again speak with UKyhit's most important customers”).
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sole purpose of preventing a committee of that organization from voting then and there to adopt
UKnight's system. ECF No. 15 at 148. Similadye of plaintiffs’ main allegations regarding

Mr. St. John’s alleged misappropriation of tragerets took place when Mr. St. John traveled to
Texasn order to meet with Mr. Labriola’s partnéMr. Clark, to allegedly “steal” UKnight's
systemfrom that state Id. at 56. UKnight also only everegfically alleges that it was doing
business with local Knights of Columbus couniilshe Dallas area wheahese events unfolded,
meaning that if UKnight's existing businessas hurt by defendants the effects would be
predominately if not entirely felt in Texa§ee idat {15.

Plaintiffs’ allegations contained within thddCO claim (asserted amst the Knights of
Columbus but also against theividual defendants) are also insufficient to establish specific
jurisdiction. After all, althouglplaintiffs appear to allegenat the Knights of Columbus
perpetrated frauds nationwide and that Mr. StinJand Mr. Smith played some undefined role in
that scheme, they do not allege any factsshatv that these two individual defendants
purposefully directed their cheteering activitieat Colorado specifically by, for instance,
perpetrating frauds against Colorado-bassgmblies, councils, agents, or memb&se, e.g
ECF No. 15 at 1931-47 (alleging incidents of fraud by the Knights of Colugemesallyand
then specifying portions of trecheme that took place in Newsky, Texas, and lllinois).

At bottom, then, even accepting plaintiffs’ @égions as true, | ageawith the individual
defendants that the only connection this case appehes/e to Colorado as it pertains to them is
that it was foreseeable that thalleged actions would be indatty felt in Colorado by UKnight
and Mr. Labriola because UKnight is incorporatede and Mr. Labriola resides here. Those
bare connections to this forum, however, mseenough to justify halinthese defendants into

this Court. See, e.gSpyderco, Inc. v. Kevin, Inc6-CV-03061-CMA-NYW, 2017 WL
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2929548, at *3 (D. Colo. July 7, 201(tpllecting cases holding thatetlmere fact that tortious
actions are committed knowing thaeyhwould cause economic injury in a state is insufficient to
establish conduct “purposefully directed” at tf@um and therefore sgific jurisdiction).
Accordingly, the Court GRANT®e individuals’ motion to dismiss and dismisses them from
this lawsuit.

lI. The Knights of Columbus’ Motion to Dismiss [ECF No. 23].

Next, | address the Knights Golumbus’ motion to dismissECF No. 23. As mentioned
suprg that motion seeks dismissal of four claifiesd against the Knights of Columbus: (1)
plaintiffs’ RICO claim (Claim One); (2) plaiifts’ breach of contract claim (Claim Two);
plaintiffs’ promissory estoppel&im (Claim Three); and plaintiffslander claim (Claim Eighth).
Furthermore, the Knights of Columbu®wes to strike paragraphs 1, 31-47, 84-86, and 89-101
of plaintiffs’ amended complaint. | discuibge parties’ arguments on each claim below.

A. RICO (Claim One).

With respect to plaintiffs’ RICO claim#he Knights of Columbus makes two main
arguments for dismissal. First, it argues thatnpif#s have failed to sufiently plead a distinct
“person” and “enterprise” asqaired under RICO. Second, it argues that plaintiffs have failed
to sufficiently plead damages proximatebBused by the Knights of Columbus’ alleged
racketeering. 1 find the Knights of Collus’ first argument for dismissal persuasive.

In order to state a claim und@rCO a plaintiff must sufficietty allege that a “person”
conducted the affairs of a distinct “ergdase” through a pattern of racketeerirgee, e.g.

Cedric Kushner Promotions, Ltd. v. King383 U.S. 158, 160 (2001george v. Urban Settlement
Servs, 833 F.3d 1242, 1249 (10th Cir. 20168 also #low Bus Lines, Inc. v. Local Union

639, 883 F.2d 132, 139 (D.C. Cir. 1989) (“Logic alone dictates that one entity may not serve as
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the enterprise and the person associated wikhcuse ... ‘you cannot associate with yourself.”)
(citation omitted).

Moreover, typically when a corporation isedlas the RICO “person,” an “enterprise”
alleged to consist merely of the corporateom its employees or the corporation and its
subsidiaries and agents is deemed insffity distinct to satisfy this requiremenSee George
833 F.3d at 1249 (“Finally, it's true that a defantcorporation, acting tbugh its subsidiaries,
agents, or employees typically dame both the RICO ‘persorand the RICO ‘enterprise.”).

The Seventh Circuit’s decision Ftzgerald v. Chrysler Corporatiqriil6 F.3d 225 (7th
Cir. 1997) provides a good example of thistzgeraldinvolved a consumer class action for
warranty fraud against the Chrysler Corporatitth.at 226. In the main, the plaintiffs in that
case alleged that the Chrysler Corporation sold extended warranties to consumers of its motor
vehicles that it secretly and fraudulently predetermined not to haehoiThe plaintiffs
subsequently brought a claim against the CkerySbrporation under RICO, alleging that the
Chrysler Corporation was a RICO “persomhducting through a patteof racketeering the
affairs of a RICO “enterprise” comprised of whia¢ plaintiffs referred to as the “Chrysler
Family"—i.e., the Chrysler Corporation, variosisbsidiaries of th€hrysler Corporation,
independent Chrysler dealerships, and trusts controlled by Chrigler.

Rejecting that “enterprise” as one sufficierdigtinct from the Chrysler Corporation
itself, the Seventh Circuit notedat RICO was not intended tower alleged frauds perpetrated
by “a free-standing corporation such as Chrysierely because Chrysler does business through
agents, as virtually every manufacturer dodd."at 227. After all, Judge Posner reasoned, these

“agents” of the Chrysler Corpation who composed the reméer of the alleged “Chrysler

"However, a partganserve as both the RICO “person” guaft ofthe RICO “enterprise.’See, e.g.
George 833 F.3d at 1249-51.
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Family” and therefore the renmaler of the alleged “enterpe’samounted, at most, to mere
conduits for the Chrysler Corporation’s businessipl@an incidental roldaf any, in the alleged
fraud. Id. at 227-28. They were therefore no diffefentpurposes of RICO than employees of
the Chrysler Corporation who, along with ther@er Corporation, could not constitute an
“enterprise” separate and distinct frahe “Chrysler Corporation” itselfld.

Given the holdings of cases suchFaggerald then, it does not matter whether a
corporation conducts its business through its employees or through independent agents for
purposes of RICO'’s distinctiveness requiremdather, so long as these entities are mere
ancillary components of the canate RICO “person” and do notigg more with respect to the
alleged pattern of racketeerititan carry out the corporatianordinary business (even though it
may be fraudulent), they cannot be joined wité corporation itself to create a sufficiently
distinct RICO “enterprise.’ld.; see also Brannon v. Boatmei¥sst Nat. Bank of Okla.153
F.3d 1144, 1149 (10th Cir. 1998) (holding that a &y was not a RICO person sufficiently
distinct from a RICO enterprissomprised of the subsidiaryfmrent because “[n]othing in
plaintiffs’ allegations indicate[dpow the relationship between [thebsidiary] and [the parent]
allowed [the subsidiary] to perpetrate or comtea alleged mail fraud.”). Put simply, as Judge
Posner did irFitzgerald the word “enterprise” in the context of RICO “connotes more.”
Fitzgerald 116 F.3d at 228.

Here, plaintiffs allege that the Knights of Columbus conducted the affairs of “The Order”
through a pattern of racketeerin§eeECF No. 15 at 162—-68. Th#herefore allege that the
Knights of Columbus as a RICO “persordntducted the affairs of a RICO “enterprise”

consisting essentially of the Kyints of Columbus “Family”—i.e., the Knights of Columbus, its
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subordinate parts, and its agenBee id.supraPart I. As described above, this is an
insufficiently distinct “enterprise” to satisfy RICO’s distinctiveness requirement.

Indeed, much like how the indepentlear dealerships and agentg-itegeraldmerely
carried out the Chrysler Corpoi@t’s business of selling warrantigdbeit, allegedly fraudulent
ones), it appears from plaintiffallegations that these cortaent parts of the fraternity—
including thousands of local couls; assemblies, field agentmd general agents—merely carry
out the Knights of Columbus’ buness of selling insurance (&b, an allegedly fraudulent
product). In other words, albugh plaintiffs allege that thénights of Columbus’ sale of
insurance was done fraudulently, they do not suffityeallege that angther component of the
alleged “enterprise” played any role other tlaanncidental one in ppetuating these alleged
crimes.

In an effort to save their claim plaintift®ntend that they have sufficiently alleged a
distinct enterprise here because thpr®me Court’s seminal decision in 200 Ciedric Kushner
Promotions, Ltd. v. Kingb33 U.S. 158 (2001) greatly lessed@€O’s distinction requirement.
In essence, they argue that pGstdric Kushneall that a plaintiff must allege to satisfy this
requirement is some nominal legal distion between the RICO person and the RICO
enterprise. Thus, where, as here, a plaialieges a RICO person (i.e., the Knights of
Columbus) that it is legally distinct from soroenstituent part of the alleged RICO enterprise
(i.e., the local councils and agenhat are separalkegal entities), RICO’s distinction
requirement has been met. | disagree.

In my view, plaintiffs readCedric Kushnetoo broadly. InCedric Kushnerthe Supreme
Court merely ruled on the narrow issue of whethdndividual as a RICO “person” was

sufficiently distinct from a corporate RICO “enpeise” consisting merely of that individual's
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wholly- owned companyCedric Kushner533 U.S. at 160. Reasoning that because an
individual and his company are separatgleentities with diffeing legal rights and
responsibilities, the Couunanimously held that the distiion requirement under 8 1962(c) was
met. Id. at 163.

However, in reaching that decision theutt specifically acknowledged that it wast
ruling on the issue presented here—that is, Indred corporation as a RICO “person” is
sufficiently distinct from a RICOenterprise” comprised of “the gooration, together with all its
employees and agents[.]t. at 164 (“We do not here considbe merits of these cases, and
note only their distinction from the instant casead);(noting that casegavolving this issue
“involve[] quite different circumstanceshich are not presented here”).

If anything, the Court in dicta raised douhtsout whether the disttion requirement
would be met under these circumstandes. For instance, the Court noted that while it made
sense that RICO covered an individual conductieggtifairs of an enterprise comprised of just
his wholly-owned company because of the waystiaéute is phrased,dbmmented that it was
“less natural to speak of a corporation as ‘ygd by’ or ‘associated with’ . . . [the] oddly
constructed entity” comprised tthe corporation, together witall its employees and agents”™—
i.e., plaintiffs’ alleged RICOenterprise” in this caseld.

To rely too much on this passing comment kg @ourt, however, would be to make the
same mistake plaintiff does of readi@gdric Kushnefor something it's not. Luckily, however,
| need not rely on this dictum because the W&itcuit has clarified sice the Supreme Court’s
decision inCedric Kushnethat cases lik&itzgeraldremain good law. For example, just last
year the circuit cited cases includiRtjzgeraldapprovingly in laying out the law, which |

describe above, “that a defendant corporgtacting through its subsidiaries, agents, or
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employees typically can’t be both the RIgs2rson’ and the RICO ‘enterprise.George 833
F.3d at 1249 (citindgritzgerald 116 F.3d at 226-28).

Not only confirming thaCedric Kushnedid not overturn cases likatzgerald George
also provides a factuatenario that serves as a good conti@ste instant case and helps prove
my point. InGeorge the Tenth Circuit held that a plaih sufficiently pled a distinct RICO
person and enterprise where the plaintiffgegie that Bank of America (“BOA”) had joined
together with arentirely separate busingsddrban Settlement Services (“Urban”), as well as
several other entities to fraueullly deny loan modifications wualified borrowers under the
Home Affordable Modification Programd. at 1248-51.

In reaching that conclusion, the Tler@ircuit reasoned that cases Ikiézgeraldwere
distinguishable because the plaintiffsdeorgewere not alleging that BOA merely conducted its
ownbusiness and, moreover, their allegatiomlsmdit suggest that ban was merely aagentof
BOA. Id. at 1250. Rather, the court explained, treniffs alleged thaboth BOA and Urban
“performed distinct roles withithe enterprise while acting aoncert with other entities to
further the enterprise’s common goamvabngfully denying HAMP applications][.]'ld.

Similarly, the court recognized,dtplaintiffs had alleged théathe relationship between BOA
and Urbarenhancedhe enterprise’s ability to thrivend avoid detection[,]” which was an
allegation notably missing in cases likigzgerald Id. (emphasis added).

Here, plaintiffs make no allegjans that the Knights of Columbus carried out its scheme
by working with any separate business or entiheothan itself, its “lodges,” or its agents.
Similarly, unlike inGeorge plaintiffs do not allege thatéise constituent parts of the Order

enhanced the alleged fraudulent scheme in aryy \Rather, per plaintiffs’ allegations, this was
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a scheme perpetrated solely by the Knights di@bus that the rest of the Order unwittingly
carried out.

Accordingly, finding that plaatiffs have failed to suffi@ntly plead a distinct RICO
“person” and “enterprise,” the Court GRANB8fendant Knights of Columbus’ motion to
dismiss plaintiffs’ RICO claim. | do note thpkaintiffs informed the Court during oral
arguments that should the Court find tHICO allegations wanting that they would
subsequently request leave to amend RREDO claim to add “substantial additional
allegations.” | am not sure why plaintiffs wouldve held back their “good stuff” if they had
some. In any event, | ask that plaintiffs n@rely soup up their facikit would not make a
material difference under the legal framework sethfm this order. In other words, please do
not return to RICO unless you really have glo®ds. But | will leavéhe door open a crack by
dismissing the RICO alm without prejudice®

B. Breach of Contract (Claim Two).

Next, the Knights of Columbus seek to disnptantiffs’ breach of contract claim. Its
main argument for dismissing this claim impie: accepting plaintiffs’ allegations in their
amended complaint as true thia¢ Knights of Columbus agre@dSeptember of 2011 to make
an announcement about UKnight after it acceptethicechanges (whichogurred in August of
2012), plaintiffs’ breach ofantract claim is time-barred under either Colorado’s or

Connecticut's three-year statute of limitations for express confrasligrnatively, the Knights

8 Plaintiffs filed a substantive RICO claim und@62(c) and a claim for a RICO conspiracy under §

1962(d). “A conspiracy claim under 18 U.S.C. § 1@ 2ails when the substantive claim based on §
1962(c) is without merit."BancOklahoma Mortg. Corp. v. Capital Title C@94 F.3d 1089, 1103 (10th
Cir. 1999).

° The Knights of Columbus also argue that plaintiff&ory is that the organization agreed to make an
announcement in February of 2012eeECF No. 15 at §112(b)(2). It is more plausible from plaintiffs’
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of Columbus argue, if the agreement was to make this announcement at some unidentified later
date, plaintiffs’ breach of contaclaim fails as a matter oflabecause the alleged contract
between the parties was too indefinitedisagree with both arguments.

Before | explain why, | must first decide igh state’s law governglaintiffs’ state law
claims. “In a diversity action, aderal district court must apptite substantive V& of the state
in which it sits . . . including jmciples regarding choice of law® Vandeventer v. Four Corners
Elec. Co., In¢c 663 F.2d 1016, 1017 (10th Cir. 1981)ndér Colorado choice of law rules,
courts must apply “the law of the state with thest significant relationship with the occurrence
and the parties.’ld.; Wood Bros. Homes, Inc. Walker Adjustment Burea601 P.2d 1369,
1373 (Colo. 1979). Here, because the KnightSatimbus is located in Connecticut, it was
supposed to perform its contractual obligatioreseéhand because plaintiffs allege that the
parties’ negotiations took place in Connecticutphclude that Connecticut law applies. ECF
No. 15 at 115, 17-18pe also Mountain Statésljustment v. Cook&lo. 15-0605, 2016 WL
2957746, at *4 (Colo. App. May 19, 2016) (explainthgt “in 1984, the [Colorado] General
Assembly adopted the Uniform Conflict bAws—Limitations Act, sections 13—82-101 to —107,
C.R.S.2015, which effectively treats limitation peri@gssubstantive lawsubject to Colorado’s

choice of law rules).

complaint, however, that the Knights of Columlaggeed to make an announcement after UKnight made
certain changes to its platform which, pliffs allege, took place by August of 2013ee idat 718.

19| apply Colorado’s (i.e., the forum’s) choice of lawes to decide which state’s law governs plaintiffs’
state law claims even though plaintiffs have asserRIC® claim and, therefore, invoke federal question
jurisdiction, supplemental jurisdiction over the stat® claims, and, in the alternative, diversity
jurisdiction over the state law claimSee BancOklahoma Mortg. Corp. v. Capital Title,d®4 F.3d

1089, 1103 (10th Cir. 1999) (applying the forum statdioice of law rules rather than federal common
law choice of law rules to state law fraud and bre#diduciary duty claims even though a claim under
RICO was brought and also noting that the sameoowg would result if only supplemental jurisdiction
was claimed over those state law claims).
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That conclusion is significant with respectbhe Knights of Columbus’ first argument for
dismissal because, | find, the Knights of Gohus misinterprets and therefore misapplies
Connecticut’s statute of limitations for oral cadts. The Knights of Columbus argues that
Connecticut’s three-year statudtlimitations for express, orabntracts found at C.G.S. § 52-
581(a) would apply herg. SeeECF No. 23 at 12 n.2. However, as Connecticut courts have
explained, Connecticut also hasigyear statute of limitations for “simple” contracts that has
been interpreted to alspgly to some oral contract§eeCupina v. Bernklau551 A.2d 37, 39
(Conn. App. Ct. 1988) (citing C.G.S. 852-576).

The key issue in determining which lintitans period governs ishether or not the
alleged oral agreement was “executorid’ A contract is “executofyif both parties still have
obligations to perform under ild. If a contract is executorgonnecticut courts have held,
Connecticut’s three-year statute of limitations applies. By contrast, if a contract is
“executed” because one party to the agreemenaleady performed itpart of the contract
completely[,]” Connecticut’s six-year statutelmhitations found at C.G.S. § 52-576 appliéd.
(holding that because one party to the agreelmashialready made all of her payments and that
at the time of the breacha]ll that remained was for the defdant to repay the plaintiff,” that
the contract was not executory, ahd trial court properly determinddat the six-year statute of
limitations applied);John H. Kolb & Sons, Inc. v. G & L Excavating, .\r821 A.2d 774, 780
(Conn. App. Ct. 2003).

Here, plaintiffs allege that by August of 20ty had performed all that was required of

them under the parties’ agreement—i.e., tailoring their platform’s design and rollout plan to the

1 pPlaintiffs argue, and the Court agrees, that the Knights of Columbus’ promise to make an
announcement as part of the parties’ alleged oral contraatapableof being performed in one year and
therefore that the Statute of Frauds would not void this alleged confee€.G.S. § 52-550(a)(5).
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Knights of Columbus’ liking. ECF No. 15 §i8 (“UKnight had done everything it had
promised, and all that was left was [the ¢tmis of Columbus’] obligations to make the
announcement and instruct the Knights of Columbus to adopt . . . UKnight's system.”). The
parties’ agreement was therefore executethbytime the Knights of Columbus allegedly
breached the parties’ agreembwntfailing to make an announcement after it approved UKnight's
changes in August of 201%5ee id. Connecticut'six-year statute of limitations therefore
applies. See, e.g.Tierney v. Am. Urban Corp365 A.2d 1153, 1157 (Conn. 1976). And,
because plaintiffs’ filed their complaint within spears of when they allege that the Knights’ of
Columbus breached the parties’ agreementntiies’ breach of contact claim is not time-
barred. See Tolbert v. Conn. Gen. Life Ins..C&Z8 A.2d 1, 5 (Conn. 2001) (explaining that a
cause of action for breach afrdract accrues in Connecticut @hthe injury—i.e., the breach—
occurs); C.G.S. § 52-576(a).

Furthermore, to the extent the Knights of Columbus seeks dismissal because they argue
no contract was formed from the Knights of Columbus’ vague agreement to make an
announcement at some “indefinitater date, their matn must also be denied. After all,
Connecticut law provides thatw]hen the terms of a contract’s time of performance are
indefinite . . . [t]he result gendlareached is that the time ieither unlimited nor discretionary”
but rather that “the promisgqukerformance must be rendemgithin a reasonable time.LaVelle
v. Ecoair Corp, 814 A.2d 421, 430 (Conn. App. Ct. 2003) €mmial quotation marks and citation
omitted). What's more, “[w]hat is a reasonable length of time is ordinarily a question of fact for
the trier.” Id.

Accordingly, with respect to this theory ofdaich of contract, three things are true. First,

the parties’ contract is still enforceabl8ee id.Second, the crucial issue of when the Knights of
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Columbus was supposed to make an announcemambiclhae resolved at this point. And third,
the other important and related issues of wépaarctly the Knights o€olumbus breached the
parties’ agreement and, therefore, when tawut of limitations began ticking are similarly
unanswerable with a Rule 12(b)(6) motidnFor those reasons, the Knights of Columbus’
motion to dismiss plaintiffs’ breaabf contract claim is DENIED.

C. Promissory Estoppel (Claim Three).

Next, the Knights of Columbus seeks to dssiplaintiffs’ promissoy estoppel claim .
Its argument on this claim is largely the same astie it makes above withspect to plaintiffs’
breach of contract claim. That is, to the extde Knights of Columbus made a promise in
September 2011 to announce UKnight as its prefereedor, Connecticut’s three-year statute of
limitations bars plaintiffs’ claim. Again, haver, the Knights of Columbus misinterprets
Connecticut’s statute of limitations.

As explained above, the key issue in dewdivhether Connecticutthiree-year or six-
year statute of limitations appliés an oral contract claim is wther or not the alleged contract
at the time of breach was executoBaul v. Bank of Am., N.ANo. 3:11-CV-0081 JCH, 2011
WL 5570789, at *5 (D. Conn. Nov. 16, 201Iyhn H. Kolb & Sons, Inc821 A.2d at 780 (“It is
well established, therefore, thaettssue of whether a contracbisl is not dispositive of which
statute applies. Thus, the defendant’s argument that § 52-581 automatically applies to the oral
contract between the gigs is incorrect.The determinative questionwsether the contract was

executed) (emphasis added).

2|n reality, these questions are irrelevant. Regaslbf when after September of 2011 the facts reveal
that the Knights of Columbus was reasonably supptmspdrform and when the facts reveal it breached
the parties’ agreement, plaintiffs’ claim would met barred because the six-year statute of limitations
applies as | describeslipra.

35



Importantly, Connecticut courts have alstempreted this same key inquiry to apply
“under a theory of promissory estoppel[$ee id(citing Torrington Farms Ass’n v. Torrington
816 A.2d 736 (Conn. App. Ct. 2003) and applying tleysiar statute of limations to a claim
for promissory estoppel). Accordingly, | find tHabnnecticut’s six-yeastatute of limitations
under C.G.S. § 52-576(a) applies because the paatieeement was executed when plaintiffs
allege that the Knights of Columbus madsequent promises in 2012, 2013, and 2014 to
perform. SeeECF No. 15 at 1112. Filed within spears of those promise, plaintiffs’
promissory estoppel claim is therefore not tibagred. The Knights of Columbus’ motion to
dismiss plaintiffs’ promissory estopbis therefore DENIED as well.

D. SlanderPer Quod (Claim Eight).

The last claim the Knights of Columbus setksglismiss is plaintiffs’ claim for slander
per quod Again, it makes two arguments. Firstigues that plaintiffeave failed to state a
claim because they do not plead actual damagedtirg from its alleged slander. Second, the
Knights of Columbus argues that this clainbé&red under the applicable two-year statute of
limitations. This time, | agree with the Knightf Columbus’ second argument for dismissal.

Under Connecticut law, a ptdiff must bring action for sinder “within two years from
the date of the act complained of.” C.&8%2-597. Importantly, as Connecticut courts have
explained, this statute of limitations does nottgteking on the date the plaintiff becomes aware
of the allegedly slanderous comment or its effettsCohen & Co., Inc. v. Dun & Bradstreet,
Inc., 629 F. Supp. 1425, 1428 (D. Conn. 1986) (“The ‘discovery’ rule urged by the plaintiff is
inconsistent with the express language of 6.8.52-597, which requires that actions for libel
or slander be brought “within two years from ttae of the act complained of.”). Rather, it

begins, as the plain language@dnnecticut’s statute makes clear, on the date the comment was
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allegedly madeld.; C.G.S. § 52-597 (“No action for libel stander shall bbrought but within
two yeardrom the date of #nact complained d) (emphasis added).

Here, plaintiffs have allegatiat Mr. Smith made an alledly slanderousomment about
Mr. Labriola on January 24, 2014 during a meetihthe Knights of Columbus Operations
Committee. ECF No. 15 at {48ecause plaintiffs filed theinitial complaint on January 24,
2017—exacththreeyears after they allege Mr. Smith made this comment—this claim, which is
asserted against the Knights of Columbusddit#on to Mr. Smith, is time-barred. Accordingly,
the Court GRANTS the Knights of Columbus’ tiam to dismiss the Eighth Claim for Relief
with prejudice.

E. Motion to Strike under Rule 12(f).

Finally, the Knights of Columbus move strike paragraphs 1, 31-47, 84-86, and 89-101
of plaintiffs’ amended complaint as “immateriahpertinent, and scanldais” under Rule 12(f).
These paragraphs describe the Knights di@bus’ alleged racketeering. They therefore
pertain to plaintiffs’ RICO clan. While | have dismissed thetaim, | have done so without
prejudice because plaintiffs represented &Qlourt during oral arguments that they might
amend that claim should it be dismisseatj ¢hat doing so would not be futile.

Accordingly, the Court DENIES the Knighof Columbus’ motion to strike without
prejudice at this time because many of thoseatlens will remain pertinent. However, that
does not mean that some of the colorful lagguaelongs in a pleading. If an amended
complaint is filed, the Court expects plaintiftsexercise professional discretion to avoid
excessively aggressive phrasingldistrionics. If phintiffs do not amend their RICO claim,
they nevertheless should consider whe#mending their pleading would be a good way to

“tone it down.” Otherwise, defelants can re-file their motion.

37



ORDER
For the reasons above, the Court:
1. GRANTS the individual defendants’ tram to dismiss [ECHNo. 20] and dismisses
the claims against Mr. Smith and Mr. St. Johrhaitt prejudice for lack gbersonal jurisdiction.
2. GRANTS IN PART and DENIES IN HAT the Knights of Columbus’ motion to
dismiss and to strike [ECF No. 23]. Plaffsi First Claim (RICO) is dismissed without
prejudice. Plaintiffs’ Eighth Claim (slandas)dismissed with prejudice. The motion is

otherwise denied.

DATED this 28th day of July, 2017.

BY THE COURT:

(A

R. Brooke Jackson
United States District Judge
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