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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief Judge Marcia S. Krieger
Civil Action No. 17-cv-00230-MSK
LAURA DE FALCO MILLER,
Plaintiff,
V.

NANCY BERRYHILL, Acti ng Commissioner of Social Security,

Defendant.

OPINION AND ORDER REVERSING COMMISSIONER’S DECISION

THIS MATTER comes before the Court for considtion of Ms. De Falco Miller’s
appeal from the denial of her application focabSecurity Disabilit(*"SSDI”) benefits. The
Court has considered tAgiministrative Record# 14) and the parties’ briefs as to the merits
(#17, 18, 19)

FACTS

The Court summarizes (abdefly comments upon) the pertinent facts here and
elaborates as necessary in its analysis. M$=dde Miller, then 48 yars old, applied for SSDI
benefits in July 2013, citing a disability onsetedaf the same month. Ms. De Falco Miller
suffers from a bipolar disordénat affects her ability to concentrate and retain and understand
instructions. She also suffers from physical impants in the form oérthritis and lupus that
restrict her ability to sitstand, reach, and so on. Ms. Eaco Miller ha a high school

education and although she held a varietybsjfor short periods of time between 1991 and
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2008, those jobs do not amount to a meaningtuk history and she has not performed any
gainful work since 2008.

An ALJ heard Ms. De Falco Miller'saim in August 2015. The ALJ took testimony
from Ms. De Falco Miller and from a vocatidrexpert (“VE”), and reviewed records from
several medical providers, discussed below.

Ms. De Falco Miller testified that she sufféresm “bad arthritis” and lupus, which causes
her pain in her hands and shoulders. Sheitsstifiat she had difficulty grasping and holding
objects and opined that she could not even lift ilwands or raise her arms to shoulder level.
She also testified about suffering from levator anigctal disorder, thaaused her to have to
frequently change positions from standingitbrg) and vice-versa, and required her to lay down
after having a bowel movement. Mentally, s@ported suffering from polar disorder that
would cause her mind to race. She statedtki@asituation caused her to have “a hard time
keeping track of what I'm doing and thinkingShe stated that ethad trouble processing
emotions, and would have to write down instimts she received from supervisors to recall
them, and that having to re-retim would cause her to becoargry. She explained that her
limitations in concentration make drivinghhopping, and watching movies difficult.

Ms. De Falco Miller's treating psychiatrist was Dr. Nizdrtile saw Ms. De Falco
Miller on numerous occasions over a seven-peaiod and treated her bipolar disorder. He
completed a residual functional capacity (“Rir€Valuation form, opining that Ms. De Falco
Miller had moderate impairments in the abilityulederstand and remember detailed instructions;

moderate limitations in most aspgdf sustaining concentration on all but the simplest of tasks;

! Ms. De Falco Miller also received regufaychological counseling from a therapist.

The ALJ’s decision does not address the therapistatment records and Ms. De Falco Miller
does not ascribe any erro that omission.



moderate limitations in her ability to reldteco-workers, supervisors, and the public; and
mostly moderate limitations in her ability to atdépchanges in job circumstances. Dr. Nimazi
also opined that Ms. De Falco Miller would be “rtadly off-task” for 20-30%of the work week.

In his decision, the ALJ announced thaglage “little weight” to Dr. Nimazi's RFC
opinions, finding that they wefaot supported by the record asvhole.” In support of that
conclusion, the ALJ cited to Dr. Nimazi's repofrom January 2015 exam in which Ms. De
Falco Miller’s “flow of thought” was “intact witimo looseness of association, circumstantiality,
or tangentiality.” In that sameport, the ALJ found, Dr. Nimazi noted that Ms. De Falco Miller
“indicated that she was abled¢oncentrate adequately andysbn the topic of conversation
without any difficulty.” TheALJ did not discuss whetherdgllanuary 2015 examination was
consistent with the entire course of treatnést De Falco Miller was received from Dr.
Nimazi.

The ALJ gave “partial weight” to Dr. Nimé&giopinions regarding Ms. De Falco Miller’s
limitations in activities of dailyiving and social functioning.

The ALJ rejected Dr. Nimzai's opinions thds. De Falco Miller would be off-task 20-
30% of the time, finding that opinion was not paped by the record. As that latter point, the
ALJ noted that treatment reports from Dr. Nizamniisits with Ms. De Falco Miller in March,
May, and September 2014 all reportggherally normal results. €hALJ’s specific explanation
on this point warrants comment: the ALJ aerstrates a repeated tendency to announce a
conclusion (“the opinion regamtj being off-task is not supped”), quote substantial portions
of the provider’'s medical records, and therveon, apparently assuming that those quotations
patently demonstrate a basis for the conclusMore often than not, however, the quoted

portions of the medical records dagegely irrelevant to the point for which the ALJ offers them.



For example, in support of his contention that Nimazi's 20-30% off-task opinion is not
supported by the record, the ALJ points toftiiwing observations &m Dr. Nimazi's May
2014 visit with Ms. De Falco Miller: “the claimadsatspeech rate was normal. Sensorium were
clear and she was oriented to all spheres. Mgskills were intact. Further, insight and
judgment were adequate, and suicide risk was found to beldatters relating to Ms. De
Falco Miller’'s speech rate, her sensory processiagorientation as to time and place, her
memory, and her risk of suicide have nothing tawith the limitations that Ms. De Falco claims
actually cause her to be off-task: racing thougiid impairments in concentration and focus.
Almost none of the quotations offered by tie] to support the decision to disregard Dr.
Nimazi’s opinions about Ms. Diealco Miller veering off-taskddress her complaints of racing
thoughts or limited concentratiolhe only pertinent quotation froBr. Nimazi’s records that
the ALJ provides that is germane to this issue one relating to hw of thought” from the
January 2015 exam (which is not one of thre¢2014 dates listed in the ALJ’s reasons for
rejecting Dr. Nimazi'off-task RFC opinion).

Ms. De Falco Miller also presetevidence from Dr. Timms, her treating
rheumatologist. He diagnosed Ms. De Falco éilis suffering from lupus. He reported that
she experienced a rash on her upper extremitiestemdder pain. He opined that she could not
life more than ten pounds, sit or stand for mitian two hours each per day (changing positions
every 15-20 minutes), could do up to one hperrday of reaching and handling (but no
fingering), and could not perforamy stooping, squatting, or cramdj. The ALJ noted that these

restrictions were “so restrictive as to render ¢haimant disabled,” but decided to give them

2 The ALJ’s observations about the Septen#iH 4 visit are even more abbreviated: the

ALJ takes interest only in the fact that Diimazi reported tha¥ls. De Faclo Miller had
“appropriate mood and affecthd that she was, again, “oriented as to all spheres.”



“little weight.” The ALJ found that the postulimitations and reaching/grasping/fingering
limitations were “not supported by the recordd’ support of this proposition, the ALJ again
guoted large chunks of statements from Dr. Timmmedical records, but the statements the ALJ
chose to quote again have no real bearing orssiues of Ms. De FaicMiller’s postural or
dexterity limitations. Among other things, the Atwice notes in Dr. Timms’ notes the absence
of “alopecia” (that is, hair losat the scalp), the absence of eshmentions that Ms. De Falco
Miller's reflexes were normal and symmetricahd mentions that her sensory, motor, and
cerebellar functions were normal. None @b findings pertain to DTimms’ conclusion that
Ms. De Falco Miller had significant postural and dexterity limitations.

The ALJ also considered medical exmte from Adam Summerlin, an examining
physician whose RFC opinions limited Ms. De BdMiller to six hours ostanding and walking
per day, four hours sitting, lifting dfO Ibs. frequently and 20 Ibs. occasionally, and allowed for
frequent postural activities likeneeling or crawling. The ALDbtind that the “limitation to light
work” was supported by the record, but that thsty@l limitations wer@ot. Once again, this
conclusion is supported by a recitation of findifigen Dr. Summerlin’s exam that have little
bearing on the question of whether fomal limitations are appropriatee-g.observations that
Ms. De Falco Miller’'s reflexes were normal ahét she did not use an assistive device.

Finally, the ALJ considered the report oftate agency psychological consultant “who
found the mental impairments nonsevere.” Culigube ALJ gave that opinion “little weight,”
finding that “the record supportgeater restriction.” (The quotations from the record the ALJ
uses to support that conclosiare essentially the same fings from the March-September 2014

records from Dr. Nimazi, which point to Ms. Balco Miller having “lormal” exam results.



Contrary to the ALJ’s finding, theswould seem to affirm, rathéran undercut, the consultant’s
opinion. Ultimately, this confusing discrepsy does not factor into the analysis.)

Turning to the vocational expert at the egy the ALJ inquired ofhe availability of
unskilled and non-complex work for a persorthaWs. De Falco Miller's age and education,
with a restriction to light exertion, occasial reaching above chdsight, frequent
handling/grasping/fingering, and only occasionalidga with customers and co-workers. The
VE opined that jobs such as production assembler, dry cleaning wamkienpusekeeper/cleaner
would fit those limitations. The ALJ positedecsnd situation, with the same limitations, plus
an additional limitation that the worker would be off-task 20-30% of the time. The VE stated
that no jobs meeting those restions would exist. The ALJ tendered a third hypothetical, with
the same limitations as the first, but changimgrfilight work to sedentary work with no more
than two hours each of standing and sittinggas/, and no kneeling or crawling or stooping.
After clarifying that walking wuld fit within the two-hour lintation on standing, the VE opined
that the limitation to a four-hour workday wdutliminate all meaningful work opportunities.

In his decision, the ALJ found that, at StepgMs. De Falco Miller had no history of
gainful employment. At Step 2, he determineat #he suffered from impairments in the form of
lupus, obesity, anxiety, and affee disorder. At Step 3, the ALJ found that none of these
impairments, individually or in combinatiomet the listings found ithe Social Security
regulations. The ALJ then made his own RFC assassnit is somewhatifficult to recite the
exact contours of the ALJ's RFC findingsetALJ never summarizes them and they are
somewhat scattered in the record and, occasionally oblique and vague. As best the Court can
determine, the ALJ:

* Found that she had mild restrictian activities of daily living,
such as lifting, sitting, concentnag, and following instructions.



He noted that, although Ms. Delé@Miller testified to having

difficulties in these areas, she had admitted to being able to attend

to her personal care needs, to prepare meals, to drive, shop, and

pay bills, to watch t.v., to go to church, and to spend time with

friends. The ALJ found that she had moderate difficulties in social

functioning and in maintaining agentration, persistence, and

pace.

* Gave weight to Dr. Summerli@pinion that she could perform

light work, but rejecteddr. Summerlin’s opinion that she could not

perform postural activities, suggieng that the ALJ believed Ms.

De Falco Miller_could pedrm tasks involving kneeling,

crouching, etc.

* Gave weight to Dr. Nizami’s opinion the she suffered from

moderate limitations in activés of daily living, functioning,

concentration, and persistence gade, but rejected the opinion

that she would be off-task 20-30% of the time.
One can infer, from the ALJ’s questions to the &ftel the ultimate decision, that the AL’s final
RFC evaluation found that Ms. De Falco Millgas capable of pesfming light work, of
occasionally reaching above chest height, ef@ient grasping/handling/fingering, of standing
and sitting for a total of gnificantly more than four hosiper day, and only occasional
interactions with co-workerand the public. Based on these findings, the ALJ found that Ms. De
Falco Miller was not disabled.

Ms. De Falco Miller appealed the ALJ’'sdalsion to the Appeals Council, but the Council
denied review. Ms. De Falco Miller then conmmed the instant appeal. In her brief, she
contends that the ALJ erred in the following respects: (i) although the ALJ stated that he was
giving weight to Dr. Nizami’'s moderate mentastrictions, he failto account for those
restrictions in determining tHRFC — that is, the ALJ did naccount for Dr. Nizami’s findings
that Ms. De Falco Miller would be limited hrer ability to interact with and respond to

supervisors; (ii) the ALJ errad rejecting Dr. Timms’ opinionsntirely, and by focusing solely

on exam findings (which Ms. De Falco Millalso argues the ALJ misconstrued) without



considering the factors of 20FCR. § 416.927(c)(1-6); and (iiilhe ALJ erred in failing to
address Dr. Summerlin’s time rastions on standing or his limtians on Ms. De Falco Miller
doing occasional reaching with Heft arm (it is unclear whethér. Summerlin believed Ms.
De Falco Miller could do no reaching with her right arm or unlimited reaching with that arm),
particularly where all of theelevant work identified by #1VE required frequent reaching.
ANALYSIS

A. Standard of review

On appeal, a reviewing cowtudicial review of the Comissioner of Social Security’s
determination that claimant is not disabled wtthe meaning of the $@l Security Act is
limited to determining whether the Commissiongplaed the correct legal standard and whether
the Commissioner’s decision is sapfed by substantial evidencklamilton v. Sec'y of Health
&Human Servs.961 F.2d 1495, 1497-98 (10th Cir. 199R)own v. Sullivan912 F.2d 1194,
1196 (10th Cir. 1990Vatkins v. Barnhart350 F.3d 1297, 1299 (10th Cir. 2003). If the ALJ
failed to apply the correct legal standard, teeision must be reversed, regardless of whether
there was substantial evidertoesupport factual findingsThompson v. Sulliva®87 F.2d 1482,
1487 (10th Cir. 1993). In determining whethebstantial evidence supgs factual findings,
substantial evidence is evidana reasonable mind would accaptadequate to support a
conclusion.Brown 912 F.2d at 1196;ax v. Astrue489 F.3d 1080, 1084 (10th Cir. 2007). It
requires more than a scintilla but lesartla preponderance of the evidencax, 489 F.3d at
1084;Hedstrom v. Sullivan783 F. Supp. 553, 556 (D. Colo. 1992tvidence is nbsubstantial
if it is overwhelmed by other evidence iretrecord or constitusemere conclusion.Musgrave

v. Sullivan 966 F.2d 1371, 1374 (10th Cir. 1993Ilthough a reviewing court must



meticulously examine the record, it may not welg evidence or substitute its discretion for
that of the Commissioneid.

B. Treating Physician Rule

A treating physician's opinion must be givemtolling weight if (J) it is well supported
by medically acceptable clinical ataboratory diagnostic techniquesda(2) it is consistent with
the other substantial elence in the recordPisciotta v. Astrug500 F.3d 1074, 1077 (10th Cir.
2007). If either of these requirements is satisfied, then the opinion is not accorded
controlling weight. To give &eating provider's opinion lessath controlling weight, the ALJ
must give specific and legitimate reasddseapeau v. Massany255 F.3d 1211 (10th Cir 2001).
This requires that the ALJ be specific irsdebing how the opinion isnsupported by clinical
and laboratory diagnostic techniques, or identify ltow inconsistent with substantial evidence
in the recordLangley v. Barnhart373 F.3d 1116, 1119 (10th Cir. 2004).

If a treating physician's opinion is not giveontrolling weight, itgelative weight must
be assessed in comparison to other medicalagsrin the record. The factors considered for
assessment of weight of all ofns are: (i) the length of ¢htreatment relationship and the
frequency of examination; (ii) the nature axdent of the treatment relationship, including the
treatment provided and the kind of examinatiotesting performed;ji() the degree to which
the physician's opinion is supported by relevaidence; (iv) consistency between the opinion
and the record as a whole; (v) whether or netghysician is a specialist in the area upon which
an opinion is rendered; and (@dher factors brought to the AkJttention which tend to support
or contradict the opinionAllman v. Colvin 813 F.3d 1326, 1331-32 (10th Cir. 2016). None of
these factors are controlling; not all of thepply to every case, and an ALJ need not expressly

discuss each factor in his or her decis©tdham v. Astrue509 F.3d 1254, 1258 (10th Cir.



2007). However, “the record must reflect that the Atdsiderecvery factor in the weight
calculation.”Andersen v. Astry&19 Fed. App’x 712, 718-19 (10th Cir. 2009) (emphasis in
original). Finally, just as when an ALJ deteresnwhether to give agating provider’'s opinion
controlling weight, the ALJ mugirovide legitimate, specific reass for the relative weight
assignedLangley 373 F.3d at 1119.

Both Dr. Nizami and Dr. Timms were MBe Falco Miller’s treting physicians, and
thus, the ALJ was required to evaluate them abng to the standards set forth above. The
Court finds that the ALJ did not do so. The em@s most acute with Dr. Timms and the Court
will turn first to that situation. The sum of the ALJ’s evaluation of Dr. Timms’ opinion reads as
follows:

Little weight is given to Patk Timms, M.D., whose opinion

notes limitations so restrictive tender the clanant disabled.
Specifically, he noted that theaginant could never stoop, squat,
crawl or kneel, and she could seldom reach and handle and never
finger. This is not supported biye record. She was not in acute
distress. There was no cyanosis, clubbing, or swelling in the
extremities. Further, no rash svappreciated. Several months
later, there were a few non dmgimatous papular lesions on the
upper extremities. There was no alopecia. Deep tendon reflexes
were normal. Sensation was intact, and motor exam showed no
muscle weakness. There werader points in the paracervical,
parathoracic, and paralumbagiens. She complained of
polymyalgias and arthralgias in December 2014. On exam, there
was a region of dermatitis overe left deltoid region. Scalp
revealed no alopecia. Additidha deep tendon reflexes were
normal and equally symmetric. Further, sensory, motor, and
cerebellar functions were normal.

The Court first notes that the ALJ’s expddion of the weighgiven to Dr. Timmes’
opinions overlooks the obligat of the ALJ to first determine whether Dr. Timms’ treating

source opinions were entitled to controlling weight before assigning_them relative weight. It



appears that the ALJ simply jumped to the sssent of relative weight. Doing so constitutes
legal errorSee Krauser v. Astrué38 F.3d 1324, 1330-31 (10th Cir. 2011).

If the reasons articulated by the ALJ wabble sufficient for a determination that Dr.
Timms’ opinions should not be given controllingigld, then the error is harmless. Thus, the
Court considers whether the reas given by the ALJ are sufficiefor the determination that
Dr. Timms’ opinions are not entitled to corltimg weight. The fist consideration in
determining whether to give the opinions coliitng weight is whether they are well supported
by medically acceptable clinical @dtaboratory diagnostic techniques. There is no discussion in
the ALJ’s decision as to thfactor, and the Court cannoieaningfully review it.

Second, to the extent the ALJ intendeddiseussion above to refit a finding that Dr.
Timms’ opinions were not supported by substantiadewe in the record the second factor in
the controlling weight analysis — the ALJ musggaifically identify “those portions of the record
with which [the treating physician’gjpinion was allegedly inconsistenSée Krauser v. Astrye
638 F.3d 1324, 1331 (10th Cir. 2011). As noted above, the ALJ’s recitation of various exam
observations does not refute Dr. Timms’ opiniabsut significant limitdons as to Ms. De
Falco Miller’s ability to reach and handle itelmscause the recited observations have nothing to
do with reaching and handling limitations. Theg@nce or absence obpécia, of symmetrical
reflexes, of a rash, of other anomalies doesstatblish or rule out any reaching or handling
limitations, any more than observing that Nd& Falco Miller’'s body temperature was 98.7
degrees or her blood pressure was 130/75 does.

The ALJ’s failure to adequately assess hmms’ opinion is signiftant, insofar as Dr.
Timms opined that Ms. De Falco Miller had sigedint restrictions on mebility to reach and

handle items, whereas the ALJ's RFC evaluasind questions to the VE assumed Ms. De Falco



Miller could do occasional reaching and fregquieandling. Thus, the ALJ’s reasons for
assigning little weight to Dr. Tims’ opinions are insufficient to denstrate application of the
legal standard that goveragaluation of the opinion oftaeating physician. Failure to
demonstrate application of the correct legal ddad constitutes legalrer, requiring reversal
and remand.

A similar analysis demonstrates that #ie) erred in evaluating Dr. Nizami’s treating
opinions as well. The Court will not reciteetkntirety of the ALJ’s analysis of Dr. Nizami’s
opinions; it is sufficient to observe that, oncaiagthe ALJ skipped over the controlling weight
analysis and proceeded directly to the relativegisteguestion, that the ALJ improperly failed to
assess whether Dr. Nizami’'s findings were supported by appropriatesdisgtechniques, and
that the ALJ improperly relied upon an arrayiroélevant exam obsertians to reject Dr.
Nizami’s conclusions, most significantly, the cluston that Ms. De FatcMiller would be off-
task 20-30% of her workday. To be sure, ¢hsrsome evidence that, on a single visit in 2015,
Ms. De Falco Miller exhibited normal “flow dhought” and was able to concentrate adequately
and stay on the topic of convat®n without any difficulty, buthe record does not reflect the
ALJ having evaluated whether thahgle visit reflected a sustaible improvement in Ms. De
Falco Miller’s condition or an adsrant “good day” in a consistepattern of poor focus and
concentration. Accordingly, revetss required as to the AlsIfindings regarding Dr. Nizami’s
opinions as well.

The Court need not proceed to addressMsEalco Miller's remaining contentions, but
it does so briefly. Ms. De Falco Miller is correbat the ALJ apparentigave weight to some
portions of Dr. Nizami’s opinions including his opinions as tds. De Falco Miller's moderate

impairments in social functioning and concentrat finding that “the moderate limitations are



supported by the record.” Ms. De Falco Millealso correct that, in framing the issue to the
VE, the ALJ did not inquire about whether #nailable work would accommodate Ms. De Falco
Miller's moderate limitations in #ability to take instructionsdm supervisors and to adapt to
changes in the work setting, amonges. It is notable that, rejecting some of Ms. De Falco
Miller’'s testimony as inconsistent with the redpothe ALJ never expressly stated that he was
rejecting Ms. De Falco Miller'sestimony that she had to wrdewn and constantly re-read
instructions that others gave hercomplete tasks. None ofetlexamples the ALJ gave of such
inconsistencies — atteimdy church, shopping, doing light cleagi etc. — required Ms. De Falco
Miller to take instructions from anothperson and act on them. Because responding to
instructions is an important part of holding dow job, and because there was evidence that the
ALJ credited the fact that Ms. De Falco Miller suamoderately limited in her ability to do so, the
ALJ’s failure to include that limitation in éhhypotheticals to the VE constitute an error
requiring reversal as well.

CONCLUSION

For the reasons state abotle Commissioner’s decisioniREVERSED and
REMANDED for further proceedings consest with this opinion.

Dated this 21st day of March, 2018.
BY THE COURT:

Drowsce 4. Fhcege,

Marcia S. Krieger
ChiefUnited StateDistrict Judge




