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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief Judge Marcia S. Krieger
Civil Action No. 17-CV-00291-MSK-STV
ZACHARY MCFARLAND,
Plaintiff,
V.

STATE FARM FIRE AND CASUALTY CO,,

Defendant.

ORDER ON MOTION TO CERTIFY

THIS MATTER comes before the Court onfBledant, State Farm Fire & Casualty Co.’s
(State Farm), Motion to Certify(19, Plaintiff, Zachary McFarland’s, Respong#e2d), and
State Farm’s Reply#(34). Also before the Court iglr. McFarland’s Motion for a Ruling# 48
on State Farm’s Motion to Certify (which, in stdrsce, is a motion to certify a question that
varies slightly from that proposed Byate Farm) and State Farm’s Respo#s9).

For purposes of these motions, the matéaiets are limited. Mr. McFarland’s residence
was insured under a policy (theliep) issued by State FarnSee Doc. 37-1. Described as a
Replacement Cost Policy, it provided thathie event that Mr. McFarland’s home sustained
covered damage, State Farm would pay “the tootpair or replace with similar construction
and for the same use on the premises . . . the damaged part of the prcgeerBolicy at
“Section | — Loss Settlement, Coverage A — Dingl” Doc. 37-1 at 36. That section also

provides that in the event obvered damage, State Farm would make a payment prior to
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completion of repairs in the amouritthe actual cash value of tHamaged part of the property.
The Policy states:

[U]ntil actual repair or replacement is completed, [State Farm] will pay only the

actual cash value at the tinéthe loss of the damageart of the property, up to

the applicable limit of liability shown ithe Declarations, not to exceed the cost

to repair or replace the daged part of the property.

Doc. 37-1 at 36. The Policy does not otheenefine the phrase “actual cash value.”

In 2014, Mr. McFarland’s roof was damaged inaal storm. After he filed a claim, State
Farm paid him the actual cash value of bisfy $6,885.79. The Explanation of Benefits (EOB)
reflects that State Farm determined the actash value by taking the replacement cost of the
roof, $9,766.43, and reducing it by $2,487.34 in “depreciati@ot. 37-2.

Mr. McFarland brought this suéis a class action in state coustate Farm removed the
matter to this Court pursuant to the ClassigxtFairness Act, 28 U.S.C. § 1332(d) (CAFA).
The Amended Complaint identifies the purportedgslaf plaintiffs as psons or entities that
received “actual cash value” payments from State Farm for loss or damage to a structure in
Colorado for the last twelve years where the obsibor was depreciated. Three claims are
asserted: (1) breach of contrg@) violation of the Colorad@onsumer Protection Act; and (3)
statutory bad faith. The basisalf of the claims is that in tzulating “actual cash value,” State
Farm improperly included labor sts as part of “depreciation.”

Both parties, by separate motions, ask @usirt to certify a question to Colorado
Supreme Court. State Farnoposes the following question:

Where a homeowners insurance policy pdesi for payment of the actual cash

value (“ACV”) of the damaged part of tiesured property at the time of the loss,

and the insurer calculates ACV by estimating the total cost to repair or replace the

damaged property minus any depreciatiwmes Colorado law require the insurer

to exclude labor costs from the calculatiordepreciation in order to arrive at the
ACV figure?



Doc. 19 at 8. Mr. McFarland seeks cectfiion of the following question: “Where a
homeowner’s insurance policy provides for ‘actteh value’ coverageitout defining ‘actual
cash value’ or ‘depreciation’ mpdhe insurer depreciate the labor that is necessary to accomplish
repairs?” Doc. 48 at 1. Colorado Appellate Rzdel permits the federalddrict court to certify
any “questions of law of thisate which may be determinativetbe cause then pending in the
certifying court and as to which it appears toab#ifying court there is no controlling precedent
in the decisions of the Supreme Court.” ButiGieation is discretiongy and “is not to be
routinely invoked whenever a federal court is preed with an unsettled ggteon of state law.”
Armijov. ExCamInc., 843 F.2d 406, 407 (10th Cir. 1988).

The Court declines to certify either of the gtiens identified by the parties, finding that
the dispositive issue in this case can be resbby applying Colorado law to the terms of the
policy. Under Colorado law, an insurance polionstitutes a contract, which courts construe
using general principles ebntractual interpretatiorAllstate Ins. Co. v. Huizar, 52 P.3d 816,

819 (Colo. 2002) (en banc). Clear and unamiigucontractual provisions “should be given
their plain meaning.”ld. “To ascertain whether a provisimambiguous,” the Court construes
it “in harmony with the plain, popular, and gerigraccepted meaning of the words employed.”
Wota v. Blue Cross & Blue Shield, 831 P.2d 1307, 1309 (Colo. 1992) (en banc).

The parties characterize their disputevgther State Farm may depreciate both
labor and materials’ costs to determine the “actual cash value.” But calculation of
deprecation is not addressed in the Polwy,does the Policy link depreciation and

actual cash valuk.Indeed, depreciation is not mentidria the Policy at all. In reality,

! Mr. McFarland directs th€ourt to the “Summary of @erage,” a document which he

contends defines the term “actual cash value”las €bst of repairing or replacing damaged or
destroyed property with property of the samadkand quality less depreciation.” Doc. 24 at 3
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the heart of the instant dispute is not the meaning of depreciation and what it includes,
but instead the meaning of “actual cash galunder the terms of the Policy. Using
“general principles of contractual integpation,” the Court isonvinced that enough
context exists to determine what the Ppheeans by “actual cash value,” particularly
considering its “popular” and ‘&nerally accepted meaningSe Wota, 831 P.2d at

1309.

It is clear that “actual <h value” stands for a specific concept in insurance law
where the insured is paid only what the assetorth at the time of loss, a theory of
coverage distinct from “replacement costfiere the insured receives the amount to
replace the assefee Gravesv. Am. Family Mutual Ins. Co., — F. App’x —, 2017 WL
1416278 at *2—3 (10th Cir. Apr. 21, 2017). Then@feCircuit has recently declined to
certify the parties’ proposed issue and @klahoma Supreme Court has decided the
issue outright.Seeid. at *2; Redcorn v. Sate Farm Fire & Cas. Co., 55 P.3d 1017, 1020
(Okla. 2002).

Under these circumstances, this mattertmanesolved without certification to the
Colorado Supreme Court. Accordingly, both Motions to Certif§9 (# 48 are
DENIED. Mr. McFarland shall have 30 dayerr the date of this Order to file a Motion

to Certify the Class.

(quoting Doc. 37-1 at 18). The Court disregatds reference for multiple reasons. First, the
primary rule of contract interpretation is togoe with the terms of the contract — here, the
Policy. Second the summary expressly statesttobathnot be considered in interpreting or
augmenting the terms of the Policy. It stated th"does not replacany policy provision”, that
“coverage is subject to the terms, conditiongcgd limits, and exclusions of the policy,” and
“in the event of a conflict between the polayd this summary disclosure form, your policy
provisions shall prevail.” Doc. 37-1 at 18.



Dated this 18th day of July, 2017.

BY THE COURT:

Marcia S. Krieger
ChiefUnited StateDistrict Judge




