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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 17-cv-00306-CMA-NYW

MARK GALLEGOS, an individual,

LISA GALLEGOS, an individual, and

TYLER GALLEGOS, an individual,
Plaintiffs,

V.

ADAMS COUNTY SCHOOL DISTRICT 14 and
ADAMS CITY HIGH SCHOOL,

Defendants.

RECOMMENDATION OF UNITED STATESMAGISTRATE JUDGE

Magistrate Judge Nina Y. Wang

This matter comes before the court on Ddnts Adams County Schdlstrict 14 (the
“District”) and Adams City High School’'s (“ABS”) (collectively, “Defendants”) Motion to
Dismiss Second Amended Complaint (“MotionQismiss”). [#30, filed March 22, 2017]. Also
before the court is Plaintiffgviotion to Amend Complaint (lotion to Amend”). [#42, filed
May 8, 2017]. The Motions were referred to thdersigned Magistrate Judge pursuant to the
Order Referring Case datédarch 10, 2017 [#21] and the meranda dated March 23, 2017
[#31] and May 8, 2017 [#43]. #dr carefully reviewng the Motions andelated briefing, the
entire case file, and the applicable case law, | respectfully recommend that the Motion to Dismiss

be GRANTED and the Motion to Amend be DENIED.
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PROCEDURAL AND FACTUAL BACKGROUND

Plaintif's Mark Gallegos and Lis&allegos and their son Tyler Gallegoalong with
daughter Taia Gallegos, initiatélis civil action by filing a Complat in the District Court for
Adams County, Colorado on September 26, 20163]. [#Plaintiffs named as Defendants the
District and ACHS, along with siindividuals, and asserted eigétatutory, constitutional, and
common law claims for relief ming from allegations that the District and certain of its
employees had discriminated against Tyler Gallegos and denied him an adequate public
education during the school years of 2011 throsjging of 2015, when Tyler was a student at
ACHS? See id. On or about January 10, 2017, Plaintfiffed an Amended Complaint in state
court. See[#4]. Plaintiffs served Defendants withe Summons and Amended Complaint the
following day. Se€[#1-6]. On February 1, 2017, Defendarégmoved the action to this District,
asserting jurisdiction pursotaito 28 U.S.C. § 1331Seg[#1].

On March 16, 2017, with the consent of Defendaarid leave of court, Plaintiffs filed a
Second Amended Complaint that omitted the individuals as defendants and Taia Gallegos as a
plaintiff. [#27]. See als¢#22, #26]. The Second Amended Cdaipt asserts as claims one and
two that Defendants discriminated against Tyler bechass Hispanic, in walation of Title Il of
the Civil Rights Act of 1964, (“Title 11"), 42 U.&. § 2000(a) and 42 U.S.C. § 1983, and asserts

as claim three that Defendants failed tevdlop, implement, and maintain a Section 504

! The court uses Tyler’s first name at times for ease of reference and to distinguish him from his
parents who share the same last name. How#wergourt’'s use of his first name is not, and
should not be construed as, a suggaghat Plaintiff Tyler Gallegos afforded less respect than

any other individual proceeding before this court.

2 ACHS and the District are indistinct fdre purposes of liability and damageSee Dorsey v.
Pueblo School District 60140 F. Supp. 32 1102, 1122 (D. C&615) (citing Colo. Rev. Stat. §
22-32-101).



assistance plan” to accommodalgler's diagnosed disabilities of anxiety disorder and
depression, in violation of the Americanwith Disabilities Act, 42 U.S.C. 81210&f. seq
(“ADA") and the Rehabilitation Act of 1973, (“Rehabilitation Act”), 29 U.S.C. §761,seq
See generallj#27]. Plaintiffs seek monetadamages of an unspecified amougee id.

The supporting allegations are as followRrior to entering ACHSTyler was evaluated
for, and it was determined he had, disabilittegt necessitated the implementation of an
individual education plan under Section 504 afeTll (“504 Plan”), andhat the 504 Plan would
be updated annually. [#27 at  7]. Such a plasa then developed and implemented for Tyler.
The 504 Plan was not maintained, however, dnder entered ACHS Additionally, Tyler was
subjected to racial and sexual discriminationthat he was “faldg...accused by District
employees of criminal acts, ... [and of] being@mosexual,” and was sirggl out for discipline
because he is Hispanicld] at § 9]. During the fall 02014, members of The Denver Post
(“Post”), with Defendants’ permission, visited ACHS and miwved and filmed students,
including Tyler, to develop aritten and filmed series titled, “Everything Mattersld.[at T 10].
The Post did not obtain permission from parenthefstudents prior to the interviews or prior to
publishing the series.Id.] In early 2015, Plaintiffdiled claims with tle Colorado Civil Rights
Division complaining of raciaand sexual discrimination by thedbiict and its employees.d|
at T 11]. Plaintiffs then filed a claim for retaliation against the District. As a result of the
complaints, the District “was ggired to carry out certain meedial actions...but has failed to
fully take care of all responsiliies to which it agreed.” Ifl.] Tyler was subsequently falsely
accused of criminal misconduct, accused of bregpkiertain rules of the ACHS football team,

removed from the team, suspended from classesyended from ACHS altogether, and placed



in isolation separate from the rest of ACkISchool population. Eventually, Defendants
required Tyler to complete htggh school diploma by alternativeeans in the spring of 2015.

[Id. at § 12]. Plaintiffs suffered financial losses and loss of familial relationships as a direct
result of these actions, and Tyler sufferegjuties, damages, and emotional lossedd. 4t 11

13, 14].

On March 22, 2017, Defendants filed the pending Motion to Dismiss pursuant to Federal
Rules of Civil Procedure 12(b)(1) and 12(b)(6). [#30]hey argue that the court should dismiss
the Title 1l claim because thatatute does not apply to schaltricts and does not authorize
damages, and the 8§ 1983 claim fails becausetiffs do not allegesimilarly situated non-
Hispanic students were treated differenti®efendants argue the ADA and Rehabilitation Act
claim fails because Plaintiffs do not allege istrict discriminated against Tyler due to his
disability, and, rather, Plaintiffs allege the Dist failed to properly matain the 504 Plan, and
thus the cause of action shoub@ brought pursuant tthe Individuals wh Disabilities in
Education Act. [#30].

This court originally set a Scheduj Conference to be held March 24, 2017, and
continued the SchedulingoGference to April 4, 2017 at the Parties’ requeSee[#16]. On
March 31, 2017, the Parties filed a Joint MotionStay discovery anadssociated deadlines
pending resolution of the Motion to DismisSee[#33]. This court graed the motion in part
and vacated the Scheduli@gnference. [#36].

On April 12, 2017, Plaintiffs filed a Rpsnse to the Motion to Dismiss generally
opposing Defendants’ contentions, lagserting in the alternaévthat the court should allow

Plaintiffs to amend the pleading rather than dismiss the act®ee[#37 at 7-8]. Plaintiffs



attached a proposed Third Amended Complaint to their Respddse[#37-1]. On May 8,

2017, Plaintiffs filed the pending Motion to Amerakserting that they were filing it “in the

alternative to tie into the arguntsrithey] have made in theitesponse to the pending Motion to

Dismiss.” [#42]. On May 92017, Defendants filed a Reply in support of the Motion to

Dismiss. [#44]. On May 16, 2017, Defendanilsdf a Response to the Motion to Amend, and,

on May 23, 2017, Plaintiffs filed a Reply. [#47The Motions are now ripe for determination.
STANDARD OF REVIEW

Fed. R. Civ. P. 12(b)(1)

Federal courts, as courts of limited juriddin, must have a stabry basis for their
jurisdiction. See Morris v. City of Hobart39 F.3d 1105, 1111 (10th Cir. 1994) (citing
Castaneda v. INS23 F.3d 1576, 1580 (10th Cir. 1994)). Ruast to Federal Rule of Civil
Procedure 12(b)(1), the court may dismiss a comipfar lack of subjectmatter jurisdiction.
The determination of a court’s jurisdicti@ver subject matter is a question of laMadsen v.
United States ex. U.S. Army, Corps of Engine&dd F.2d 1011, 1012 (10th Cir. 1987). “A
court lacking jurisdictiorcannot render judgment but must dismiss the catiaey stagef the
proceedings in which it becomes apparehat jurisdiction is lacking.”"Basso v. Utah Power &
Light Co.,495 F.2d 906, 909 (10th Cir. 1974).

. Fed. R. Civ. P. 12(b)(6)

Under Rule 12(b)(6), a court may dismissamplaint for “failure to state a claim upon
which relief can be granted.” Fed. R. Civ. (b)(6). In deciding a motion under Rule
12(b)(6), the court must “accept ase all well-pleaded factballegations ... and view these

allegations in the light most favorable to the plaintifiCasanova v. Ulibarti 595 F.3d 1120,



1124 (10th Cir. 2010) (quotin§mith v. United State$61 F.3d 1090, 1098 (10th Cir. 2009)).
However, a plaintiff may not relgn mere labels or conclusigriend a formulaic recitation of
the elements of a causé action will not do.” Bell Atlantic Corp. v. TwombJy650 U.S. 544,
555 (2007).

Rather, “[tjo survive a motion to dismisa, complaint must contain sufficient factual
matter, accepted as true, to state a clainelief that is plasible on its face.”Ashcroft v. Igbal
556 U.S. 662, 678 (2009). Plausibility refers “to stepe of the allegationa a complaint: if
they are so general théitey encompass a widsvath of conduct, much df innocent, then the
plaintiffs ‘have not nudged their claims acrdiss line from conceivable to plausible.Robbins
v. Oklahomab519 F.3d 1242, 1247 (10th Cir. 2008) (cdatomitted). “The burden is on the
plaintiff to frame ‘a complaint with enough factuahktter (taken as true) suggest’ that he or
she is entitled to relief.”Id. The ultimate duty of the court is to “determine whether the
complaint sufficiently alleges facts supporting the elements necessary to establish an
entitlement to relief under the legal theory proposeédrest Guardians v. Forsgred78 F.3d
1149, 1160 (10th Cir. 2007).

I1l.  Fed.R.Civ. P. 15(a)

This court has not yet held a Schedulingntérence or entered a Scheduling Order to
govern the pre-trial progress of this case. Timeegfthis court considers the Motion to Amend
within the confines of Federal Ru of Civil Procedure 15(a) only. See Fernandez v.
Bridgestone/Firestone, Incl05 F. Supp. 2d 1194, 1195 (D. Colo. 2000) (applying only Rule 15
when the deadline set for amendment in the Scheduling Order has not yet passed). Rule 15(a)

provides that leave to amend “shall be freely givéhen justice so reqas.” Fed. R. Civ. P.



15(a). The court may refuse leave to amepdn a showing of undue ldg, undue prejudice to
the opposing party, bad faith or dilatory motivailure to cure deficiencies by amendments
previously allowed, or futility of amendmenErank v. U.S. West, Inc3 F.3d 1357, 1365 (10th
Cir. 1993). A general presumption exists in favor afowing a party to amend its pleadings,
see Foman v. Davis8871 U.S. 178, 182 (1962), atlie non-moving party bears the burden of
showing that the proposed amendment is impro@efferson County Sch. Dist. No. RiT75
F.3d at 859. Whether to allow amendmentwishin the trial cart's discretion. Burks v.
Oklahoma Publ'g Co81 F.3d 975, 978—79 (10th Cir. 1996).
ANALYSIS

Defendants argue that the First and SecondrGldor Relief are insufficiently pled and
should be dismissed pursuant tRale 12(b)(6) standard. Defenda argue thathe court lacks
subject matter jurisdiction to consider the Third Claim for Relief, and also that is similarly
insufficiently pled. Defendantsirther oppose the Motion to Ame on the bases of futility and
undue delay. A proposed amendment is futile if the complaint, as amended, would be subject to
dismissal. Jefferson County Sch. Dist. No. R-1IMoody’s Investor’'s Services, Ind.75 F.3d
848, 859 (10th Cir. 1999)Accord Conkleton v. Zavarablo. 08—cv-02612-WYD-MEH, 2010
WL 6089079, at *3 (D. Colo. Oct. 6, 2010) (“If a party opposes a motion to amend on the
grounds of futility, the court applies the samendtad to its determination of the motion that
governs a motion to dismiss under Fed. R. CiviEb)(6).”). Given the related and similar
nature of the arguments raised in each Motiontaadaw applicable to the disposition of each, |

address the Motiorzari passu



Claim I: Titlell Discrimination

A. Applicable Law

Plaintiffs allege that Tyler was unlawfullgiscriminated against because he is of
Hispanic heritage. [#27 at 1 18RAs relief, Plaintiffs seek ogldamages, and not injunctive
relief. [Id. at 7]. Section 2000a of Title 42 prohibdiscrimination or segregation on the ground
of race, color, religion, or natnal origin with respect to “thll and equal enjoyment of the
goods, services, facilitieqrivileges, advantagesnd accommodations ainy place of public
accommodation.” 42 U.S.C. § 2000a(a). Theustatlefines “place of public accommodation”
as “[e]stablishments affecting interstate coence or supported in their activities by State
action,” including but not limited to lodgings, fatiéis principally engagein selling food for
consumption on the premises, gasoline statiand,places of exhibition or entertainmeid. at
8 2000a(b). The “overriding purpose of Title B][ito remove the dayl affront and humiliation
involved in discriminatory denials of access facilities ostensibly open to the general
public.” Daniel v. Paul 395 U.S. 298, 307-308 (1969) (citation itied). A Title Il suit is
“private in form only,” and a plaintiff pursig a Title Il claim cannot recover damages.
Newman v. Piggie Park Enterprises, In890 U.S. 400, 401-02 (1968When the Civil Rights
Act of 1964 was passed, it was evident thadomement would prove difficult and that the
Nation would have to rely in part upon pate litigation as a means of securing broad
compliance with the law...If [plaintiff] obtains anjunction, he does so not for himself alone
but also as a ‘private attorney general,” vaating a policy that Comgss considered of the

highest priority.”).



B. Application

Defendants do not contest that Tyler is anber of a protected &ss under Title II, but
argue rather that Plaintiffs’ claim cannot survagepled because a public school is not a place of
public accommodation and, even if the court fitlost a public school satisfies the definition,
damages are not available. [#30 at 4]. Pl&sntespond that the District, as a Colorado school
district, “is subject both to Cotado state law and federal lavghd that the court should apply
the definition of “public accommodation” asoprded in the Colorado Anti-Discrimination Act
(“CADA"), Colo. Rev. Stat. 824-34-610§. [#37 at 3]. Plaintiffs fither argue that they are not
limited to injunctive relief because they arenguthe District not for “facility non-compliance
with the Act,” but for “the unlawful discriminary actions of its emplyees, contractors, or
both.” [Id. at 5]. Defendants assert reply that the claim i®rought under Title Il, and the
definition provided in that stateif rather than CADA, should apply. Finally, they assert that
Plaintiffs misconstrue the avability of damages in a Titld action. [#44 at 2-4].

This court addresses the matter of damagstsldecause it is dispositive. It is undisputed
that Plaintiffs seek only damagén this action. [#27 at 737 at 4-5]. Plaintiffs rely ofrisher
v. Shamburg624 F.2d 156 (10th Cir. 1980) for the cemtion that they carecover damages
from the District because their allegationsitee on discrimination exacted by the District's
employees and/or contractors,trthe District itself. Thiscourt is not pesuaded by that
argument. The court’s reading lisher indicates that there is axception to injunctive relief
as the exclusive remedy for a Title Il violatiamere the perpetrators of harm are unaffiliated
with the place opublic accommodationld. at 161 (“the Court held #t the legislative history

of Title Il makes it clear that the exclusivitf the Act’s injunctive remedy applies only to



actions against the owners and proprietors dipiaccommodations and not outsiders such as
the defendants.”) (citingnited States v. JohnserB90 U.S. 563 (1968)). ThEisher court
explained that “[tlhe rationaléor limiting the remedy to injuncte relief was to provide the
proprietor with a judicial determination of whet his facility was covered by Title 1l before
exposing him to civil ocriminal liability.” Id. Therefore, injunctiveelief provides real-world
effect when applied to “proprietors, ownersgdheir personnel,” but constitutes only a “hollow
remedy” when used to deter outsiders frongaging in discriminatory practices aimed at
preventing protected classes from udimglities covered under Title 1.

Plaintiffs allege that District employedsscriminated against Tgr Gallegos. [#27 at 1
3, 9, 12]. Even assuming that ACHS is acplaf public accommodation, their allegations
implicate the school’s personnel, and are analogousnstance, to allegatns that a restaurant
is in violation of Title Il because the waitressfused service to a patron of Hispanic origin.
Injunctive relief against the District is not “Aollow remedy” because the District has the
authority to implement a couorder as to its employe&sAccordingly, this court agrees with
Defendants that Plaintiffs may netcover damages under this claim as pled, and they do not ask
for injunctive relief. See Macer v. Bertucci’s CorpNo. 13—-CV-2994 (JFB)(ARL), 2013 WL
6235607, at *6-7 (E.D.N.Y. Dec. 3, 2013) (grantingtim to dismiss Title Il claim, in the
alternative, because plaifitsought only damages) (citinglenry v. Lucky Strike Entertainment,

LLC,No. 10-CV-03682 (RRM)(MDG), 2013 WI4710488, at *13 (E.D.N.Y. Sept. 1,

% By contrast,Fisher would lend support to a scenario where individuals unaffiliated with the
District engaged in discriminatory conduct outstdéhe ACHS gymnasium, the effect of which
prevented Tyler from entering the gym. Injunetixelief against the District in that instance
would achieve no real effect because the rigisthas no authority over third parties who
happened to engage in discriminatory conauncor just beyond the District’s property.

10



2013) (granting summary judgment on claims ur@ktion 2000a for monetary relief, because
statute’s only remedy is injunctive relieAjuluchuku v. Bank of Am. CorfNps. 3:06—cv—60,
3:06—cv-122, 3:06—cv-228, 3:06—cv-229, 3:06—cv-2807 WL 952015, at *2 (W.D.N.C.
March 27, 2007)).

Additionally, although not argued by Defamds, standing to pursue a claim for
injunctive relief requires plaintiff to “demonstrate a goarhance of being likewise injured in
the future.”Facio v. Jones929 F.2d 541, 544 (10th Cir. 1991AccordBarney v. Pulsipherl43
F .3d 1299, 1306 n.3 (10th Cir. 1998). Tyler okadiris high school diploma in spring 2015
and no longer attends ACHS or any other schatilimthe District [#27 at 1 12] Given this
fact, and absent allegations of future injuBjaintiffs appear to lack standing to pursue
injunctive relief. Accordingly, | respectfullyecommend that the cdugrant the Motion to

Dismiss as to Claim I: Title Il Discriminatich.

* Because this court finds that the issue of dgmas dispositive, it need not reach Defendants’
argument that a public schoolnst a place of public accommodati However, for the sake of
completeness, this court addres#ebriefly and notes that neithérnor the Parties could find
controlling case law within this District or Cuit that adjudicated whieér a public school is a
place of public accommodation for Title Il purposeblevertheless, this court observes that
Plaintiffs provide no authority for grafiijn the CADA definition of place of public
accommodation onto Title Il, and that Plaintiffd ta address the non-binding case law, cited to
by Defendants, in which couris other jurisdictions find unequocally that public schools are
not places of pult accommodation under Title 1l.See Harless v. Day©37 F. Supp. 1351,
1354 (S.D. Ind. 1996) (rejecting argument tratpublic school wasa place of public
accommodation, stating “[p]Jublic schools do not purport to be open to the general public in the
ways, that for example, hotels, restaurants mmavie theaters (all establishments explicitly
covered by Title 1l) do.”)Gilmore v. Amityville Union Free School DisBO5 F. Supp. 2d 271,
278 (E.D.N.Y. 2004) (citingHarlesswith approval and dismissing Title Il claim on basis that
public schools are not places of public accommodati@®e also Martin v. University of New
Haven, Inc. 359 F. Supp. 2d 185, 188-89 (D. Conn. 20@&)ecting on summarjudgment the
argument that private university’s cafetec@stitutes a place of public accommodation, finding
that plaintiff “does not provide any evident® dispute UNH’s conterdn that the cafeteria
serves only faculty, staff, and students and doe&unaqgport to be open tthe general public in

11



. Claim I1: Section 1983 Discrimination

A. Applicable Law

As with the First Claim for Relief, Plaintiffs assert that Tyler Gallegos was discriminated
against because he is of Hispaharitage. Section 1983 of Eth2 of the United States Code
allows an injured person to seek damages fowviblation of his or her federal rights against a
person acting under color of state laBee42 U.S.C. § 1983see alsdrilarsky v. Delig 566
U.S. 377, 383 (2012). To assert a claim under § 1988)tPl must show (1}hat he had a right
secured by the Constitution and laws of the Ung¢ates that was viokd (2) by a person who
acted under color of state lawdall v. Witteman584 F.3d 859, 864 (10th Cir. 2009).

The Equal Protection Clause requires thastate deny any person within its jurisdiction
the equal protection of the laws. U.S. Consteadh XIV. An equal protection violation occurs
when the government treats someone differethéyn another who isimilarly situated.Penrod
v. Zavaras 94 F.3d 1399, 1406 (10th Cir. 1996) (cit@dy of Cleburne v. Cleburne Living
Ctr., 473 U.S. 432, 439 (1985)). “The Equal ProtatiClause does not forbid classifications. It
simply keeps governmental decisionmakdérom treating differently persomgho are in all
relevant respects alike.Taylor v. Roswell Indep. School Dist13 F.3d 25, 53 (10th Cir. 2013)
(quotingNordlinger v. Hahn505 U.S. 1, 10 (1992) (emphasis in original)). Courts considering

an equal protection challenge generally quérgt whether the challenged state action

the ways, that for example, hotels, restaurant$ movie theaters (all establishments explicitly
covered by Title II) do.”) (quotinddarless 937 F. Supp. at 1354). Imyevent, in light of the
finding that Plaintiffs cannatecover the relief they request aghe claim, this court declines to
weigh in as to whether public schoalenstitute a public pkce of accommodatiorSee Marsh v.
Delaware State UniversifyNo. Civ.A. 05-00087JJF, 2006 WL 1416&Q *6 n.4 (D. Del. Jan.
19, 2006) (assuming without deciding that Title applied to university defendant, citing
Gilmore and Harless but granting motion to dismiss Titlé claim because plaintiff failed to
allege the discrimination was a result of his race).

12



intentionally discriminatebetween groups of personSECSYS, LLC v. Vigb66 F.3d 678, 685
(10th Cir. 2012) (citations omitted). Second, “afi@ act of intentional discrimination against a
particular group is identified either by presuroptor evidence and inference, courts ask whether
the state’s intentional decision to discriminan be justified by reference to some upright
government purpose.’ld. at 686 (“[tjhe law...may take cognizanceméaningfuldistinctions
between individuals without violating the catgional command of treatg similarly situated
persons similarly”) (emphasis in original). However, some evidence of intentional
discrimination against a particulalass of persons must be mes“[blefore a court may get to
the business of assessing the rafipnaf a challenged state actionld. at 688 (“The unlawful
administration by state officers afstate statute ... is not a demmikqual protection unless there
is shown to be present in it an element ofntitenal or purposeful discrimination.”) (quoting
Snowden v. Hughe821 U.S. 1, 8 (19445).

The Second Amended Complaint names noviddal defendants, and thus the question
before the court is whether Plaintiffs have psedficient facts that, taken as true, state a claim
for liability on the part of the Birict. A school disict’s liability for violation of the Equal

Protection clause is analyzed under a municipal liability framew8de Murrell v. School Dist.

® Although not addressed by the Parties, this auotes that Plaintiffsgpear to proceed under a
“class of one” theory of equal protection violation. Plaintiffs do not allege that Tyler suffered
discrimination along with other students of Hisg origin, rather, that Tyler alone was
discriminated against in part because of himieity. In any event, the distinction does not
change the court’s analysiSee SECSYS, L1666 F.3d at 688-89 (“Angting the case through
equal protection’s so-called ‘class of one’ doctrinal prism cheingéhing. Class of one doctrine
focuses on discrimination not between classes or groups of persons, as ‘traditional’ equal
protection doctrine does, but on discriminatiagainst a specific individual. Even so, the
familiar principles and procedures associateith wgual protection class discrimination doctrine
apply.”) (quotingengquist v. Oregon Dep't of Agricd53 U.S. 591, 601-02 (2008)). A plaintiff
advancing a class of one claim must navigagesiime two steps as a plaintiff alleging a class-
based claim.Id.

13



No. 1, Denver, Colp.186 F.3d 1238, 1249-50 (10th Cir. 1998pplying municipal liability
analysis to claim that school district wadl@for sexual harassment under the Equal Protection
Clause). For a school district to incur 1983 liability, the plaintiff must show that an
employee’s unconstitutional act oced pursuant to an officigdolicy or custom of the school
district, or that the employee(ssponsible for the unconstitoial act was a final policymaker
for the school districtld.

B. Application

Defendants do not contest that Tyler isi@amber of a proteatieclass under § 1983, but
argue that this claim fails as a matter of law beeaPlaintiffs fail to bege facts demonstrating
“that Tyler was treated differently than similadifjuated students not ms protected class,” and
Plaintiffs “fail to adequately pleachunicipal liability.” [#30 at 6, 7] Plaintiffs disagree that their
second claim is inadequatelyed|, but ask the court for peission to amend the claim as
proposed in the Motion to Amend should tteurt agree with Defendants’ argumer8ee[#37
at 8J.

“A claim that a state actor discriminated the basis of a suspect (e.g., race), quasi-
suspect (e.g., gender), or a nosfsect classification calls forrgit, intermediate, or rational
basis scrutiny, respectively.Brown v. Montoya662 F.3d 1152, 1172-73 (10th Cir. 2011)
(citing Price—Cornelison v. Brook§24 F.3d 1103, 1109-10 (10th Cir08)). But regardless of
the nature of the classification,0“tassert a viable equal protecticlaim, plaintiffs must first
make a threshold showing thatethwere treated differently dm others who were similarly
situated to them.’ld. (quotingBarney v. Pulsipherd43 F.3d 1299, 1312 (10th Cir. 1998)). The

“similarly situated” requirement is an “exacting burden,” which requires the comparative

14



individuals to be frima facieidentical in all relevant respects or directly comparable in all
material respects.’A.B. ex rel. B.S. v. Adams-Arapahoe 28J School,Bi31 F. Supp. 2d 1226,
1253 (D. Colo. 2011) (analyzingads of one claim and quotidgcarilla Apache Nation v. Rio
Arriba County,440 F.3d 1202, 1210 (10th Cir. 2006) ané. v. Moore543 F.3d 891 (7th Cir.
2008) (“although this is not a precise formulajsitnonetheless clear that similarly situated
individuals must be very similar indee)).” The only allegations assed in support of the
disparate treatment claim are as follows:

During the course of higtendance at ACHS, and pattlarly, during the periods

of the 2013 to 2014, and 2014 to 2015 schealryg, Tyler was subjected to racial

and sexual discrimination by falsely bgi accused by District employees of

criminal acts, falsely being a homosexuwadd subjected to discipline singling him

out because he is Hispanic.
[#27 at 7 9].

Tyler was falsely accused of crimimaisconduct, later accused of breaking team

rules of the ACHS football team, amdas incrementally disciplined by being

removed from the ACHS football team,ihg suspended from classes, suspended

from ACHS altogether, placed in isatat separate from the rest of ACHS’s

school population, and eventually was required not to attend sahatl) and to

complete his high school diploma biyeanative means in the Spring of 2015.
[1d. at 9 12].

Tyler was reprimanded, singled outsdplined, suspended from school, and

isolated from his classmates, and remtb#®m the ACHS football team in an

unlawful and discriminatory fastm because he is Hispanic.
[Id. at § 23].

In reviewing the Second Amended Complaint, this court finds that Plaintiffs’ pleading is
insufficient. The law in this Circuit is cledhat a § 1983 claim premised on equal protection
requires the plaintiff to first identify otherwho were similarly situated and treated more

favorably than he or she waSee Brown662 F.3d at 1172—73Mr. Brown’s Complaint fails to

15



allege facts showing that Officer Montoya vi@dthis right to equal protection because it does
not allege that an otherwisenslarly situated person was tredt differently from him.”). See
also Taylor 713 F.3d at 53-54. Additionally, “in the context of a § 1983 claim, ‘[c]lonclusory
allegations are not sufficient to state a constitutional violatiorBfown 662 F.3d at 1173
(quotingRobertson v. Las Animas Cnty. Sheriff's Dé&fiQ F.3d 1185, 1193 (10th Cir. 2007)).
Plaintiffs have alleged the adverse treatméwlker received, and stated summarily that he
received that treatment, “because he is Hispanic.” But Plaintiffs do not identify or describe any
circumstances leading up to the discipline &acts that support thagimilarly-situated non-
Hispanic students and teammates received begt@iment. Nor do Plaintiffs allege other facts
that allow this court to conclude, if true, thatler was “singled out” because he was Hispanic,
e.g, that he was the only Hispanic student in hassés or on the football team or that he was
subjected to statements that Plaintif®strued as having discriminatory animus.

Even assuming that Plaintiffs’ bare allagas that the District subjected Tyler to
disparate treatment based on being Hispanic weificient, none of the kgations aserted in
the Second Amended Complainthaenstrates that the alleged disparate treatment was the result
of an official policy or custom adopted by the District, or was exacted by an employee of the
District who had authdly to create policy. To subject a governmentahtity, in this case a
school district, to liability, “a municipal pofc must be a ‘policy statement, ordinance,
regulation, or decisiorofficially adopted and promulgateby [a municipality’s] officers.”
Murrell, 186 F.3d at 1249 (quotingankford v. City of Hobartf3 F.3d 283, 286 (10th Cir.
1996)). See also Monell v. New York City Dep't of Social Set36.,U.S. 658 (1978). A

municipality may also be helliable if the discriminatory practice is “so permanent and well
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settled as to constitute a ‘customusage’ with the force of law."Murrell, 186 F.3d at 1249
(quotingLankford,73 F.3d at 286). Nowhere in the SedcAmended Complaint do Plaintiffs
assert that the individual ACHS employeesgntified therein violated Tyler’'s constitutional
rights in furtherance of an official Distrigbolicy, practice or customor that any of the
individual employees were policymakers. Td@erative pleading simplgontains insufficient
allegations to support municipal liability.

C. Proposed Amendments

Plaintiffs request that the court allow it to amend its operative pleading, to the extent it
finds that the Second Amended Complaint isaefit. The proposed Tld Amended Complaint
associates the specific AS employees with their alleged condumit Plaintiffs stl fail to cure
the deficiencies identified abové-or instance, Plaintiffs specifyaha former principal, former
football coach, and several former assistaeand disciplined and generally treated Tyler
differently from his peersSee generallj#42-1]. However, it is not enough to identify the state
actors who allegedly engaged in constitutional violations; Plaintiffs must idéwotifylyler was
treated differently from his similarly-situated peers, and a necessary component of that

illustration is identifying or describing those peers and the treatment they reteived.

® Plaintiffs also propose modifying Paragrajth of the Second Amended Complaint as follows
(proposed allegationm italics): “Tyler was falsgl accused of criminal misconduby Eva
Perezand otherslater accused of breaking teantes of the ACHS football teaby head coach
Dan Jazyczkand was incrementally disciplined bging removed fronthe ACHS footballand
wrestlingteans by Dan Jazyczk and Daron Dunsdieing suspended from classes, suspended
from ACHS altogether, placed in isolation separfaom the rest of ACHS’s school population,
and eventually was regen not to attend school all, and to completiis high school diploma

by alternative means in the Spring of 2@#5Daron Dunson and Anthony Smith. Tyler was the
only student similarly situatedvho was treated this way bgdministrators, coaches and
teachers This final sentence is still too generalciare the pleading deficiencies. Among other
things, Plaintiffs fail to provide sufficient factual allegations by which to compare the treatment
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In addition, the claims reflected inethproposed Third Amended Complaint are not
directed at individual Defendanisit at the District. Despite tiag the benefit of Defendants’
arguments in the instant Motion to DismissaiRliffs’ proposed allegaions associating the
ACHS employees with their respective actionls @b not contain facts supporting an inference
that the employees are policymakers or werén@din accordance witla District policy or
practice. The Tenth Circuit has identified @bér elements that help determine whether an
individual is a final policymaker: “(1) whethahe official is meaningfully constrained by
policies not of that official’'s ow making; (2) whether the officialdecisions are final—i.e., are
they subject to any meaningful review; andl\(@ether the policy desion purportedly made by
the official is within the realm ahe official’s grant of authority.”Randle v. City of Aurora69
F.3d 441, 448 (10th Cir. 1995) (citation and intempadtation marks omitted). Plaintiffs do not
include factual allegations refléaty these elements, nor do they address these elements in their
briefing. Indeed, the proposed amendments inchitkgations that th®istrict’'s “Board of
Education has passed policies in compliance with applicable state and federal laws concerning
equal opportunity, non-disenination, student conduct, and statiéiscipline,” and that certain
District employees discriminateabainst Tyler “in violation of fderal and state law and District
policies.” [#42-1 at {fV, 10]. The proposed amended plagdoffers no description of the
authority associated with the individual employd#kes, and does not agsefor instance, that

the principal or assistant dedmad authority to override armal policy promulgated by the

Tyler received for the court to conclude that thotivation behind Defendants’ treatment of him
was discriminatory animus.
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District.” Nor does the proposed Third Amended Coinplallege that there was any policy or
practice—written or unwritten—that the Districe&at Hispanic studentsde favorably than other
students.

Accordingly, this court finds that the gposed Third Amended Complaint does not
contain sufficient allegations regarding disparatatment or municipal liability to cure the
existing deficiencies, and thusspectfully recommends that the Motion to Dismiss be granted as
to this claim®
Il.  ClaimIll: Violationsof the ADA and Rehabilitation Act

A. Applicable Law

Plaintiffs assert as their Third Claim for Relief that Defendants violated the ADA and
Rehabilitation Act by failing tappropriately maintain the 504dpl designed to address Tyler
Gallegos’s special educational needs. Sectidh & the Rehabilitation Act protects qualified,
disabled individuals from being, solely by reason of their disability, excluded from the
participation in, denied the benefits of, subjected to discrimination under any program or

activity receiving Federal finara assistance. 29 U.S.C.A.™®4(a). The Rehabilitation Act

"I note that under Colorado law, a principasames “the administrative responsibility and
instructional leadership, under the supervisiothef superintendent and in accordance with the
rules and regulations of the board of ediaes for the planning, management, operation, and
evaluation of the educationalggram of the schools to which Ieassigned,” and “perform[s]
such other duties as may be assigned by the sigedient pursuant todhrules and regulations
of the board of education.” @ Rev. Stat. § 22-32-126(2),(4).

® Finally, this court notes that Plaintiffs habeen represented at all times, and the proposed
Third Amended Complaint represents Plaintiffs’ fourth attempt to set forth viable claims. The
circumstances giving rise to this action ocedrin the period beten 2013 and 2015, and the
facts necessary for Plaintiffs to plead a caghle claim should be itheir possession, either
through their personal knowledge or developkeding the process before the Colorado Civil
Rights Division. As a result, i court respectfully recommendbat any general request to
amend with a pleading other than the propolegidd Amended Complaint also be denied.
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defines “program or activity” tonclude “all of the operations of. a department, agency, special
purpose district, or other instrumentality of a &tat of a local government ... any part of which
is extended Federal financial assistandé.”at 8 794(b). The ADA imodeled after but broader
than the Rehabilitation Act, and “extendsmsar protections and prohibitions against
discrimination to all state anddal government services, prograraad activities, regardless of
whether they receive federal financial assistandédntez v. RomeB2 F. Supp. 2d 1235, 1239
(D. Colo. 1999). The ADA similarly providesah“no qualified individual with a disability
shall, by reason of such disabilitye excluded from participation or be denied the benefits of
the services, programs, or actie# of a public entity, or beaubjected to discrimination by any
such entity,” and defines public entity tocinde “any State or local government; [and] any
department, agency, special purpose district, or atis¢rumentality of a State or States or local
government.” 42 U.S.C. 88 12132, 12131. Courtegdly construe the Rehabilitation Act and
the ADA similarly. Adams-Arapahoe 28J School Dif831 F. Supp. 2d at 1254 (construing
plaintiffs’ Rehabilitation Act and ADA claims together) (citidpntez 32 F. Supp. 2d at 1239;
Miller v. Bd. of Educ.565 F.3d 1232, 1245-46 (10th Cir. 2009)).

B. Application

In the Second Amended Complaint, Plaintiffidege that “[p]riorto entering ACHS,
Tyler had been evaluated and it was determined that he had disabilitychiaéd the District to
formulate, implement and update on not less tharearly basis, amdividual education plan
under 8 504 of Title Il ... [and] [p]rior to entering ACHS, a 504 Plan was developed and
implemented for Tyler.” [#27 atY]. Plaintiffs further aver #i “[a]fter Tyler entered ACHS,

however, the 504 Plan was not maintainedld. pt § 8]. Defendants argue that although
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Plaintiffs craft their third @im as one for disparate treamt in violation of the ADA and
Section 504 of the Rehabilitation B\¢he claim is actually one for denial of a “free appropriate
public education” (“FAPE”) under the Individualgth Disabilities Eduation Act (“IDEA”), 20

U.S.C. 88 140@t seg. for which exhaustion is required. alfitiffs assert in Response that
Defendants mischaracterize the third claim, andtti@District’s failure‘to adequately develop,
maintain and communicate a 504 Plan while Tyler was a student,” is “yet another example of
unlawful disparate treatment of Tyler in relationhis class peers.” [#37 at 9]. They further
contend that, to the extent exhais of administrative remediesiiequired, they have done so.

1. Leqgal Theory and Exhaustion

As an initial matter, | find that Plaintiffs t@ styled this claim mperly. As discussed in
Kimble v. Douglas County School Dist. REtie overlap and distitions between Section 504
and the IDEA are critical to framing the ig&su925 F. Supp. 2d 1176, 1181 (D. Colo. 2013). The
regulations implementing Section 504 track tlAnguage of the IDEArequiring that school
districts “provide a [FAPE] to each qualifidtndicapped person who is the [district]'s
jurisdiction.” 34 C.F.R. 8§ 104.33(a). Howeyéunlike FAPE under the IDEA, FAPE under
[Section] 504 is defined to require a compamisbetween the manner in which the needs of
disabled and non-disabled children are met, andses on the ‘design’ of a child’s educational
program.” Kimble, 925 F. Supp. 2d at 1181 (quotikark H. v. Lemahielus13 F.3d 922, 933
(9th Cir. 2008) (citing 34 C.F.R. 8 104.33(h)1 A FAPE under Section 504 requires “the
provision of regular or speci&gducation and related aids andavsmes that ..are designed to
meet individual educational needs of handicappersons as adequately as the needs of

nonhandicapped persons are met.” 34 C.F.R0433(b)(1). Where “the IDEA requires an
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individualized program,” Section 504 “g broad anti-discrimination statute Kimble, 925 F.
Supp. 2d at 1182 (quotirg.L. ex rel. Mrs. C. v. Knox Cnty. SE&15 F.3d 688, 696 n.6 (6th Cir.
2003)). The Supreme Court emphasized that thie fAnguage of the IDEAemonstrates that it
does not have a preclusive effect upon non-IDEA claims:

Nothing in [the IDEA] shall be construed testrict or limit tle rights, procedures,

and remedies available under the Constitution, the [ADA], title V of the

Rehabilitation Act [including § 504], or le¢r Federal laws pretting the rights of

children with disabilities, except that bedathe filing of a aril action under such

laws seeking relief that is also alable under [the IDEA], the [IDEA's

administrative procedures] shall be exhadsto the same extent as would be

required had the action bebrought under [the IDEA].
See Fry v. Napoleon Community Schpt®&7 S.Ct. 743, 751 & 755-56 (2017) (citing 20 U.S.C.
§ 1415() and discussing interplay between IDEA{I I, and the Rehabilitation Act). Thus,
contrary to Defendants’ assenti, a cognizable claim for denial of FAPE by failing to implement
Tyler’'s 504 Plan may arise under Section 504.

Nevertheless, the Supreme Court has madqually clear that alaim arising under the
Rehabilitation Act may also be subject t@ tHDEA’s exhaustion requirements under certain
circumstances. The IDEA “ensure[s] that all cteldwith disabilities have available to them a
free appropriate public education that emphasizesialpeducation and retd services designed
to meet their unique needs and prepare therfufther education, employment, and independent
living.” 20 U.S.C. 8§ 1400(d)(1)(A).The IDEA also establishesrfoal administrative procedures
for resolving disputes betwegrarents and schaolconcerning the provision of a FAPE, and
parents who believe the statedsnying their child “a freeppropriate public education,” are

entitled to an administrative due process heariige Fry 137 S.Ct. at 74%llenberg v. N.M.

Military Inst., 478 F.3d 1262, 1269 (10th Cir. 2007) (gti@0 U.S.C. § 1415(f)). While the
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IDEA should not be construer preclude claims and remedi under other complimentary
statutes like the ADA or Rehdibation Act, parents who suander these separate statutes
“seeking relief that is also available undehetIDEA],” must firg exhaust the IDEA’s
administrative proceduredrry, 137 S.Ct. at 750See als&arroll v. LawtonIindep. Sch. Dist.
No. 8, 805 F.3d 1222, 1227 (10th Cir. 2015) (“[i]f a parbas a complaint ith respect to any
matter relating to the ... provision of a free amprate public educatioto such child ... the
IDEA entitles the parent to an impartial duegess hearing ... [and a@appeal that] must be
exhausted before a civil action may be filedlistrict court under the ADA, Rehabilitation Act,
or other Federal laws protectitige rights of [disabled] childrén The exhaustion requirement
applies only “if the plaintiff seek][s] relief #t is also available under [the IDEA]IH. See also
Fry, 137 S.Ct. at 754Dorsey v. Pueblo Sch. Dist. 6040 F. Supp. 3d 1102, 1112-13 (D. Colo.
2015) (‘Dorsey I).

In the Tenth Circuit, the inqui into whether relief is “avable” under the IDEA focuses
on “relief for events, corntion, or consequences wafich the person complains, not necessarily
relief of the kind the person prefers or specifically seek€arroll, 805 F.3d at 1227
(quotingPadilla ex rel. Padilla v. Sch. DisiNo. 1 in City & Cty. of Denver, Calo233 F.3d
1268, 1274 (10th Cir. 2000)). What matters is thmufse and nature of the alleged injuries for
which [the plaintiff] seeks a remedy, not the specific remedy itséfadilla, 233 F.3d at 1274
(citation omitted). “In essencéhe dispositive question generally whether the plaintiff has
alleged injuries that could be redressedny degree by the IDEA’s administrative procedures
and remedies.”ld. Failure to exhaust the IDEA’s administrative remedies is excused “when

administrative remedies would be futile, whemythwould fail to provide relief, or when an
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agency has adopted a poliolypursued a practice of generalppécability that iscontrary to the
law.” Urban by Urban v. Jefferson Cnty. Sch. Dist.,B4 F.3d 720, 724 (10th Cir. 1996f.
Padilla, 233 F.3d at 1274 (observinthat plaintiff sought danges “solely to redress
the fractured skull and other physical injuries she suffered allegeddyrasult of the school
district's and board of edation’s purported ADA violations,”and made “no complaints
regarding her current educatidrgtuation,” and thus “the IBA’s administrative remedies,
oriented as they are to providing prospectivacational benefits, coulphot] possibly begin to
assuage Plaintiff's severe physical, and compleately-educational, injuries.” If it is unclear
whether the IDEA has the ability to remedy a igatar injury, exhaustin is required to “give
educational agencies an initial opportunity to ascertand alleviate the alleged problem.”
Dorsey | 140 F. Supp. 3d at 1113 (quotikadilla, 233 F.3d at 1274). Accordingly, “if the
plaintiff brings a claim that is ‘educational imature’ that challenges the school district's
provision of educational services, ‘the claimpiesumptively redressable through the IDEA’s
administrative procedures.’Id. (quotingEllenberg 478 F.3d at 1280).

After reviewing the Second Amended Complant the Parties’ brieng associated with
the Motion to Dismiss, this court concludes tirdgintiffs were required to first exhaust the
IDEA’s administrative procedures because the inpomplained of is educational in nature, i.e.,
the District denied Tyler, through suspens&n expulsion, educational opportunities to which
he was entitled under law, and, at best, it isearcivhether the IDEA provides a remedy for the
injury. See Padilla233 F.3d at 1275 (collecting cases frother circuits rguiring exhaustion
where the plaintiffs’ alleged injuries weredukational in nature and noting agreement).

Additionally, it is ckar that this third clai is not simply about disability discriminatiorCf.
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Fry, 137 S.Ct. at 747 (remanding caseltwer courts taonsider whether the gravamen of the
complaint was disability discrimination or denala FAPE, noting thahe complaint made no
mention of “the special education services ififf’'s] school provided”). Rather, Plaintiffs
specifically allege that a Section 504 plan wlaseloped for Tyler and the District through its
employees subsequently failed to communicate itscpéars or maintain it “in compliance with
applicable federal and state law.” [#27 at | 8].

Plaintiffs in their Response appear to cadtén the alternative that they have exhausted
all administrative remedies, an inquiry intahaustion is premature at this time, and that
exhaustion is not requiredSee[#37 at 11]. As to the second contention, Defendants move
under Federal Rule of Civil Procedure 12(b)(1}@$he exhaustion issue and the Tenth Circuit
has held that the IDEA’s remedies must be ested before a plaintiff files a non-IDEA suit if
that suit could have beefiled under the IDEA. See, e.g., Hayes v. Unified Sch. Dist. No.
377,877 F.2d 809, 812 (10th Cir. 198%ee also Fryl37 S.Ct. at 755 (“Section 141%(s not
merely a pleading hurdle. It requires exhaustitien the gravamen of a complaint seeks redress
for a school’s failure to provide a FAPE, even if pbtased or framed iprecisely that way.”).
Accordingly, the issue of exhaustion is prdpebefore the court on Defendants’ Motion to
Dismiss.

With respect to the first contention, thisuct finds that Plaintiffs have not sufficiently
demonstrated exhaustion of their administrative remedies. Plaintiffs allege the following in their
Second Amended Complaint: “Duritige early months of 2015, Pl4iifs filed claims with the
Colorado Civil Rights Division (“OCR”) complaing of racial and sexual discrimination by the

District and its employees”; and “Plaintiffs hagehausted their administrative remedies.” [#27
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at 1 11]. See alsd#37 at 10-11]. The governing statutelizates that exhaustion is achieved
when a party completes the following process: files an administrative complaint with local
school officials, attends a preliminary meetipgoceeds to due process hearing (or mediation),
and then appeals the disposition af tiearing, if it is unsatisfactorysee20 U.S.C. § 1415ry,

137 S.Ct. at 749See alsd?orco v. Lewis Palmer Sch. Dis8, No 16-cv—-001584—-RBJ, 2017
WL 135159, at *6 (D. Colo. Mar. 2, 2017) (citidgF. ex rel Christine B. v. Espanola Pub. Sch
801 F.3d 1245, 1246 (10th Cir. 2015)). The statutsdwt suggest that filing a claim with the
OCR suffices for or excuses exhaustion, and Bisrdo not cite authoritystating otherwise.
Additionally, Plaintiffs’ allegaton that they have otherwisexhausted theiradministrative
remedies is conclusory, and the court need not adcaptrue, particularly in response to a Rule
12(b)(1) challengeSeePorco, 2017 WL 135159, at *5 n.7 (citingshcroft 556 U.S. at 681).

Finally, as to Plaintiffs’ tlhd contention, they generally et that exhaustion is not
necessary and is a question the court need not tedtha later date in the proceedings. | am
unpersuaded for the reasons stated above. Addilyp to the extent Plaintiffs have properly
exhausted their administrativemedies, such facts would ldthin their own custody and
control and they would require no additional discovery from Defendants to articulate the factual
basis for exhaustion; and, to teetent they are somehow excd$eom exhaustion, their counsel

should and could have asssl such an argumeht.Therefore, this court finds that Plaintiffs

° Indeed, as noted above, Plaintiffs make need®n that the allegediscrimination against
Tyler was part of a District custn or practice that could excusghaustion as a prerequisite to
suit. This court also notes that Plaintiffs aod excused from the exhaustion requirement simply
because (1) they seek only damages, and (2y Gadlegos is no longer a student enrolled at a
school in the District. See Dorsey, 1140 F. Supp. 3d at 1113-14 (citi@ydjoe v. Indep. Sch.

Dist. No. 12 297 F.3d 1058, 1066—67 (10th Cir. 2002))T]He IDEA’s exhaustion requirement

will not be excused simply because a plaintiff requests damages, which are ordinarily
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have failed to demonstrate that they havbaested their administiae remedies, and the
proposed amended complaint does not cure thisctde Accordingly, thiscourt respectfully
recommends that the Motion to Dismiss be tgdrand the Motion to Amend be denied as to
Claim 1ll. However, for the sake of thorgliness, | address below the sufficiency of the
pleading of this claim as it relates to the prgggbamendments (assuming that failure to exhaust
does not bar this claim).

2. Sufficiency of Pleading

A prima facie claim under Section 504 requiRdaintiffs to demonstrate the following:
“(1) plaintiff is handicapped under the Act; (2) ise‘otherwise qualifiedto participate in the
program; (3) the program receives federal findrasaistance; and (4) the program discriminates
against plaintiff.” Hollonbeck v. U.S. Olympic ComrB13 F.3d 1191, 1194 (10th Cir. 2008)
(quotingPowers v. MJB Acquisition Cord84 F.3d 1147, 1151 (10th Cir. 1999)).

Current Allegations. Plaintiffs assert the following allegations in the Second Amended

Complaint in support of their third claim:

unavailable in administrative heagm held pursuant to the statufdthe] alleged injuries could
be redressed under the IDEA”; and, the Tenth Gittas rejected “the argwent that exhaustion
will be excused because reliefris longer ‘available’ at the timedtplaintiff seeks to file a civil
suit if relief was available at the time the alleged injuries occurr€didjoge 297 F.3d at 1066-
67 (“Plaintiffs should not be peitted to sit on live claims anspurn the administrative process
that could provide the educational services teegk, then later sue for damages.”) (citation
omitted). The question is whether Plaintiffs have “alleged injuries that could be redressed to any
degree by the IDEA’s administrative procedures and remedigspdnola Pub. Sch801 F.3d at
1247. And, to the extent Plaintiffs asserthie Second Amended Complaint that “a retaliation
claim was made after the District retaliated agailyler for filing the itial complaint with the
OCR,” and that “[t]he District warequired to carry out certain reaied actions as a result of the
OCR action, but has failed to fully take careatifresponsibilities to whit it agreed,” they do
not raise a claim for retaliation in the opera or proposed amended pleading or otherwise
develop such a claim through factual allegatia@rgj they do not reference any such claim in
their Response to the Motion to Dismiss. Rarmore, Plaintiffs areepresented by attorneys
and are not entitled to the liberal constion of pleadings and papers afforged selitigants.
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Tyler had been a student within the Dt for several years before 2011. Prior

to entering ACHS, Tyler had been evdakéand it was determined that he had

disabilities that required the District formulate, implement and update on not

less than a yearly basis, an individedlucation plan under 8504 of Title Il (“504

Plan”). Prior to enterind\CHS, a 504 Plan was ddeped and implemented for

Tyler.

[#27 at 11 6, 7].

After Tyler entered ACHS, however, the 5Bfan was not maintained; at times

was not either communicated to his teashar not adequately communicated to

all of his teachers; and was not kept oarried out in compliance with applicable

federal and state law.

[#27 at 7 8].

Despite repeated demands and requbgtsTyler, Mark and Lisa, Tyler was

denied an appropriate, updated, and detep504 Plan addressing his special

educational needs for at least parthed school year 2012 through 2013, and all of

the school years of 2013 through 2014 and 2014 through 2015.

[#27 at T 28].

Defendants contest the fourth element onlyl argue Plaintiffs do nadllege that Tyler
was treated differently than otheudénts because of his disabilitgee[#30 at7-8]. However,
the governing regulations instruct that “the provision of gur@priate education is the provision
of regular or special education and related add services that (i) are designed to meet
individual educational needs of handicapppdrsons as adequately as the needs of
nonhandicapped persons are met and (ii) aredbagen adherence to medures that satisfy”
certain statutory requirement84 C.F.R. 8§ 104.33(b)(1). Undemlathe District “retain[ed] a
continuing obligation under Section 504 and #BA” to protect Tyler from discrimination
while he remained “a qualifyingtudent with a disability,"and therefore was required to
continue to offer any accommodations or servieasessary to ensure that Tyler was provided an

opportunity for a FAPE under Section 50dimble 925 F. Supp. 2d at 1185. Indeed, “it is the
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nature of the 504 Plan that p@lies solely to Plaintiff, fothe exclusive purpose of protecting
[his] rights under Section 504 and providiaygpropriate access education.” Dorsey v. Pueblo
School Dist. 60215 F. Supp. 3d 1082, 1090 (D. Colo. 201dpdfsey II). Therefore,
“allegations that Defendants eithatentionallyfailed to implement the Plan’s accommodations,
or knowingly allowed them to be violated, suaféintly state a claim for a violation of § 504
solely on the basis of &htiff's disability.” Id. (“Failing to implemehthe 504 Plan effectively
denies Plaintiff the rights the statute is meant to protect”) (dNewy Mexico Assoc. for
Retarded Citizens v. State of New Mexigd8 F.2d 847, 853 (10th 1ICi1982) (an “education
system may be found in violation of Secti6f4 where the entity’s practices preclude the
handicapped from obtaining system benefigalized by the non-handicapped”) (emphasis
added).

“Intentional discrimination does not requigeshowing of personal ill will or animosity
toward the disabled person; rather, ‘intentionatdmination can be inferred from a defendant’s
deliberate indifference to the strong likelihooattipursuit of its quegtned policies will likely
result in a violation of fderally protected rights.’Barber v. Colo. Dep't of Revenus§2 F.3d
1222, 1228 (10th Cir. 2009puoting Powers v. MJB Acquisition Cord84 F.3d 1147, 1153
(10th Cir. 1999)). Therefore, ithis context, the test for lilgerate indifference comprises two
prongs: “(1) knowledge that a harm to a federallytgeted right is substgally likely, and (2) a
failure to act upon that...likelihood.ld. at 1229. Accord Adams-Arapahoe 28J School Djst.
831 F. Supp. 2d at 1255. “The failure to act ningstore than negligent and involve an element
of deliberateness.”J.V. v. Albuquerque Public Schoo&l3 F.3d 1289, 1298 (10th Cir. 2016)

(citation omitted). And, “[w]herthe alleged failure to act is an alleged failure to train, we have
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required a showing that the defentlavas on notice of the need fimore or different training.”
Id. (affirming summary judgment tdefendant on ADA discriminatn claim because plaintiffs
fell short of showing that “the need for mooe different trainingis so obvious, and the
inadequacy so likely to result the violation of constutional rights, thathe policymakers of the
city can reasonably be said bave been deliberately indifferetd the need.”) (citations and
internal quotation marks omitted).

A review of the Second Amended Complaintaat¢ that Plaintiffs hae not alleged that
the District or the individual ACHS employeesextiwith the requisite deliberate indifference.
Compare Dorsey, 1140 F. Supp. 3d at 1116-{granting motion to dismss with leave to amend
claim for violation of Section504 plan, with instruction talevelop allegations regarding
intentional discrimination to address in relevpatt “what the offending employees knew at the
time of the alleged harmiyith Dorsey 1| 215 F. Supp. 3d at 1087-91 (denying renewed motion
to dismiss, finding in relevant part that arded complaint alleged schodlstrict acted with
deliberate indifference). IndeedaRitiffs assert no allegations what the District or individual
employees of the District knew alnt Tyler's 504 Plan or neddr one; nor do they reference
facts as to whether the failure to commurectd, or the inadequatommunication between,
Tyler’s teachers was deliberately indifferent ongly negligent. Therefore, even if Claim Il is
not precluded based on the failuceexhaust administrative remedies, this court finds that the
claim is insufficient as pledl examine next the proposed amended allegations offered in the
Motion to Amend.

Proposed Allegations. Plaintiffs propose in relevapiart the following allegations:

While Tyler attended ACHS, Neissa Lynahd then thereafter, Gayle Eggloff in
conjunction with others not known to Plaintiffs, each had the primary
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responsibility to maintain, update andmnunicate the 504 Plan of Tyler to his

teachers and coaches. This led to Tyler being treated differently than other

students with similar 504 Plans anthlawfully not being accommodated

compared to other students not subjiec604 Plans throughout his high school

career at ACHS.
[#42-1 at 1 8].

After Tyler entered ACHS, however, the 5Bfan was not maintained; at times

was not either communicated to his teachemsl coachesor not adequately

communicated to all of his teachensd coaches by Neis¢gnch, Gayle Eggloff,

and others not known but similarly responsjlded was not keptor carried out

in compliance with applicable federal and state &awusing Tyler to be treated

differently than other students ittv similar 504 Plans and not being

accommodated compared to other students not subject to 504 Plans while he was

in high schoal
[#42-1 at ] 9]°

These proposed amendments do not curaléfieiencies identified above and thus are
futile. On this additional basis, | recommend that the court deny the Motion to Amend

As | final matter, although not raised by thesfiict, | note that the allegations in the
operative complaint implicate Plaintiffs Lisa and Mark Gallegos in only two instances: “As a
direct and proximate result ofghmistreatment and discriminatiagainst Tyler, Mark and Lisa,
as parents and legal guardians of Tyler, suffered financial losses and loss of familial relationships
with Tyler resulting in economic damagesand Mark and Lisa Gallegos “suffered
damages...[a]s a direct and proximate result efattions and inactions of Defendants.” [#27 at
19 13, 30]. These allegations are conclusory and find no support elsewhere in the Second

Amended Complaint. In addition, Mark and Li&allegos do not purport, or ask, to sue on

behalf of their son, Tyler, who is of majorityeggand it is not apparent on what basis they could

9 This court uses italics to differentiate between the langaagesed in the Second Amended
Complaint and the language Plaintiffisopose to modify this paragraph.
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represent Tyler.SeeFed. R. Civ. P. 17(c).Cf. Dorsey ] 140 F. Supp. 3d at 1122 (dismissing
minor child’s mother as a plaintiff in her individual capacity, but allowing her to remain as the
parent and represetitee of the child). Accordingly, this court gearately recommends that
Plaintiffs Mark and Lisa Gallegos be dismissed from this action because they have failed to state
claims individually and havesaerted no basis on which to peed as the representatives of
Tyler.

In conclusion, thisaurt again recognizes that leaveatbend a pleadinghould be freely
granted when justice so requires, and that aupmpion exists in favor of allowing amendment.
However, Plaintiffs’ proposed amended complaintkaedhe fourth iteration of their claims and
legal theories; they are represah by counsel; and they craftdte proposed amendments with
the benefit of having reviewed Defendants’ tda to Dismiss. The proposed Third Amended
Complaint is futile in that it does not sufficignaddress the exhaustion requirement and does
not cure the pleading deficienciesntained in the operative complaint. Thus, | respectfully
recommend that the action be dismissed instégermitting yet another attempt to amend.

CONCLUSION
For the foregoing reasons, this court respectREECOM M ENDS that:
1. The Motion to Dismiss Second Amended Complaint [#30EBANTED;
2. The Motion to Amend Complaint [#42] lZENIED; and

3. This action bdI SM1SSED without prejudice?

1 within fourteen days after service of @apy of the Recommendation, any party may serve and
file written objections to théagistrate Judge’s proposed fings and recommendations with
the Clerk of the United Staté&istrict Court for the Districof Colorado. 28 U.S.C. 8§ 636(b)(1);
Fed. R. Civ. P. 72(b)n re Griegq 64 F.3d 580, 583 (10th Cir. 199%).general objection that
does not put the District Court on notice oé thasis for the objection will not preserve the
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DATED: September 25, 2017 BY THE COURT:

s/NinaY. Wang
UnitedStatesMagistrateJudge

objection forde novoreview. “[A] party’s objections tathe magistrate judge’s report and
recommendation must be both timely and specifigreserve an issue for de novo review by the
district court or for appellate reviewUnited States v. One Parcef Real Property Known As
2121 East 30th Street, Tulsa, Oklahoriid F.3d 1057, 1060 (10th Cit996). Failure to make
timely objections may bade novoreview by the District Judgef the Magistrate Judge’s
proposed findings and recommendatiansl will result in a waiver ahe right toappeal from a
judgment of the district court based on theposed findings and recommendations of the
magistrate judgeSee Vega v. Sutherg95 F.3d 573, 579-80 (10th Ck999) (District Court’s
decision to review a Magistte Judge’s recommendatida novadespite the lack of an objection
does not preclude applicatiaf the “firm waiver rule”);International Surplus Lines Insurance
Co. v. Wyoming Coal Refining Systems,,I182 F.3d 901, 904 (10th Cir. 1995) (by failing to
object to certain portions of tidagistrate Judge’s order, crossichant had waived its right to
appeal those portions of the rulindyala v. United State980 F.2d 1342, 1352 (10th Cir. 1992)
(by their failure to fileobjections, plaintiffs waigd their right to appedhe Magistrate Judge’s
ruling). But see, Morales-Fernandez v. INB8 F.3d 1116, 1122 (10th Cir. 2005) (firm waiver
rule does not apply when the intst®of justice require review).
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