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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief Judge Marcia S. Krieger
Civil Action No. 17-cv-0458-MSK
SHARON J. SHELTON,
Plaintiff,
V.

COMMISSIONER, Social Secuity Administration,

Defendant.

OPINION and ORDER

THIS MATTER comes before the Court on Plaintfiiaron J. Shelton’s appeal from the
Commissioner of Social Securiy(the “Commissioner”) finatlecision denying her application
for Disability Insurance Benefitsnder Title Il of the Social Security Act, 42 U.S.C. 8§88 401-33,
and Supplemental Security Income under Title XYthe Social Security Act, 42 U.S.C.
881381-83c. Having considered the piegd and the record, the Court

FINDS andCONCLUDES

l. Jurisdiction

Ms. Shelton filed a claim for gability insurance beffies pursuant to Titles Il and XVI in
October 2013, asserting that hesability began approximately oamonths earlier. After her
claim was initially denied, Ms. Shelton filedwritten request for a hearing before an
Administrative Law Judge (tH&LJ"). This request was graed, and a hearing was held in

August 2015.
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The ALJ’s Decision applied the five-stepcsd security disability claim evaluation
process and determined: (1) Ms. Shelton hagngaged in substantial gainful activity after
August 1, 2013; (2) she had the severe impairn@rigolar disorder, mvisional borderline
personality disorder, and anyetelated disorder; (3) she did not have an impairment or
combination of impairments that met or medicalqualed any of the impairments listed in 20
C.F.R. Part 404, Subpt. P, App’x 1; (4) Ms. 3tvxelhad the residual funonal capacity (“RFC”)
to perform the full range of work at all exertial levels as set fdrin 20 C.F.R. § 416.967(b)
with various limitations related to her abiltty understand and remember instructions and
interact with others; (5) sh@uld not perform jobs that she previously held (network control
operator and phlebotomist); but (6) there are jobs in the national economy suitable for an
individual with Ms. Shelton’s RFC, such asgeal clerk, file clerk lland housekeeper. Based
on this Step 5 conclusion, the Decision deteedithat Ms. Shelton was not and had not been
disabled under the Social Security Actgat denied her application for benefits.

The Appeals Council denied Ms. Sheltoréguest for review of the Decision, making
the Decision the Commissioner’s final dg@on for purposes of judicial reviewKrauser v.
Astrueg 638 F.3d 1324, 1327 (10th Cir. 2011). Ms. Sireé#t appeal was timely brought, and this
Court exercises jurisdiction to review the Coissioner of Social Secity’s final decision

pursuant to 42 U.S.C. § 405(qg).

! All references to the Code Federal Regulations (C.F.Ra)e to the 2015 edition, which
was the version in effect at the time of the Aldéxision. Hereafter, tHéourt will only cite the
pertinent Title 1l regulations goveanyg disability insurance berief, found at 20 C.F.R. Part 404.
The corresponding regulations gavieig supplemental security income under Title XVI, which
are substantively the sameedound at 20 C.F.R. Part 416.
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Il. Relevant Material Facts

Ms. Shelton submitted her application focisb security benefits on October 10, 2013,
claiming an onset of disability of August 1, 2013. Ms. Shelton has suffered from various
undiagnosed mental disorders for many yeams ilmor around March 2013, she was diagnosed
with bipolar disorder, postaumatic stress disordeRTSD”), and possible borderline
personality disorder.

Until then, Ms. Shelton had engaged img working career, first as an IT technician,
and then as a phlebotomist at Penrose Hosdthortly after her diagnosis, Ms. Shelton’s
employment was terminated. Ms. Shelton asseatsthins termination was a triggering event for
worsening of her mental disorders, preventieg from returning to gainful employment.

Ms. Shelton was hospitalized four timestween September 2013 and October 2014,
each hospitalization was the result of severe depression andbidemtion (and one apparent
suicide attempt). She has suffered froagtrent depressed moods, hypomanic episodes,
increasingly severe memory problems, severgcentration problems, and liver dysfunction
(non-alcoholic cirrhosis, which may or may noveaontributed to her memory problems).

Ms. Shelton reports experiencing significarghbity to control her emotions, especially
including a tendency to become irrationally angver seemingly minor incidents. She says that
she can be hostile, paranoid, argumentative sanilly inept. She states that her longtime
girlfriend’s adult children do not like for her be around their young children because she will
become enraged over little things like the @teh spilling food or dnk. Ms. Shelton also
reports an extremely poor memory, possibly duleetoliver condition, sleeppnea and/or PTSD.
She says that she must be reminded to do laubdtiie and generally take care of her personal

hygiene needs. She says that she rarely cooks, because when she does, she often leaves the food



to burn on the stove or in the oven. She alsortegming to the groceryate to shop but then
forgetting why she is there. Ms. Shelton says lleatgirlfriend has to assume care of her pets
because she would forget to let them in and @viile Ms. Shelton is able to drive, she reports
frequently getting lost and forgetting where she is.

In February 2014, while in a manic episps. Shelton went on a spending spree,
purchasing plane tickets to Eurg@e73-inch big screen televisiaamd an eighteen-foot boat.
Instead of going to Europe in February 2014, Stselton traveled by herself to El Paso, Texas,
where her mother and brother lived. She testithat she had a bkeaut while driving and
found herself in EI Paso withoubyarecollection of how she got tleer With respect to the boat,
Ms. Shelton was unable to learn htmoperate it, and her sole attempt to use it resulted in a in
her striking another craft and almasashing into a pile of rocksThe Court further notes that
there is medical evidence in the record gegmingly-irresponsiblgpending sprees are a
common behavior in people with bipolar diserdvho are experiencing a manic or hypomanic
episode.

Treatment records

There are extensive treatmeatords from February 2018rough July 2015, including
four hospitalizations in September 2013, Ma2014, April 2014, and September/October 2014.
Ms. Shelton was treated by Dr. Elliot Cohen, M.ib March and April 2013, at which time she
was diagnosed with bipolar disorder and hypomagihe was prescribed lithium, and appeared
to be responding well to the medication. She tieeeived care for her bipolar disorder through
Colorado Springs Health Partners, P.C. Medieabrds generally indicathat she was able to

use the lithium to manage her cdiawh, at least in the 2013 time period.



However, in September 2013, approximatekvseeks after her termination at Penrose
Hospital, Ms. Shelton was hospitalized on an figpd basis after repting severe depression
and suicidal thoughts. Ms. St was hospitalized for three dayisen released for outpatient
treatment. Her lithium prescription was mdtered, but an additional antidepressant was
prescribed.

Ms. Shelton began treatment with Rockgplhtain Counseling Center for her bipolar
diagnosis after her discharge from the hia$n September 2013. She was treated by
psychiatrist, Dr. Jeffrey Harin, M.D. He diagnosed has suffering from PTSD, and
prescribed Lamictal. Ms. Shelton met regylavith Dr. Harazin fromNovember 2013 through
June 2014, and once every few weeks from November 2014 through mid 2015. In November
2013, due to her depression, he increased thergyed Lamictal dosage. Then, in January
2014, Dr. Harazin changed Ms. Shelton’s antidepregsshue to side effext In February 2014,
Ms. Shelton reported still fealy depressed, but indicated som@rovement; she also reported
that the new antidepressant was causing her to experience anger issues, and Dr. Harazin
discontinued it and increased her prescribedgsalLamictal. By the end of March, Dr.
Harazin’s treatment notes reflect that MselBn reported “feel[ing] good” and maintaining a
continued euthymic mood. However, by Api@l12l, Ms. Shelton told Dr. Harazin that she was
experiencing mood deterioraticand there is somadlication in his notes that she had stopped
taking her medication.

By the end of April 2014, Ms. Shelton was haalized again for suicidal ideation. This
hospitalization followed her trip to El Paso wleahe says that sheabked out. She reported
that she had stopped taking her Letali and had become irritablegitated and aggressive. At

the hospital, she was started on Latuda. Mslt&h was stabilized and discharged on April 25,



2014, and resumed treatment with Dr. Harazin. Apnil 30, 2014, his notes reported a euthymic
mood. On May 29, 2014, she reported that thedaivas causing her to develop rage, and it
was discontinued. She also complained of anxiety but refused any meditati@ad that. Dr.
Harazin again reported a euthymic mood but ntdtetiMs. Shelton appeared anxious. Dr.
Harazin also prescribed Trileptaln June 2014, Dr. Harazin’s noteslect that Ms. Shelton had
stopped taking the Trileptal but agreed to restartater that month, anleér entry in the notes
indicates that Ms. Shelton was complaininglepression, and she agdeto increase the
Trileptal dosage. A June 26, 2014 entry notesMwatShelton seemed “much improved” with a
euthymic mood, and that the only reafrggtom she was experiencing was her memory
problems, which possibly or even likely wexttributable to her liver condition. The note
indicates that Dr. Harazin believetle was responding to her medications.

However, in July 2014, Ms. Shelton reportedto Harazin that she had misrepresented
her mental status at the preus session, and in fact, she was very depressed and her medications
were no longer working. Dr. Harazin ordemtincreased dose and prescribed additional
medications. In August 2014, DMarazin’s treatment notes reft that Ms. Shelton reported
that she was doing “okay,” but she had experieracstlessful trip to San Diego to visit family.

In September 2014, Ms. Shelton was hospitaletedemorial Hospitl(again) after an
apparent suicide attempt. She was hospitalizefivie days, and she reported suicidal ideation
and depression triggered by her relatively recest ldiagnosis. Hospitaécords described her
condition as “despondent,” and Ms. Shelton egped that she would attempt suicide again if
given the chance. She was discharged oneBdmr 27, 2014. She saw Dr. Harazin a few days
after discharge; his treatment notes refleat #t this time Ms. Shelton was completely

unmedicated due to her liver problem (it wasstlals that metabolizing most medications could



cause her further liver damage). In Decenitf&d 4, Dr. Harazin replaced her prescribed
medications with Prozac in response to Ms.[t8h& complaints of continued depression.
Medical records indicate that Ms. Shelton conéid treatment with Dr. Harazin throughout the
first half of 2015, and her complaints of degsion generally comiied, with Dr. Harazin
frequently adjusting the dosages and presdritmedications toeat that depression.

Opinion of Ms. Shelton’s Treating Physician:

Ms. Shelton’s sole treating source opinion is from Dr. Harazin, who submitted a Medical
Source Statement dated July 14, 2014. Along with this form, Dr. Harazin submitted his treatment
notes for Ms. Shelton (discussed at length above).

In the Medical Source Statement, Dr. Hanazoted Ms. Shelton’s diagnoses of bipolar
disorder and PTSD, and indicdtthat those manifested irhast of symptoms (difficulty
concentrating, thoughts of suicidgc). Her bipolar disorder is characterized as “poorly
controlled,” and it notes #t “[s]he can get so euphoric ttsdte acts bizarrely.” Dr. Harazin
recorded that Ms. Sheltont®ndition precludes her from Wiag the mental abilities and
aptitudes needed for her to do work for tetwenty percent of the workday (depending on the
particular mental agude or ability —e.g, understanding simple instructions, understanding
detailed instructions, performing at a consistent petcgd, and that virtually any type of
workplace stress will exacerbate Mghelton’s level of impairmentith respect to those mental
abilities and aptitudes. Dr. Harazin assessgsas having marked functional limitations in
restrictions of activities adlaily living, difficulties in mainaining social functioning, and
difficulties of concentration, persistence or peesulting in a failure to complete tasks in a

timely manner, and that she cannot handle normal work stress.



Opinion of Examining, Consulting Psychologist:

The Commissioner also obtath#he opinion of a consultingsychologist (Dr. Marten)
who examined Ms. Shelton. Dr. Marten evaluated Ms. Shelton on February 19, 2014. He
conducted a clinical intervieand administered a mentahgis examination. After going
through her detailed history, Dvlarten noted that Ms. Shelton had difficulty with basic math-
and arithmetic-based tasks, which indicatedked-to-severe impairment in her ability to
concentrate and carry out more complex instomgtiin the workplace (and moderate-to-marked
difficulty in carrying out simpldgasks). Dr. Marten als@find that Ms. Shelton had severe
limitations with respect to audiprecall, which suggests similimitations in her ability to
consolidate and retrieve pertinent auditorfpimation in workplace settings. Ultimately, Dr.
Marten concluded that Ms. Shelton presenteati wirelatively stabléevel of psychosocial
functioning, with no improvement or deterioratiorntir past month relative to the past year.

Opinion of Non-Examining, Consultative Psychologist:

Dr. Gayle Frommelt, Ph.D. reviewed Mghelton’s records ikebruary 2014 (before
three of the four hospitalizatns and without Dr. Harazin’saerds in 2014 and his Medical
Source Statement). Dr. Frommal$o had Dr. Marten’s opiniomhich generally found that Ms.
Shelton had moderate-to-marked difficultiesimderstanding and carng out instructions and
tasks in workplace settings. Dr. Frommelt opined st Shelton had: 1) mild restrictions in
activities of daily living,moderate difficulties in social futioning, and moderate difficulties in
maintaining concentration, persistence aadgy and 2) moderate limitations in a in
understanding, remembering atatrying out instructionsmaintaining attention and

concentration for extended periods, working@ordination with or in proximity to others



without being distracted, completing a normakketay or workweek whout disruption from
symptoms of mental disordenteracting appropriately witthe general public, accepting
instructions and respond to cecism from supervisors, getting along with coworkers or peers,
responding appropriately to changes in the wotlingg and setting realistigoals or make plans
independently of others.

Dr. Frommelt opined that Ms. Shelton’s conditiwas well-controlled with medications
and that Ms. Shelton’s reportsluér symptoms were only “partialtyredible.” She criticized Dr.
Marten’s opinion as based on a single examination and not representative of Ms. Shelton’s
reported functioning. Ultimately, Dr. Frommelt ctused that Ms. Shelton “retains the ability
to do work of limited complexity that could be=arned in three monthsne. She can manage
social interactions that are nioéquent or prolonged.”

The ALJ’s Decision

In the Decision, the ALJ gave great weight to the opinion of Dr. Frommelt, and no weight
to the opinions of Dr. Harazend Dr. Marten. The Decision egpis that Dr. Harazin’s opinion
was not entitled to controllinggeight as a treating source ojain for three reasons: 1) his
opinion (mostly) is given through“aheck the box” type of forn) his opinion is inconsistent
with his treatment notes, and specifically theyemade on June 26, 2014 just prior to his July
14, 2014 Medical Source Statement and 3) tleesaebstantial nonmedical evidence of Ms.
Shelton engaging in activities and tasks thatilbde inconsistent with the marked limitations
found by Dr. Harazin. The activities that the Alound inconsistent wet®ing independently,
caring for pets, maintaining a driver’s liceres&d driving, handling money and paying bills,
traveling, purchasing a boat anteanpting to use it, andteracting with the staff at a fast food

restaurant when dissdted with the food.



The Decision gives no weight r. Marten’s ojmion as well.

Evidence submitted on appeal

Ms. Shelton appealed the Decision te #ppeals Council, and submitted a sworn
statement from Dr. Harazfnn it, Dr. Harazin explainebis opinion concerning Ms. Shelton’s
marked difficulties at length. He explaine@tis. Shelton’s purchase of expensive items —
such as the boat and plane tickets to Eurefeely was caused by hypomanic episodes, in
which she spent indiscriminately and thateamtMs. Shelton went to Germany, she merely
walked off a plane and to her lodging, and theptsinost of the day for the duration of the trip
rather than sightseeing or engagin other tourist type activitee He also elaborated on her
functional limitations, opining that her memory predois were so severe that it is unlikely that
she could remember even the simplest of instvastat the workplace, and even if she could, she
easily could become physically aggressive eftite of criticism from a supervisor. With
respect to the point that Ms. Shelton’s catiodi seems to respond to medication, Dr. Harazin
explained that medication noncompliance is paher illness, because something will trigger
her PTSD, she will become depressed, and then stop taking the medications because she feels
that they are not working. He concludeddpining that Ms. Shelton would completely unable

to adapt to changes in the workplace setting.

2 Information submitted to the Appeals Coumgitonjunction with an appeal of an ALJ’s

decision generally becomes part of the recordmpeal to a distriatourt, and it may be
considered, even though the informatiwas not considered by the ALO!Dell v. Shalala 44
F.3d 855, 859 (10th Cir. 1994). While it certainipsst practices for a claimant to submit
evidence as early as possible ia #pplication process, the Appe&louncil stage of that process
constitutes “an administrative decision to gavelaimant a last opportunity to demonstrate
disability before the decision becomes finalid as such, all evidence in the administrative
record can be considere@on judicial review.ld. As such, the Court considers Dr. Harzain’s
rebuttal statement as part of the record.
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The Appeals Council found that the newlpmitted evidence by Dr. Harazin’s was not
sufficient to warrant reversal ¢fie Decision, and thus adoptee Decision as the final decision
of the Commissioner.

lll.  Discussion

Ms. Shelton asserts four pripal arguments in her appedirst, she contends that the
Decision improperly failed to giveontrolling weight to the opion of her treating psychiatrist,
Second, she asserts that the Decision imprpgerte undue weight time opinion of a non-
examining, non-treating source and no weighh®opinions of Ms. Shelton’s treating
psychiatrist and an examining, consultative psjyogist. Third, Ms. Shelton argues that the
Decision improperly gave no weight to thipasty statements submitted on behalf of Ms.
Shelton. Fourth, Ms. Sheltongares that it was an error foreti\ppeals Council not to remand
the matter to the ALJ to consider new ende submitted after the Decision was issued.
Because the first argument is dispositind aequires remand, the Court will focus on it.

A. Standard of review

Although the Couts review isde novgthe Court must uphold the Commissioner’s
decision if it is free from Igal error and the Commissionefatual findings are supported by
substantial evidenceSee Fischer-Ross v. BarnhadB81 F.3d 729, 731 (10th Cir. 2005).
Substantial evidence is evidence a reas@pd&ison would accept to support a conclusion,
requiring “more than a scintilléut less than a preponderancédx v. Astrue489 F.3d 1080,
1084 (10th Cir. 2007). The Court ygnaot reweigh the evidence, butooks to tke entire record
to determine if substantiavidence exists to suppdhte Commissioner’s decisioWall, 561

F.3d at 1052. If the ALJ failed to apply the cordegial standard, the decision must be reversed,

11



regardless of whether themas substantial evidencegapport factual findingsThompson v.
Sullivan 987 F.2d 1482, 1487 (10th Cir. 1993).

The record in this matter includes infmation submitted to the Appeals Coun€ilDell
v. Shalala 44 F.3d 855, 859 (10th Cir. 1994). Therefthe Court considers Dr. Harzain’'s

second statement as part of the record.

B. Weight given to Ms. Sheltofs treating physician opinion

Ordinarily, a treating physici&gopinion must be givenontrolling weight if it is well-
supported by medically acceptable clinical and latmyy diagnostic techniques and is consistent
with the other substantial evidence in the recdtidciotta v. Astrug500 F.3d 1074, 1077 (10th
Cir. 2007), 20 C.F.R. § 404.1527(c)@2As explained itWatkins v. Barnhart350 F.3d 1297
(10th Cir. 2003):

The analysis is sequential. An ALJ miis$t consider whether the opinion is

“well-supported by medically acceptaldinical and labaatory diagnostic

techniques.” If the answer this question is “no,” thethe inquiry at this stage is

complete. If the ALJ finds that the iopon is well-supported, he must then

confirm that the opinion is consistemith other substantial evidence in the
record.

Id. at 1299. If both prongs of this test aretntiee treating physicrds opinion is given
controlling weight over all contrg opinions. To give a treaiy provider’s opinion less than
controlling weight, the ALJ must giv&pecific and legitimate reasonBrapeau v. Massanyi
255 F.3d 1211 (10th Cir. 200D)angley v. Barnhart373 F.3d 1116, 1119 (10th Cir. 2004).
If a treating physician’s opinion is not affed controlling weight, the ALJ must then

proceed to weigh the opinionsalf medical providers, both trtag and consultative. The

3 Pursuant to a change in the Social Seégédministration’s regudtions, effective March

27, 2017, treating physician opinions will no longegbasn controlling weight. However, the
prior rule remains applicable thsability claims — like Ms. Shelton’s — filed before that date.
Rescission of Social Security Rulings 96-2P, 96-5P, and Q8@ WL 3928298, at *1 (2017).
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comparative assessment requires consideratiorvefadactors: (i) the length of the treatment
relationship and the frequency of examinati@fthe nature and extent of the treatment
relationship, including the treaémt provided and the kind of exaration or testing performed,;
(ii) the degree to which the physician's opimiis supported by relevant evidence; (iv)
consistency between the opinion dhd record as a whole; (v) wther or not the physician is a
specialist in the area upon whiah opinion is rendered; and (@dher factors, such as the
physician’s familiarity with Social Securityastdards and the extent to which the physician
examined other medical recordsr@aching his or her conclusionaliman v. Colvin 813 F.3d
1326, 1331-32 (10th Cir. 2016), 20 C.F.R. 8§ 404.192)«€6). A consulting examiner’'s
opinion is presumptively entitled taore weight than an opinion derived from a review of the
records.Chapo v. Astrue682 F.3d 1285, 1291 (10th Cir. 2012). The ALJ may dismiss or
discount an examining physiciaopinion but must do so based on the foregoing factors and
must provide specific, legitimate reasons for doingldo. Those reasons must be “sufficiently
specific to make clear to any selgsient reviewers the weight thdjudicator gavéo the treating
source’s medical opinion andetiheason for that weight.Watkins v. Barnhart350 F.3d 1297,
1300 (10th Cir. 2003).

The ALJ determined that Dr. Harazisly 14, 2014 opinion was not entitled to
controlling weight, and, gave it meeight whatsoever. It is clefrom the Decision that the ALJ
did not engage in the two-step process necgs$saletermine whether Dr. Harazin’s opinion
was entitled to controlling weight. This was legaror. However, it is harmless if the reasons
given for rejecting his opiniosatisfy either of the grounds for giving his opinion less than

controlling weight.
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The Decision three reasons for rejectidrg Harazin’s opinion(1) the opinion was
expressed on a “check-the-box” form that gaveHarazin little opportunityo offer a narrative
to explain his opinion; (2) the opinion was incotes with his treatment notes, which appear to
indicate that Ms. Shelton was improving ansipending to medication e handful of sessions
prior to submission of the opinipand (3) it was inconsistent with substantial evidence in the
record that Ms. Shelton was engaged inows activities (travel, purchasing a baat;) that
show greater functional skills than Dr. Harizadicated for her. Only the second and third
reasons arguably reach to the level of a findingEwatHarizan’s opinion is inconsistent with the
substantial evidence in the record.

Of the three justificatios, the Commissioner defends only the second, and the Court
understands the Commissioner to agree thdirgteand last rationale are unsupported, but

nevertheless sets out itssessment in a footnote belbw.

4 As to the first rationale, there is no hartd fast rule that the use of a “check-the-box”

form will automatically disqualify a treatinghysician’s opinion from receiving controlling
weight. Andersen v. Astry&19 Fed. App’x 712, 723 (10th Cir. 2009). This is especially true
where — as here — the “check-the-box” repostdsompanied by extensive treatment notes and
other medical records from that provider docutimgnhis treatment andipporting the particular
boxes checkedld.

As to the last rationale,dDrt agrees with Ms. Sheltdhat her activities are not
inconsistent with the limitations observed by hergbsatrist. The Decision primarily cites the
travel undertaken by Ms. Shelton, asserting Dr. Haralid not reconcile her ability to plan and
travel to these places [El Paso, San Diagd Germany], with no increased symptoms or
emergency plan in place.” This argument is misplaced for multiple reasons. First, there is no
evidence in the record that Ms.edon planned those trips. Indgeat least with one of her trips
to El Paso, the evidence is that it occuredng a blackout and was wholly unplanned, and Ms.
Shelton apparently just found herself in théy @ithout knowing how shgot there. Second, as
noted by Dr. Harazin in kisecond statement, it does not takemfunctional ability to travel to
an airport, walk on a plane, fly to a destinatialk off of the plane, and then transport oneself
to new lodgings. This is especially true whka individual in question is accompanied on the
trip, or is meeting family at the destination,agparently was the case for all of the trips in
guestion.

The notion that an individual with sever@aliar disorder who catmavel must also be
free of the marked functional limitations found by Dr. Harazin simply misunderstands the nature

14



That takes the Court to focal argumentsgssl by the Commissioner — that Dr. Harazin’s
opinion is inconsistent with sitreatment notes, which reflebft Ms. Shelton’s condition was
improving and responding to her medication immediately prior to his submiskthat opinion.
The treatment note for the last session withHarazin (dated June 26, 2014) prior to his July
14, 2014 opinion states that Ms. Shelappeared (or reported) to be “[m]uch improved,” and
that she only complained of memory problethat she exhibited a euthymic mood, and hat she
appeared to be “responding to meds.”

But this note is a snapshot in time; it does represent the longidinal record of the
period over which Dr. Harazin treated Ms. Btre. For example, the two treatment notes
preceding the June 26, 2014 one (dated June 12, 2014 and June 18, 2014) reflect phone calls in
which Ms. Shelton was still complaining of depression and side effects from her medications,

and Dr. Harazin was forced to change her piesdrmedications and/or dosages. The treatment

of that disorder. Courts have often observed that a bipolar disorder is epSedj®.g.,

Kangail v. Barnhart454 F.3d 627, 629 (7th Cir. 2006). Fueqtly, it presents as episodes of
mania or hypomania punctuated by periods of e&gon or even relatively stable moods.
Furthermore, bipolar disorder often can be palgd to some degree withedication, but even
then, individuals suffering from bipolar disorder frequently demonstrate poor compliance with
their medication regimeSee, e.g., Howard v. Astrudo. CIV-09-614-L, 2010 WL 1372662, at
*6 n. 2 (W.D. Okla. Mar. 9, 2010). The fact that Mhelton apparently was able to travel on a
handful of occasions does not precludeftheing that when she experiences manic or
depressive episodes, she has marked functionaghtions that precludeer from working.

Other evidence that is characterized the Decision as inconsistent with Dr. Harazin’s
opinion is also consistent with bi-polar bel@vi For example, thBecision notes that in
February 2014, Ms. Shelton made a number otlagigchases (a boatleage-screen television,
etc) which exemplifies excessive and/or irrespible spending thattei occurs in a manic
phase. The Decision also mischaracterizes sevtrat pieces of evidencdor example, it cites
the purported fact that Ms. Shelton can cook fosélé but the evidence in the record suggests
that she normally does not do so because she foftgets what she is dog and leaves the food
on the stove or in the oven to burSimilarly, the Decision asssrthat she has pets for which
she cares, but the evidence on this point ishteagirlfriend was forcetb take over care for
those pets after Ms. Shelton forgotiet them in during a snowstorm.
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note for the in-person visit on May 29, 20hws Ms. Shelton was complaining of “rage”
caused by one of her medications, and althougthd&played a euthymic mood, she complained
of anxiety and displayed signs of being anxiotlite treatment note on April 30, 2014 reflects
that Dr. Harizan increased her prescribed doséige she had been discharged from the hospital
after being admitted on an inpatient for complaints of depression and suicidal ideation. Thus,
contrary to the Decision’s cheterization, the treatment noteghie few months prior to the

July 14, 2014 opinion certainly awt paint an unambiguously rosy picture of improvement for
Ms. Shelton.

In addition, the otherwispesitive June 26, 2014 treatment note indicates that Ms.
Shelton was still complaining of memory probemAs Dr. Harazin explained in his rebuttal
statement, to a large degree, many of Ms. Shisltoinctional limitations can be traced back to
her poor memory (which, he speculates, is at leasially attributable tdher PTSD). There is
evidence that she constantly forgets all but thplest instructions thatre not written down for
her, which could prevent her from working at masall jobs. It is notlear to the Court that
even if the June 26, 2014 treatment note refleatealstainable stabilization of Ms. Shelton’s
condition, that it would be inconsistent wiiti. Harazin’s opinion, gien that she still was
experiencing the severe memory problems lieabelieves would keep her from working.

Finally, and most importantlybipolar disorder is an episimdcondition, meaning that an
individual might be relativelyfine” at one point in time, but severely functionally limited at
another. This ebb-and-flow nature of thealder can be exacerbated by medication compliance
issues. And indeed, the evidence in this easgecifically including DrHarazin’s treatment
records — demonstrates that Ms. Shelton egpeéd problems with botif those phenomena.

With respect to the former, Dr. Harizan’s treant records are replete with treatment notes
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reflecting that Ms. Shelton would appear tgnove one month, and then get worse only in the
next. For example, the treatment note ferdbly 31, 2014 session, held immediately after the
June 26, 2014 one that the Comnassir relies upon so heavily, rets that Ms. Shelton told
Dr. Harazin that she had lied abaoing better in her prior appdiment, and that, in fact, she
was severely depressed, and her medications meelonger working. Shwould be hospitalized
after a suicide attempt (attempted overdose) less than two months later.

Viewed comprehensively and longitudinals. Shelton’s treatment record shows no
reliable improvement or stability in her conditi— to the contrary, her mood, judgment, skills,
and abilities were constantilctuating, as is ammon with a bi-polar disorder. As a
consequence, the Decision’s reliance on a silsidle” moment in Ms.Shelton’s life to find
Dr. Harazin’s opinion not supportéy substantial evidence is unjustified. To the contrary, Dr.
Harazin’s opinion is consistent with substangraidence in the record. As a consequence, the
ALJ’s legal error in giving I8 opinion controlling effect inot harmless — it constitutes
reversible error. Because theag is legal error, it is not nesgary to address the remainder of
Ms. Shelton’s contentions.

For the forgoing reasons, the CommissraofeSocial Security’s decision REVERSED
andREMANDED. The Clerk shall enter a Judgment in accordance herewith.

DATED this 30th day of March, 2018.

BY THE COURT:

Marcia S. Krieger
UnitedStateDistrict Judge
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