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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 17€v-00683CMA-NYW

SPOWER DEVELOPMENT COMPANY, LLC
Plaintiff,

V.

COLORADO PUBLIC UTILITIES COMMISSION, a regulatory agency of that8 of
Colorado;

JEFFREY PACKERMANN, in his official capacity as Commissioner and Chairman of the
Colorado Public Utilities Commission;

FRANCES A. KONCILJA, in her official capacity as Commissioner of theo@alo Public
Utilities Commission; and

WENDY M. MOSER, in her official cagcity as Commissioner of the Colorado Public Utilities
Commission,

Defendant.

RECOMMENDATION OF UNITED STATESMAGISTRATE JUDGE

Magistrate Judge Nina Y. Wang

This matter comes before the court on three pending motions:

Q) Prospective Intervend?ublic Service Company of Colorado’s (“Public Service”)
Motion to Intervene [#15, filed Apr. 6, 2017];

(2) Defendants Colorado Public Utilities Commission, Jeffery P. Ackermanncésa
A. Koncilja, and Wendy M. Moser’s (collectively, “Defendants”) Motion to Dissnnder Fed.
R. Civ. P. 12(b)(1) and 12(b)(6) (the “Motion to Dismiss”) [#16, filed Apr. 7, 2017]; and

3) Prospective Intervenor Black Hills/Colorado Electric Utility Company,sLP

(“Black Hills”) Motion to Intervene [#20, filed Apr. 21, 2017].
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The undersigned Magistrate Judge considers the pending motions pursuant to 28 U.S.C.
8636(b), the Order Referring Case dated May 1, 2017 [#32], and the memorandum dated May 1,
2017 [#33]. This court concludes that oral argument would not mateagsigt in the resolution
of this matter. Accordingly, upon careful review of the pending motions and assbbriefing,
the applicable law, and entire case file, this toespectfully RECOMMENDS that the Motion
to Dismiss be GRANTED and the Motions Itdervene be DENIED AS MOOT with leave to
re-file, if necessary, after the disposition of this Recommendation

BACKGROUND

Plaintiff sPower Development Company, LLC (“Plaintiff” or “sPoweitijjtiated this
action by filing its Complainfor declaratory and injunctive religin March 16, 2017. [#1].
Plaintiff, a Delaware limited liability company, develops and builds electric ggoerfacilities
powered by renewable energy resourcéd. gt 1 5]. sPower requests that the court fawre a
state regulation adopted by Defendants that violates [the Public Utiliyl®exy Policies Act
of 1978 ("PURPA” or “Act”)] and unlawfully restricts the process by whicttaarindependent
companies can supply electric energy and/or capacitylgctrie utilities.” [ld. at § 1].
Accordingly, sPower brings this action pursuant to section 210(h)(2)(B) of the aicisaghe

Colorado Public Utilities Commission (“COPUC”), including its Corssioners M.

! For purposes of this Recommendatigiven the fact that the Motion to Dismiss is dispositive
and requires a Recommendation, this ctneats the Motions to Intervene dispositive. See
Galyas v. Lockheed Martin CordNo. 16CV-03122PAB-BNB, 2011 WL 3648577, at *1 (D.
Colo. June 14, 2011jut see Pub. Serv. Co. of Colorado v. Bd. of Cty. Com'r of San Miguel
Cty, No. 04CV-01828 REB CBS, 2005 WL 2293650, at *3 (D. Colo. Sept. 19, 2005)
(concluding that a motion to intervene is raiepositive because it does not hage judicata
effect on the prospective intervenor’s future claims against the plaintiffemdint).
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Ackermann andses.Koncilja andMoser, a “State regulatory authority” as defined under the
Act. [Id. at 11 79].

Currently, sPower is developing elevefectric generation facilities in Colorade
facilities the Federal Energy Regulatory Commission (“FERC”) certified as Qumgifyacilities
(“QFs”) under thePURPA [id. at 1 56, 17-18; see alsol6 U.S.C. § 8248; 18 C.F.R.

§ 292.101(b)(1).Under the Actand the FERC's implementing regulations, electric utilities are
required to purchasa QF’s offeredenergy antbr capacityat the utility’s “avoided costs,” i.e.,
“the incremental costs to the utility” of capacity and/or energy that theyudiduld have
produced or purchased elsewhere had it not purchased the energy/capacity frém flie &

19 2, 1921]. This is commonly referred to as the PURPA’s “rusf” provision. Sedid. at 11

2, 19];see alsdl6 U.S.C. § 8248(a); 18 C.F.R§ 292.303(a).QFs and utilities have the ability
to enter into contracts or legally enforceatdigationsunder the “musbuy” provision. [d. at
12].

Plaintiff avers that, lthough state regulatory authorities have some latitude in setting
avoided costs, they must still comply with the Act's “misy” provision and the FERC'’s
implementing regulations [#1 at 9 2, 2329]. Here sPower challengeBefendants Rule
3902(c) of the Rules Regulating Electric Utilitigwat applies to QFsvith a design capacity of
greater than 100 kilowatts (“kW"). Id. at f{ 3, 3384]; see also4 Colo. Code Regs. § 723
3:3902(c). Rule 3902(c)states, in relevant part, that utilitieshall use a bid or an auction or a
combination procedure to establish its avoided costs for facilitieg]he .utility is obligated to
purchase capacity or energy from a [@Hly if the [QF] is awarded a contract under the bid or

auction or combination process4 Colo. Code Regs. § 72333902(c)(emphasis added)The



“bid or auction or combination process” referred to in the ulihe electric resource planning
(“ERP”) process that applies to every utility regulated by the COPUC,tlamcERPprocess
occurs every four years. [#1 at [f3%5. The purpose of the quadrennial ERP is for utilities “to
acquire new utility resources” for its customerdd. jat § 37]; 4 Colo. Cosl Regs. §23-
3:3611(a). However, the COPUC “regularly approves contracts for the acquisition of resource
outside of the ERP process.” [#1 at  39].

sPower alleges that Rule 3902(c) “places an unlawful restriction on a Qitista enter
a contractwith a utility at an avoided cost rate, thereby violating PURPA’s 1bugt
requirement[.]” [#1 at § 38]. Specifically, the FERC’s regulations provids @th two
mechanisms for selling their electrical output to a utility: (1) orfasavailablé basis with
avoided costs calculated at the time of delivery; or (2) through a coatréegally enforceable
obligationwith avoided costs calculated at the time of delivery or at the time the obligation is
incurred. See[id. at 11 24, 40]; 18 C.F.R. 22.304(d). However,sPower asserts th&ule
3902(c) prevents a QF, such as sPower, from exercising these rights by regaringn “an
infrequentlyheld [request for proposals (“RFP”)]” before selling its output. [#1 at { 41].
Plaintiff contends that Defendants have thus prevented it fmaouring contracts or legal
enforceableobligationsfrom Coloradoutilities to buy its electrical output from its elev@isin
Colorado—a violation of both the PURPA anlde FERC’s implementing regulationsid[ at 1
42-43 60]. FurthersPower asserthat the FERC, on two prior occasions, has held that similar
rules violate the PURPA and its own regulatiorisl. &t 1 4, 44].

On December 30, 2016, sPowéed its Petition for Enforcement pursuant to section

210(h) of the Act with the FERC.Id. at § 45]; 16 U.S.C. 8§ 824%(h). Plaintiff requested that



the FERC invalidate the ERP requirement of Rule 3902(c); the FERC then ha@8)xdays to
initiate enforcement proceedingsld] at 1 4647]; 16 U.S.C. § 8234(h). However, because
the FERC did not possess the necessary quorum to initiate such proceedings, it did not act on
sPower’s petition within the requisite 60 days; thus, Plaintiff filed tls&ant action in this court
pursuant to section 210(h)(2)(B) the Act [#1 at 1 48-53]; 16 U.S.C. § 8233)(2)(B).

On April 6, 2017, prospective Intervenor Public Service filed its Motion to Intervene.
[#15]. The following day, Defendants filed theMotion to Dismiss, seeking dismissal of
Plaintiffs Complaint in its entirety. [#16]. Then, on April 21, 2017, prospective Inerve
Black Hills filed its Motion to Intervené. [#20]. A Scheduling Conference is currently set for
June 22, 2017, before the undersigMabistrate Judge [#40]. The pending motionare now
ripe for Recommendation.

LEGAL STANDARD

Defendants move to dismiss sPower’s Complainttiioee reasons. First, Defendants
argue that this court lacks subject matter jurisdiction over Plaintiff's claingulsecPlaintiff
lacks stading to challenge Rule 3902(c). [#16 a®]6 Second Defendants argue that, to the
extent sPower levies an “as applied” challenge to the suieh a claim must be filed state
court pursuant to section 210(g) of the PURPHAIL. §t9-10]. Lastly, despite these jurisdictional
shortcomingsPefendants argue thBRlaintiff fails to state a claim for relief under Rul2(k)(6).
[Id. at 1313]. Because this court concludes teBbwer lacks standing does not reach their

alternative argumentsSee Cunningham v. BHP Petroleum Great Britain PAZ7 F.3d 1238,

2 Both Publt Service and Black Hills identify themselves as public utilities regulated by the
COPUC. [#15, #20].



1245 (10th Cir. 2005) (holding that once a federal cdetermines that it is without subject
matter jurisdiction, it must not proceed to consider any other issue).

Federal courts are courts of limited jurisdiction and, as such, “are duty bound toexam
facts and law in every lawsuit before them to ensuré thay possess subject matter
jurisdiction.” The Wilderness Soc. v. Kane Cty., UtéB2 F.3d 1162, 1179 n.3 (10th Cir. 2011)
(Gorsuch, J., concurring). Under Article Il of the United States Constitutiormaleztaurts only
have jurisdiction to hear dain “cases” and “controversiesSusan B. Anthony List v. Driehaus
134 S. Ct. 2334, 2341 (201470 satisfy Article IlI's case or controversy requirement, Plaintiff
must establish: (1gn injury in fact; (2) a sufficient causal connection between the injury and the
conduct complained of; and (3) a likelihood of redressability by a favorable deciblew.
Mexico v. Dep't of Interiar854 F.3d 1207, 12145 (10th Cir. 2017) (quotations and citations
omitted)?

Under Rule 12(b)(1df the Federal Rules of Civil Procedueeparty may bring either a
facial or factual attack on subject matter jurisdiction, armburtmustdismiss a complaint if it
lacks subjectmatter jurisdiction.See generallfPueblo of Jemez v. United Staté80 F.3d 1143,
1147 n.4 (10th Cir. 2015) (explaining thRule 12(b)(1) motions may facially or factually

challenge subjecimatter jurisdiction and that courts may consider affidavits and other

3 A plaintiff must also satisfy the requirements of prudential standing. To ebtablidential
standing, a plaintiff must (1) asseit own rights, rather than those belonging to third parties;

(2) demonstrate thats claim is not simply a “generalized grievance;” and (3) show itisat
grievance falls within the zone of interests protected or regulated by statut®nstitutional
guarantee invoked in the suitSee Bd. of Cty. Comm’rs of Sweetwater Cty. v. Geri2§&rF.3d

1108, 1112 (10th Cir. 2002) (citations omittedjere, it appears that Defendants do not contest
sPower’s prudential standing to bring this suit, and this court assumes withalihglebat
sPower has established prudential standing under section 210(h) of the PURPA, 16 U.S.C.
8 824a3(h). Compare[#31 at 34] with [#35 at 23]. Therefore, this court’s inquiry focuses
solely on sPower’s constitutional standing.



documents wheaddressing a factual attack). For a faai#hck, the court takes the allegations
in the Complaint as trueHolt v. United States46 F.3d 1000, 1002L0th Cir. 1995). When
reviewing a factual attack on subject matter jurisdiction, the court may notnpete
truthfulness of the complaint’s factual allegations, and has wide discretionwoadfidavits and
other documents to resolve disputed jurisdictional factsat 1003.

It is not entirely clear what type of challenge Defendants are asseriefendants
introduce matters outside of the Complairdnd cite the law that indicates that the court’s
consideration of information outside the record does not convert a motion to dismiss to one for
summary judgment, suggesting a factual attdg6 at 4, 5; #14]. But Defendants also argue
that Plaintiff's Complaint on its face is deficient because it fails to include suffisigaporting
facts. 16 at 6]. This court concludes that under either standard, the outcome is tligigame
the fact that in response, Plaihoffers no evidence) [#31], but this cowdll apply the more
liberal standard of a facial atta@s it does not relpn Defendants’ proposed exhibit in its
analysis

ANALYSIS

Defendants move to dismiss sPower's Complaint because sPRailgeto allege facts
demonstrating that it suffered an injungfact caused by Rule 3902(that this court can
redress [#16 at 6]. Defendants contend that the Complaint “neglects to include any facts”
concerning sPower'glanned” QFs in Colorado, whether such facilities are developed, or how
Rule 3902(c) “thwarted” its development efforts or its ability to procunestbuy” contracts
and/or legally enforceable obligations from utilities under the PURRA]. [sPower insists that

it has “statutoy standing,” under 16 U.S.C. 8§ 824a-3(h)(2)(B), and that it also has standing under



the “commonlaw standard.” [#31 at 2]. For the following reasons, thiourt respectfully
concludes that sPowkxcksstanding in this actian
l. Statutory Standing

The courtfirst addresses Plaintiff's argument that it has “statutory standimgrhaking
this argument, sPower conflates the conceptssthtutory standing”and “jurisdictional
standing, which are not synonymous or interchangeatiday v. Bond511 F.3d 1030 (10th Cir.
2007). The United States Supreme Court has long made it clear that the question adristatut
standing,” i.e., “whether plaintiff came within the ‘zone’ of interests’ foralhihe cause of
action was available,” and “jurisdictional standing,” whether there existseaacalscontroversy
under Article Ill,” are separate conceptteel ©. v. Citizens for a Better Eny523 U.S. 83, 97
(1998). As aptly noted by Defendantbe existence of a private right of action does not supplant
the requirement for a plaintiff to establish that it has stand®ge Spokeo, Inc. v. Rohinis8
S.Ct. 1540, 15448 (2016) sPower cites no authority, and this court could find none, that
suggestsan exception to this general rule (tltae availabiliy of a statutory remedy under
PURPA is sufficient to confer Article 11l standipygand this court declines to find one.
. Articlelll Standing

As discussed above, federal courts are courts of limited jurisdictiorRlamdiff bears
the burden of satisfying the elementsstdnding. Lujanv. Defenders of Wildlife504 U.S. 555,
561 (1992) The court first turns to injurin-fact, which has been described as the “first of three
‘irreducible requirements for Articlelll standing” Spokeop 128 S.Ct. at 1552 (Thomas, J.,

concurring)(citing Lujan, 504 U.S. at 560)).



Injury in fact. First, Defendants argue that sPower fails to allege that it suffered an
actual injury. [#16 at 6; #35 af.3 Defendants aver that the Complaint fails to include facts
supporting sPower’s allegations that Rule 3902(c) has prohibited it from procuringctemr
legally enforceable obligations from Colorado utilities or that the nals adversely affected the
development of its QFs. [#16 at 6Rather, any claimed injury onjectural or hypothetical,
not concrete and particularized or actual and imminent. [#168at#B5 at 45]. This is
because (1) it is unclear whether sPower’s planned QFs are actually devel@edothing
precludessPowerfrom participatng in the ERP process or seeking to enforce a contract or
legally enforceable obligation procured outside of the ERP process; anha (®)re speculation
that, absent Rule 3902(c), sPower would procure contracts or legally enforcealétiantsig
from Coloradoutilities.* [#16 at 8; #35 at 4}5

Plaintiff responds that Rule 3902&)ERP requiremenprohibits it from procuring
contracts or legally enforceabtdligations from Colorado utilities which, in turn, precludes it
from completingthe development of its QFs. [#31 at 5]. Specifically, the lack of contracts or
legally enforceable obligations has hindered sPower’s ability to acqumanting for the
projects, [has] delayed the projects’ schedules, and has led to uncertainty as to jithetile
be able to recover its investments in these QFs at all, all of which diminish the vaRm@r’'s
investments and prevent it from pursuing its normal course of busingk]’ In additon,
Plaintiff assertghat a Colorado utility rejected its offer to contract with its QEsause of Rule

3902(c). [d. at 7).

* Defendants’ arguments for injuig-fact and redressability are similar, and the United States
Court of Appeals for the Tenth Circuit (“Tenth Circuit”) has “observed that ehdhe three
standing elements blends into the othgrs Wyoming Sawmill$nc. v. U.S. Forest Serv383
F.3d 1241, 1247-48 (10th Cir. 2004) (internal quotations and citation omitted).
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“Injury in fact involves invasion of a legally protected interest that is evecr
particularized, and actual or imminentCitizen Ctr. v. Gessler770 F.3d 900, 910 (10th Cir.
2014). Conjectural or hypothetical injuries or future injuries that are not ceritaipénding are
insufficient. See Brown v. Buhma®22 F.3d 1151, 1165 (10th Cir. 201@&kcord Colorado
Outfitters Ass’n v. Hickenlooper823 F.3d 537, 544 (10th Cir. 2016) (“[A]aintiff must offer
something more than the hypothetical possibility of injury. . . . the alleged inpmpdt be] too
speculative”). And, while general factual allegations of injury may suffice, lusony
allegations are insufficient; sPower “must adequately allege a plausible ¢lajurg.” COPE
v. Kansas State Bd. of Edu821 F.3d 1215, 1221 (10th Cir. 2016).

While true that economic injuries generally constitute injundact, see, e.g.Robbins v.
Wilkie, 300 F.3d 1208, 1211 (10th Cir. 2008)pst of Plaintiff'sfactual allegations appear for
the first time in Plaintiff's Response to Defendants’ Motion to Dismiss, not its aarhpSee In
re Qwest Communications Int'l., Inc396 F. Supp. 2d 1178, 1203 (D. Colo. 2004) (“The
plaintiff[] may not effectively amend [its] Complaint by alleging new factftsj response to a
motion to dismiss). The case law is clear that the court’s consideration of sPower’s standing
must be bsed on the allegations in its Complaint at the time the Complaint is tfilisdis so
even if sPower were to amend its Complai@f. S. Utah Wilderness All. v. Palm&07 F.3d
1143, 1153 (10th Cir. 2013). In the ComplaisBoweralleges: (1) “Rule 302(c) places
unreasonable restrictions on the rights of QFs to enter intetéongobligations by requiring
QFs, such as those owned by Plaintiff, to win a competitive solicitation prbeésre they may
enter into a contract,in violation of the PURPA[#1 at 1 3 38, 41; (2) “Rule 3902(c) has

prevented sPower [] from entering into contracts or other legally enforcelaljations to sell
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energy and capacity from its eleven planned QFs to a public utility in Coloradlogt [ 42,

60]; and (3) “Rule 3902(c) has resulted in ongoing injury to [Plaintiff] because thhasted

[its] efforts to complete the development of its planned QFs in Colorado and to make $usines
plans for the future,”ifl. at 1Y 43, 61].Respectfully, this court concludésat sPower fails to
proffer sufficient factual allegations to support its alleged injudge COPE821 F.3d at 1221
([P]laintiff[] must adequately allege a plausible claim of injury.”).

As an initial matterthere are no allegations in the Complah#t Plaintiff has QFs that
stand ready to sell energy and capacity to a utility; rather, the allegatierthat sPower has
“elevenplannedQFs.” [#1 at | 42 (emphasis added); #31 at There are no allegations that
sPower carenter contrastto provide energy and capacityith only planned QFs, or in what
stage of development these QFs sithere are also no factual allegations, in contrast to a
conclusion, that Rule 3902(c) has causedwill causeotherwise willing utilities to forego
contracting with sPowerSee generallj#1].

There are also insufficient fadis establish that the ERP process itself prohibits sPower
from exercising its rights under the PURPA and the FERC’s implementintatiegs. To that
end, there are no allegations that Defendants preclude sPower from participatiegERP
process or that sPower will be unsuccessful in the ERP preredghat it will be precluded
from selling excess energy and capacity to utilitiddext, sPower alleges that the COPUC
“regularly approves contracts for the acquisition of resources outside BRfP@rocess.” [#1 at
1 39]. According to Plaintiff's own admission, it appears that sPower can sxésirights
under the PURPA and the FERC’s implementing regulations, despite Rule 3902(&)'s ER

requirement.Cf. Allco Fin. Ltd. v. KleeNo. 3:15CV-608 (CSH), 2016 WL 4414774, at *15 (D.
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Conn. Aug. 18, 2016) (holding that the plaintiff's alleged inj#fyot being able to get a
contract” under a Connecticut regulation implementing the PURP&an only be characterized
as ‘conjectural or hypothetical.”). The factual allegations in the Complaiate simply
insufficient for this court to concludeat an injury is “actual or imminent.”

Nor does this court find sufficient an allegation that Rule 3902(c) may pose obsbacles
sPower’s financial future, as there are insufficient facts alleged to leambtint to conclude that
there is a future injury that is certainly impending or that “there is a stilastask that the harm
will occur.” Brown 822 F.3d at 1165 (quotations and citation omitted). Accordingly, this court
concludes that sPower fails to pleadagtual or imminent injury

Redressability. Defendants also contend that, even if the court strikes the ERP
requirement from Rule 3902(c), Plaintiff’'s theory of recovethat it will enter into contracts or
legally enforceable obligations with Colorado utilitedepends on layers of conjecture and
speculation.” [#35 at 5]. Namely, there is no guarantee that sPower will be abtetre such
contracts or legally enforceable obligations given the competition from otherwQRis
Colorado. [d. at 5]. According to Defendants, the remedy soughPlaintiff will have no
practica effect; thus, Plaintiff fails to satisfy the redressability prong of standjiag at 56].

For Plaintiff's injury to be redressable, “it must be likely, as opposed to merely
speculative, that the injury will be redseed by a favorable decisionHabecker v. Town of

Estes Park, Col9p.518 F.3d 1217, 1223 (10th Cir. 2008)ternal quotations omitted) (quoting

® To the extent Plaintiff raises a preemption challenge to Rule 3902(c) predicatég on t
Supremacy Clauseee[#31 at 910], this court als@oncludes that sPowers lacks standing to
raise such a claim, because Plaintiff fails to allege an actual injury amiscassednfra, a
favorable decision will not redress any alleged injuBee The Wilderness Soc. v. Kane Cty.,
Utah, 632 F.3d 1162, 1168 n.1 (10th Cir. 2011) (“Even in a preemption challenge, a party must
have constitutional standing which is jurisdictional.”).
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Lujan, 504 U.S.at 56061). Further, “what makes a declaratory judgment action a proper
judicial resolutiorof a ‘case or controversy’ rather than an advisory optriis] the settling of
some dispute which affects the behavior of the defendant toward the plai@dk’v. Phelps
Dodge Corp. 43 F.3d 1345, 1348 (10th Cir. 1994) (internal quotations and citations omitted),
superseded by statuten other groundss recognized in Walker v. UPS In240 F.3d 1268,
1278 (10th Cir. 2001).

While Defendants argue thgtrantingsPower the relief spestedagainst Defendants
does not guarantee that it will have better success procuring cordraetgally enforceable
obligations from Colorado utilitiesee Nova Health Sys. v. Gandy6 F.3d 1149, 1159 (10th
Cir. 2005) (explaining that redressability “must be the effect of the coud@ment on the
defendantthat redresses the plaintiff's injury, whether directly or indirectlyfie motions to
intervene filed by Public Service and Black Hills tell a different stofyoth prospective
intervenorsargue that if the relief sought by Plaintiff is afforded, they will beddrto purchase
the capacity anénergy output from sPower, rather than sPower’s allegation that it lsgedc
from supplying such output and capacity to the utiliti€&ee[#15, #20]. This court finds that
given its analysis on the injumg-fact prong of standing, it need not reach redressability.

For the reasons set forth herein, this cotespectfully RECOMMENDS that
DefendantsMotion to Dismiss b& RANTED for lack of stading.

I[Il.  TheMotionsto Intervene
Because this court respectfully recommewgdanting Defendants’ Motion to Dismiss,

this court also respectful RECOMMENDS that the motions to intervene RENIED AS
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MOOT with leave to rdile, if appropriate, after the Honorable Christine M. Argusllo
disposition of this Recommendation.
CONCLUSION

For the reasons stated herein, this court respecRHBOM MENDS that:

(2) Defendants Colorado Public Utilities Commission, Jeffery P. Ackermanncésa

A. Koncilja, and Wendy M. Moser’s Motion to Dismiss Under Fed. R. Civ. P. 12(b)(1)

and 12(b)(6) [#16] b6RANTED;

(2) Prospective Intervenor Public Service Company of Colorado’s Motion to

Intervene [#15] b®ENIED ASMOOT with leave to rdile, if necessary; and

3) Prospective Intervenor Black Hills/Colorado Electric Utility Company, LP’s

Motion to Intervene [#20] bBENIED AS MOOT with leave to rdfile, if necessary

® Within fourteen days after service of a copy of the Recommendation, agyny serve and
file written objections to the Magistrate Judge’s proposed findings and recommendations with
the Clerk of the United States District Court for the District of Colorado. 28 U.S.C. B)GR36(
Fed. R. Civ. P. 72(b)n re Griegq 64 F.3d 580, 583 (10th Cir. 1995). A general objection that
does not put the District Court on notice of the basis for the objection will not prakerve
objection forde novoreview. “[A] party’s objections to the magistrate judge’s report and
recommendation must be both timely and specifigréserve an issue for de novo review by the
district court or for appellate reviewUnited States v. One Parcel of Real Property Known As
2121 East 30th Street, Tulsa, Oklahgriid@ F.3d 1057, 1060 (10th Cir. 1996). Failure to make
timely objections may dr de novoreview by the District Judge of the Magistrate Judge’s
proposed findings and recommendations and will result in a waiver of the right to appeal f
judgment of the district court based on the proposed findings and recommendations of the
magidrate judgeSee Vega v. Suthers95 F.3d 573, 5780 (10th Cir. 1999) (District Court’s
decision to review a Magistrate Judge’s recommenddtamovadespite the lack of an objection
does not preclude application of the “firm waiver ruldtfernationd Surplus Lines Insurance
Co. v. Wyoming Coal Refining Systems,,I562 F.3d 901, 904 (10th Cir. 1995) (by failing to
object to certain portions of the Magistrate Judge’s order,-ctasaant had waived its right to
appeal those portions of the rulingyala v. United State980 F.2d 1342, 1352 (10th Cir. 1992)
(by their failure to file objections, plaintiffs waived their right to appeal theistiage Judge’s
ruling). But see Moralesernandez v. INM18 F.3d 1116, 1122 (10th Cir. 2005) (firm waiver
rule does not apply when the interests of justice require review).
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IT ISFURTHER ORDERED that:

Q) The Scheduling Conference set flome 22, 2017, at 10:30 a.m. is VACATED,;

and

(2)  Within three (3) business days of the disposition of this Recommendation, to the
extent that Judge Arguello’s Order does not fully dispose of this méteRarties shall
jointly CONTACT the Chambers of Magistrate Judge Wang to schedultatus

conference to discuss further scheduling of this matter.

DATED: June 6, 2017 BY THE COURT:

s/Nina Y. Wang
Nina Y. Wang
United States Magistrate Judge
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