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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 17-cv-00722-MEH
MARK L. BOYD,
Plaintiff,
V.
NANCY A. BERRYHILL, Acting Commissioner athe Social Security Administration,

Defendant.

ORDER

Michael E. Hegarty, United States Magistrate Judge

Plaintiff Mark Lester Boyd appeals frothe Social Security Administration (“SSA”)
Commissioner’s final decision denying his applicatardisability and disability insurance benefits
(“DIB"), filed pursuant to Title Il of the Socigecurity Act, 42 U.S.C. 88 401-433. Jurisdiction is
proper under 42 U.S.C. § 405(g). The parties hateequested oral argument, and the Court finds
it would not materially assist the Court in its detaation of this appealAfter consideration of
the parties’ briefs and the administrative reztine Court reverses the ALJ’s decision and remands
the matter to the Commissioner for further consideration.

BACKGROUND

Procedural History
Plaintiff seeks judicial review of the Conmssioner’s decision denying his application for

DIB filed on March 14, 2014. [Administrative RecqfdR”) 52, 66] After the application was
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denied on July 31, 2014 [AR 66-68], an Administra Law Judge (“ALJ”) scheduled a hearing at
the Plaintiff’'s request for January 27, 2016 [AB-123], at which Plaintiff was represented by
counsel, and the Plaintiff and a vocational exestified. [AR 36-50] The ALJ issued a written
ruling on February, 11 2016 findirgJaintiff was not disablesdtarting on August 8, 2013 through
February 11, 2016 because Plaintiff's impairmemd residual functional capacity did not prevent
him from performing his past relevant workasautomobile mechanic. [AR 21-35] On January
24,2017, the SSA Appeals Council denied Plaintiffismaistrative request for review of the ALJ’'s
determination, making the SSA Commissioner’s ddmal for the purpose of judicial review [AR
1-6]. See20 C.F.R. § 404.981. Plaintiff timely filed liemplaint with this Court seeking review
of the Commissioner’s final decision.
Il. Plaintiff's Alleged Conditions

Plaintiff was born on Februaf0, 1956; he was 58 years old whenfiled his application
for DIB on March 14, 2014. [AR 52] Plaintiffaims he became disabled on August 8, 2013 [AR
131] and reported that he was limited in his abilitwtyk due to chronic back pain, gouty arthritis,
osteoarthritis, and degenerative disc disef@ge 41, 230] Plaintiff completed a “Function Report”
in tandem with his application, in which he&péained that once every couple of months his
“conditions have made it impossible to work” besatihe] is bed-riddeand can’t stand or walk
without using crutches” or “can’t use his handpitk anything up.” [AR 181] He also stated that
he had difficulty sleeping and putting on pants dugaim; he could prepare easy meals, mow the
lawn, and wash the car; and “can’t walk more than 100ft without pain.” [182-186]

The record dates back to October 2012which time Plaintiff was treated by Gregory



Jaramillo, M.D. for gouty arthritis. [AR 249] &htiff reported he had gout flares every three
months, which generally affected his knees and wrist, he had wrist surgery five years previously
following a bad wrist flare, andimedications had worked wgAR 249] Dr. Jaramillo prescribed
Plaintiff medication for gouty pain and inflanation. [AR 250] On December 17, 2013, Plaintiff
saw Dr. Jaramillo because of gout pain in his rigirtd and right foot, unintentional weight loss, and
bowel irregularities. [AR 246] Plaintiff followeeup with Dr. Jaramillo on March 3 and 5, 2014 for
symptoms related to arthritis and a leg infect@sulting from a lesion sustained at work. [AR 280-
282] Dr. Jaramillo noted that the infection improved after antibiotic treatment. [AR 280-282]

On March 8, 2014, Plaintiff presented to the emergency department at Longmont United
Hospital complaining that he had bilateral kneim f@m his recurrent gout, he was unable to walk
with crutches, and he ran out of his indomethdoedication for inflammation and pain), which
Plaintiff said seemed to work well. [AR 252759] The attending physician, Herbert Ogden, M.D.,
found both of Plaintiff's knees were slightly swollen with decreased range of motion, and the
symptoms were consistent with an acute flare of Plaintiff's known gouty arthritis. [AR 258]
According to Dr. Ogden, Plaintiff felt better afteceiving medication, he was able to ambulate with
crutches, and there was no indication of septid,joiccult fracture, or compartment syndrome. [AR
258] While at a followup visit later that monthrfhis leg ulcer, Plaintiff asked Dr. Jaramillo to
complete a functional residual capacity formgarposes of securing disability benefits. [AR 244].
Thereafter, on July 3, 2014, Plaintiff reported gout and arthritic pain complaints to Jonathan Manto,
PA-C, who performed a knee joint aspiration to relieve the pain. [AR 273-274]

On July 28, 2014, Plaintiff presented to John Mars, M.D. for a physical consultative



examination. [AR 264] Plaintiff repted he had been diagnosed vgthut ten years previously; the
gout attacks occurred every two to three montigsusually affected his knees, sometimes affected
his elbows and wrists, and were severely paihiihad gout flares whiten medication (allopurinol
specifically); he had a lumbar discectomy appmately ten years previously; he suffered from
osteoarthritis which affected his hands and lower back; and, he was able to dress, bathe, cook, shop,
and walk three to four blocks at a time without resting. [AR 264] After a thorough physical
examination, Dr. Mars diagnosed Plaintiff wighhistory of gout and osteoarthritis, and found
Plaintiff should avoid ladders and scaffolds duthtoosteoarthritis, but he could stand, walk, climb
stairs, and sit without limitations; could handle objects use his feet for foot controls; could kneel,
balance, stoop, crawl and crouch; and couldtift carry forty pounds occasionally and thirty pounds
frequently, limited by his osteoarttis. [AR 266] That same day, xysof Plaintiff's knees revealed
“[inferior patellar spurring” and probable joinffesion in his left knee, and “minimal superior
patellar spurring” in his right knee. [AR 267]

On July 31, 2014, a Medical Consultant fog 8SA, K. Terry, M.D., completed a physical
residual functioning capacity (RFC) assessment ingff finding that Plantiff could occasionally
lift and/or carry fifty pounds and frequently lifbd/or carry twenty-five pounds; sit, stand, and/or
walk for six hours of an eight-hour workddyad postural and manipulative limitations; had no
communicative or visual limitations; and was to avoid concentrated exposure to extreme heat,
wetness, humidity, and machine hazards. [AR 59-61]

In August 2014, Plaintiff reported to P.A. Marhat his knee had “greatly approved” since

the aspiration procedure, but he had “some lower back and mid back pain for the past 6 months” and



“left foot pain when he walks as well.” A 270] Plaintiff visited the Longmont Emergency
Department on August 28, 2014 aftdlifg and was diagnosed with aftured left clavicle and left
little finger. [AR 301-307] In September 2014, Plaintiff saw Gerald Rupp, M.D. for post fracture
evaluation and reported mild pain, swelling, stifsemuscle cramps, and muscle weakness. [AR
338] Dr. Rupp found swelling and deeased range of motion in Plaffis left shoulder. [AR 339]
Thereatfter, Plaintiff received treatment at tlomgmont Clinic from Curtis Leonard, M.D. [AR 310-
312, 333-337] Dr. Leonard noted a mid-shaft clavii@frmity; localized swelling; movement was
painful; and, believed Plaintiff may be workingpthard at work. [AR 336] Regarding Plaintiff's
spine, Dr. Leonard reported no deformities; no @eud full range of motion; and normal strength.
[AR 336] A diagnostic imaging repoof Plaintiff's spine, howevergvealed significant foraminal
stenosis, mild to moderate canal stenosis at @da@C6-7, and mild right foraminal stenosis at C3-4.
[AR 309]

In October 2014, Plaintiff reported decreased paims clavicle and finger, but increasing
pain in his left shoulder, which Dr. Leonard sesied was the result ofatator cuff tear. [AR 313-
314] Dr. Leonard ordered a magnetic resonaneging (MRI) scan of Plaintiff's left shoulder,
which showed a partial tear tie rotator cuff and degenerative change of the anterior superior
labrum. [AR 314, 320-21]

On Dr. Leonard’s recommendation, Plaintiff presented to Robert Fitzgibbons, M.D. on
November 10, 2014 for treatment of his left shoulf#&R 326-327] Plaintifreported moderate left
shoulder pain, aggravated by movement or lifting,deadeased range of motion in his left shoulder.

[AR 326] Dr. Fitzgibbons’s findingmsdicated painful shoulder movement and decreased results in



shoulder resisted strength testing, but no sign of padecreased range of motion in Plaintiff's
spine. [AR 327] In January 2015, Dr. Fitzgons reported Plaintiff’'s shoulder abduction was
restricted and painful; forward flexion and internatiation did not cause pain; full strength in both
shoulders; and unremarkable findings related &nkff's spine. [AR 325] Dr. Fitzgibbons also
noted that during Plaintiff's next visit, he wowddaluate whether Plaintiff had full range of motion
in his left shoulder. [AR 325]

[ll.  Hearing Testimony

At a hearing on January 27, 2016, Plaintithtwappeared with counsel) and a vocational
expert, Ashley Briars, testified. [AR 36-50] Plafitestified that until two and a half years ago he
had always worked as an automobile mechanic at repair shops; he stopped working because he
“couldn’t do it anymore”; he was not supposed torfibre than ten pounds because of degenerative
disc disease; he had to lie down for an extdnpziod of time after lifting more than ten pounds; he
had back surgery in the nineties and the doctdrion not lift more than fifteen pounds; he worked
for another fifteen to twenty years after his baakgery; he could sit for forty-five minutes, stand
for fifteen minutes, and walk between half anagéquarters of a block; he did exercises at home;
he lived with his wife in a house; he mowee thwn, washed the car, shoveled snow, and cleaned
the garage; he could lift his left arm to shouldeelebut not higher; he was suffering pain in his
neck, between his shoulder blades, and in his back from pinched nerves; he could sleep only two
hours at a time before the back pain awakened him; his collar bone had healed; and, he had a pretty
high pain tolerance because he was a mechanic. [AR 39-46]

The ALJ then turned to the vocational expert, Btsars, who testified that Plaintiff acquired



skills in his past work that transfer to one occupaét the light level, butot any occupations at the
sedentary level. [AR 47] The only occupation Pl&ifistacquired skills would transfer to at the light
level was a tune-up mechanic, which Ms. Briars dieed as “a very small portion of what [Plaintiff]
was doing as an auto mechanic with regards to tuning up vehicle engines to ensure efficient
operation.” [AR 47-48] Specifically, Plainti§’ knowledge and skills in making adjustments;
cleaning certain parts; making cars run efficierdlygl using tools such as a fuel analyzer, vacuum
gauge, and tachometer were transferrable toe-tip mechanic. [AR 48] At the conclusion of Ms.
Briars testimony, Plaintiff's counsel asked the ALdafcould ask Ms. Briars whether Plaintiff can
lean over an engine wall all day and tune up a &R 48] Both Ms. Brias and the ALJ declined
the request; and the ALJ informed Plaintiff's couribat Ms. Briars could not testify to Plaintiff's
physical capabilities. [AR 48]

During closing remarks, Plaintiff informeddbALJ that he had been performing tune ups
since he was twelve years old, bending over titleagd fenders caused him pain, and he owned over
one hundred thousand dollars wortht@dls, but had not used anytbk tools in his garage during
the last three years. [AR 49]

The ALJ issued an unfavorable decision on February 11, 2016. [AR 21-35]

LEGAL STANDARDS

To qualify for benefits under sections 2166p&223 of the SSA, an inddual must meet the
insured status requirements of these sectionsdber age 65, file an apgdition for DIB and/or SSI

for a period of disability, and be “disabled” desfined by the SSA. 42 U.S.C. 88 416(i), 423, 1382.



SSA'’s Five-Step Process for Determining Disability

Here, the Court will review the ALJ’'s apgd#ition of the five-step sequential evaluation
process used to determine whether an adult claiatisabled” under Titlél of the Social Security
Act, which is generally defined as the “inability engage in any subsit#al gainful activity by
reason of any medically determinable physical antadempairment which can be expected to result
in death or which has lasted or can be expettéast for a continuous period of not less than 12
months.” 42 U.S.C. § 423(d)(1)(A9ee also Bowen v. YucketB82 U.S. 137, 140 (1987).

Step One determines whether the claimantis presently engaged in substantial gainful activity.
If he is, disability benefits are denie®ee20 C.F.R. § 404.1520. Step Two is a determination of
whether the claimant has a medically severe impant or combination of impairments as governed
by 20 C.F.R. § 404.1520(c). If the claimant is uaabl show that his impairment(s) would have
more than a minimal effect on his ability to do lsagork activities, he is not eligible for disability
benefits. Id. Step Three determines whether the impairment is equivalent to one of a number of
listed impairments deemed to be so severe as to preclude substantial gainful empl&ge2nit.
C.F.R. 8404.1520(d). Ifthe impairment is not listedshm®t presumed to be conclusively disabled.
Step Four then requires the claimant to shat/lis impairment(s) and assessed residual functional
capacity (“RFC”) prevent him from performing wotkat he has performed in the past. If the
claimant is able to perform his previousrk, the claimant is not disabledSee20 C.F.R. §
404.1520(e), (). Finally, if the claimant establishpsima faciecase of disability based on the four
steps as discussed, the analysis proceedgpoFBte where the SSA Commissioner has the burden

to demonstrate that the claimant has the RRg@ttorm other work in the national economy in view



of his age, education, and work experien8ee20 C.F.R. § 404.1520(g).
Il. Standard of Review

This Court’s review is limited to whether the final decision is supported by substantial
evidence in the record as a whole and whether the correct legal standards were &gmied.
Williamson v. Barnhart350 F.3d 1097, 1098 (10th Cir. 20089g also White v. Barnha&87 F.3d
903, 905 (10th Cir. 2001). Thus, the function of the Court’s review is “to determine whether the
findings of fact . . . are based upon substantialence and inferences reasonably drawn therefrom.

If they are so supported, they are conclusigen the reviewing court and may not be disturbed.”
Trujillo v. Richardson429 F.2d 1149, 1150 (10th Cir. 197€g¢ also Bradley v. Califan673 F.2d
28, 31 (10th Cir. 1978).

“Substantial evidence is such relevant evideasis a reasonable mind might accept as adequate
to support a conclusion. . . . However, [a] demisis not based on substantial evidence if it is
overwhelmed by other evidence irtlecord or if there is a meseintilla of evidence supporting it.”
Hamlin v. Barnhart365 F.3d 1208, 1214 (10th Cir. 2004) (citations omitted). In addition, reversal
may be appropriate when the ALJ either applies an incorrect legal standard or fails to demonstrate
reliance on the correct legal standartik.(citing Winfrey v. Chater92 F.3d 1017, 1019 (10th Cir.
1996)). But, in all cases, the Court may not gl the evidence nor substitute its judgment for that
of the ALJ. Bowman v. Astryes11 F.3d 1270, 1272 (10th Cir. 2008) (citi6gsias v. Sec'y of
Health & Human Servs933 F.2d 799, 800 (10th Cir. 1991)).

ALJ’'s RULING

The ALJ ruled that Plaintiff had not engaged in substantial gainful activity since the onset



date of his disability, August 8, 2013 (Step One). YR Further, the ALJ determined that Plaintiff

had the following severe impairments: gout, osteoarthritis affecting the neck and knees, post left
finger fracture, and post left clavicular fracture (Step Twig.] [He found Plaintiff's hearing loss

was not a “severe” medically determinable impaint because it appeared this could be corrected
with the use of hearing aiddd]] Next, the ALJ found that the PHiff did not have an impairment

or combination of impairments that met or metlycaqualed a listed impairment deemed to be so
severe as to preclude substantial gainful employment (Step Three). [AR 27-28]

The ALJ then concluded that the Plaintiftithe RFC “to perform the full range of medium
work as defined in 20 CFR 404.1567(c).” [AR 28] considering the entire case record, the ALJ
found that the Plaintiff's “medically determinable impairments could reasonably be expected to cause
some of the alleged symptoms”; but Plaintiff' st ments concerning the intensity, persistence, and
limiting effects of these symptoms [were] rattirely credible.” [AR 29] The ALJ determined
Plaintiff's statements were not entirely crediblsed on the objective medical findings: the flares
of gout in Plaintiff’'s knees and wrist improvedtivmedication; the left finger fracture, clavicle
fracture, and partial tear in Plaintiff's leftedor cuff had not required surgery or ongoing, significant
medical treatment; the spinal degeneration aedasis had not required surgery or significant
medical treatment; in January 20P%aintiff had full strength in his left upper extremity and only a
temporary restriction in range of motionteaf January 2015, there was no further evidence of
medical treatment for any of Plaintiff's allegedalbling impairments; and, there is “no support for
any appreciable postural or manipulative limitations.” [AR 30]

The ALJ found that, consideringdrhtiff’'s RFC and the physical demands of the job, Plaintiff

10



was able to perform past relevant work as anmabale mechanic (Step Four). [AR 30] As aresult,
the ALJ concluded that Plaintiff was not disabldStep Four of the sequential process and,
therefore, was not under a disability as defined by the SSA. [AR 30-31]

Plaintiff sought review of the ALJ’s decision by the Appeals CowmcApril 11, 2016. [AR
17] On January 24, 2017, the Appeals Council natiR&aintiff that it had determined it had “no
reason” under the rules to review the decision tings, the ALJ’s decision “is the final decision of
the Commissioner of Social SecurityfAR 1-6] Plaintiff timely filed his Complaint in this matter
on March 21, 2017.

ISSUES ON APPEAL

On appeal, Plaintiff alleges the following errql) the ALJ failed to sufficiently develop the
record by not making reasonable inquiry to obkaiown evidence, despite the presence of counsel;
(2) the ALJ erred by failing to properly consid@aintiff’'s back pain and conduct a proper pain
analysis as part of the residual functioning capatgtgrmination; and (3) the ALJ erred by rejecting

the opinion of a treating physician and failing to properly weigh the physician optnions.

'For the purpose of judicial efficiency, the Court has combined Plaintiff's issues on
appeal. In his Opening Brief, Plaintiff peeged the following “assignments of error”:

a. The ALJ erred by not making reasonable inquiry to obtain known material
evidence prior to issuing his decision, despite the presence of counsel.

b. The ALJ failed to conduct a proper pain analysis.

c. The ALJ erred in failing to properly consider the Claimant’s nonexertional
impairments of back pain and the effects on his RFC.

d. The ALJ erred in failing to accord “controlling weight” to the opinion of the
treating physician.

e. The ALJ erred in rejecting the treating physician’s opinion without making
appropriate findings.

f. The ALJ failed to properly analyze whether the claimant’s financial status

11



ANALYSIS

The Court will address each of the Plaintiff's issues in turn.

Whether the ALJ Failed to Sufficiently Develop the Record

Plaintiff argues that the ALJ failed to make reasonable inquiry to acquire medical records
from the surgeon who performed Plaintiff's batkgery in 1995 and the RFC questionnaire, which
was never completed by one of Plaintiff's treating physicians.

“In a social security disability case, the aoh@nt bears the burden to prove her disability.”
Wall v. Astrue561 F.3d 1048, 1062 (10th Cir. 2009) (quotitigherty v. Astrue515 F.3d 1067,
1071 (10th Cir. 2007)). But because “administrathisability hearings are nonadversarial . . . the
ALJ has a duty to ensure that an adequate résdeeloped during the disability hearing consistent
with the issues raisedfd. at 1062-63. The ALJ’s “duty is one of inquiry, ensuring that the ALJ is
informed about facts relevant to his decision @adrls the claimant’s own version of those facts.”
Cowan v. Astrueb52 F.3d 1182, 1187 (10th Cir. 2008) (quotihenrie v. U.S. Dep’t of Health &
Human Servs13 F.3d 359, 360-61 (10th Cir. 1993)). “The standard for determining whether the ALJ
fully developed the record ‘is o reasonable good judgmentSegura v. Barnhaytt48 F. App’x
707, 710 (10th Cir. 2005) (quotirgawkins v. Chaterl13 F.3d 1162, 1168 (10th Cir. 1997)). If
there is sufficient information to make a disabiigtermination, the record is sufficiently developed.
Cowan 552 F.3d at 1187; 20 C.F.R. § 404.1520b.

If a party does not identify the specificiéence the ALJ should have developed, such

constituted a justifiable excuse for failing to obtain or follow treatment.
Opening Br. 6.

12



omission ends the party’s duty-to-develop argum8ae Watson v. Barnhalit94 F. App’x 526, 530
(10th Cir. 2006) (“Watson neither (1) suggests vwhabmitted treatment evidence might reveal; nor
(2) identifies anything in the record that would/eaeasonably notified the ALJ that such evidence
existed.”);Jaramillo v. Massanari2l F. App’x 792, 795 (10th Ci2001) (“She has not identified
medical providers from whom records weressmg nor did she ask assistance in obtaining any
records. On appeal, she has failed to identéetidence she claims the ALJ should have obtained.
The ALJ did not violate the duty to develop the record.”).

“Further, the ALJ’s duty pertains evertliie claimant is represented by couns&lall, 561
F.3d at 1063. But, “when the claimant is représety counsel at the administrative hearing, the
ALJ should ordinarily be entitled to rely on the ohaint’s counsel to structure and present claimant’s
case in away that the claimant’s claims are adequately expl&ed/i&n 552 F.3d at 1188 (internal
guotation marks and citation omitted). “[lIjn aunseled case, the ALJ may ordinarily require
counsel to identify the issue or issues requiring further developmieht.*Although the ALJ has
the duty to develop the record, such a duty doeperatit a claimant, through counsel, to rest on the
record . . . and later fault the ALJ for nmrforming a more exhaustive investigatiollaes v.
Astrue 522 F.3d 1093, 1097 (10th Cir. 2008).

Here, the Plaintiff contends the ALJ failedrtake reasonable efforts to acquire the RFC
guestionnaire from Dr. Jaramillo and the recafiBlaintiff’'s 1995 back surgery. Opening Br. 6.
The Court disagrees. When the ALJ asked Pféiswtiounsel at the administrative hearing whether
“all the written documents pertaining to Mr. Boydisability” had been provided, Plaintiff's counsel

replied in the affirmative. [AR 39] Further, Pl&ifis “counsel did not indica or suggest to the ALJ
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that any medical records were missing from thmiatstrative record, nor did counsel ask for the
ALJ’s assistance in obtaining any additional medical reco&seBranum v. Barnhart385 F.3d
1268, 1271 (10th Cir. 2004). This Court “will not ordithareverse or remand for failure to develop
the record when a claimant is represented by counsel who affirmatively submits to the ALJ that the
record is completeMaes 522 F.3d at 1097. “[W]here, as herdtimer counsel nor the claimant have
obtained . . . for themselves the records abouttwihiey now complain,” Plaintiff cannot expect the
ALJ “to act as the claimant’s advocatdd.

In addition, the Court is not persuaded tthet ALJ “breached any duty to recontact the
medical providers.SeeOpening Br. 6. The case Plaintiftes for his proposition requires the ALJ
to “recontact the claimant’s medical sourcesadditional information when the record evidence is
inadequate to determine whether the claimant is disabl\daes 522 F.3d at 1097. Unlike Maes
however, the ALJ did not base his determination “on this lack of evide®ee.idat 1098. And the
record is not devoid of evidence on these issues. In determining Plaintiff's residual functioning
capacity, the ALJ considered the consultative exation report of Dr. Mars, Plaintiff's treatments
records from December 2013 to January 2015, andtPigisubjective complaints. [AR 28-30] The
ALJ’s duty to develop the records‘one of inquiry and factual development. The claimant continues
to bear the ultimate burden of proving that [Jhe is disablgdénrie v. U.S. Dep’t of Health &
Human Servs13 F.3d 359, 361 (10th Cir. 1993).

The Court finds the ALJ had no duty to further develop the record in this case.
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Il. Whether the ALJ Failed to Conduct a Proper Pain Analysis and Consider Plaintiff's
Non-Exertional Impairments of Back Pain in Determining His RFC

Plaintiff argues the ALJ’'s RFC determination is unlawful because the ALJ did not perform
a proper pain analysis pursuantima v. Bowen834 F.2d 161 (10th Cir. 1987), and “arbitrarily
discredited” Plaintiff's testimony regardj his severe back pain. Opening Br. 8-10.

“[Ntis well settled that administrative agencies must give reasons for their decigRnge%
v. Bowen845 F.2d 242, 244 (10th Cir. 1988). “If a pamgucing impairment is demonstrated by
objective medical evidence, the decision maker mustletermine whether the impairment is one
that could reasonably be expected to produce the alleged disabling paing’834 F.2d at 163
(internal quotation marks omitted). Once objectivedical evidence shows that a claimant has an
impairment that can reasonably be expectgadaduce symptoms, the ALJ is required to consider
the claimant’s assertions of the sympt@nd decide whether to believe theFhompson v. Sullivan
987 F.2d 1482, 1489 (10th Cir. 1993). When determiningther the claimant’s assertions of the
symptoms is credible, the ALJ should consider factors such as:

levels of medication and their effectiveness, the extensiveness of the attempts

(medical or nonmedical) to obtain reliefetliequency of medical contacts, the nature

of daily activities, subjective measurescoédibility that are pculiarly within the

judgment of the ALJ, the motivation oha relationship between the claimant and

other witnesses, and the consistencgamnpatibility of nonmedical testimony with

objective medical evidence.
Kepler v. Chater68 F.3d 387, 391 (10th Cir. 1995).

“Credibility determinations are peculiarly the province of the finder of fact, and [the Tenth

Circuit] will not upset such determination when supported by substantial evidddcéifiternal

guotation marks omitted). But “findings as to dbélity should be closely and affirmatively linked
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to substantial evidence and not just a conclusion in the guise of findilthgihternal quotation
marks omitted). “An ALJ must do more than simgagite the general factors he considered without
referring to any specific evidenceSmith v. Colvin625 F. App’x 896, 900 (10th Cir. 2015) (quoting
Qualls v. Apfel206 F.3d 1368, 1372 (10th Cir. 2000)) (internal quotations and brackets omitted).
“Keplerdoes not, however, require a formalistic fadigsfactor recitation of the evidence. So long
as the ALJ sets forth the specific evidence fieg®n in evaluating the claimant’s credibility, the
dictates oKeplerare satisfied.”ld.

Plaintiff argues that the ALJ failed to complete all of the required “stepsliutteanalysis”
and improperly “discredited [Plaintiff's] testimony regarding the extent and severity of pain.”
Opening Br. 7-8. The record indicates, howevext, tthe ALJ properly applied the Tenth Circuit’s
standard in evaluating the Plaintiff's subjectivengdaints of pain. [AR8-30] The ALJ found the
Plaintiff's “medically determinable impairmentswd reasonably be expected to cause some of the
alleged symptoms”; thus, completing the first part olLineaanalysis. [AR 29]. After determining
a loose nexus existed between the Plaintiff's impairt and the alleged pain, the ALJ evaluated the
credibility of the Plaintiff's assertions of the symptoms: “the claimant’s statements concerning the
intensity, persistence, and limiting effects of thegmptoms are not entirely credible.” [AR 29]
Therefore, the Court finds that the ALJ’s deamsdemonstrates reliance on correct legal standards.

With respect to the Plaintiff’'s credibility determination, the ALJ noted Plaintiff's testimony
concerning his back surgery in the 1990s; his inability to lift more than ten pounds and stand for more
than ten minutes; his difficulty walking around the block and bending over to work on a car; and his

ability to cook, clean, mow the lawn, and shoseow. [AR 28-29] The ALJ found that the
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allegations set forth in Plaintiff's written statems and the brief Plaintiff's counsel submitted
“generally corroborates testimony received at theihgdr [AR 29] Further, the ALJ assessed the
available objective medical record, State agenwifigs, and consultative examination report of Dr.
Mars. [AR 29]
The ALJ’s determination that the PlaintifBsibjective complaints “are not fully persuasive
concerning the extent of his functional limitans” is supported by substantial evider®edAR 29-
30] TheALJ provided several reasons for his conclusion that Plaintiff’'s subjective pain testimony
was not entirely credible: Plaintiff reported th&t symptoms of gout responded well to medication
and significantly improved with medication; there weegeral gaps in Plaintiff's medical treatment;
in January 2015, Plaintiff had pain in his shoulderge of motion testing, “but full strength and no
indication for any ongoing or permanent work resbns”; and after January 2015, Plaintiff's
alleged disabling medical complaints had nguised surgery or ongoing medical treatment. [AR
29-30]The ALJ also considered that “[ijn October 2044 MRI of the claimant’s cervical spine was
conducted and showed degeneration and some stetidbies C5-6 and C6-7 levels”; but the ALJ
determined this condition “ha[d] not required surgery or significant medical treatment.” [AR 29]
Plaintiff argues that his lack of ongoing treatment “cannot be considered a good reason for
discrediting” his testimony because he submitéedrds to the Appealso@ncil following the ALJ’s
ruling that “show continuity of treatment.” Resp. Br. 4. But Plaintiff does not expressly challenge
the fact that the Appeals Council considered theserds and chose not to review the case. Further,

the Council did not find the records to be “new and material evidence” sufficient to provide the
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grounds for revievd. [AR 1, 6] And when the Appealso@ncil accepts and considers new, material
evidence, it need not discuss the reasons whgMidence failed to provide a basis for changing the
ALJ’s decision.Hackett v. Barnhart395 F.3d 1168, 1172—73 (10th Cir. 2005).

Plaintiff's additional claims that the ALJred in failing “to pose relevant hypotheticals to
the VE” and to consider whether Plaintiff's “fingial status constituted jastifiable excuse for
failing to obtain or follow treatment” are threadéallegations devoid of any legal authorgeP!.

Br. 4-5. As a result, Plaintiff's argument with respect to these issues is withouSeeZihambers
v. Barnhart 389 F.3d 1139, 1142 (10thCir. 2004) (“The scopewfreview . . . is limited to the
issues the [plaintiff] . . . adequately presents on appeal.”) (internal quotation marks omitted).

Plaintiff also asserts his “subjective testimony should be given more weight because he
performed his job for the last 15 years and only logcause of back pain.” Opening Br. 10. Work
history is a relevant factor thd_J should consider in evaluatirtige Plaintiff's alleged symptoms.
See20 C.F.R. § 404.1529(c)(3). The Tenth Circuit “does not, however, require a formalistic
factor-by-factor recitation othe evidence” when the ALJ is téemining the credibility of the
Plaintiff's assertions SeeSmith v. Colvin625 F. App’x 896, 900 (10th Cir. 2015) (quoti@galls
v. Apfe] 206 F.3d 1368, 1372 (10th Cir. 2000)). BecauseAlhl set forth the specific substantial
evidence he relied on in evaluating the credibilityPtintiff's asserted symptoms, this Court will

not upset the ALJ’s determination.

’Cf. O'Dell v. Shalala44 F.3d 855, 859 (10th Cir. 1994) (reasoning that “because the
Secretary’s decision does not become final until after the Appeals Council denies review or
issues its own findings, her ‘final decision’ necessarily includes the Appeals Council’s
conclusion that the ALJ’s findings remained correct despite the new evidence.”).
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Thus, the Court finds the ALJ did not fail to conduct a proper pain analysis and the ALJ’s
credibility determination is supported by substantial evidence.

lll.  Whether the ALJ Erred in Rejecting a T reating Physician’s Opinion and Failing to
Properly Weigh the Medical Opinions

Plaintiff argues that the ALJ failed to propecbnsider the opinions of examining physician,

Dr. Mars, the consulting physician, Dr. Terry, ansl‘tiieating physician.” The Court finds that the
decision must be remanded for the ALJ’s failure to apply the proper legal standards in analyzing the
evidence.

According to the “treating physician ruletie Commissioner will generally “give more
weight to medical opinions from treating soes than those from non-treating sourceéshgley v.
Barnhart 373 F.3d 1116, 1119 (10th Cir. 20048e als®0 C.F.R. § 404.1527(c)(2). In fact, “[a]
treating physician’s opinion must g&ren substantial weight unless good cause is shown to disregard
it.” Goatcher v. U.S. Dep'’t of Health & Human Ser&2 F.3d 288, 289-90 (10th Cir. 1995). A
treating physician’s opinion is accorded this weight because of the unique perspective the doctor has
to medical evidence that cannot be obtained faorabjective medical finding alone or from reports
of individual examinationsSee Robinson v. BarnhaB66 F.3d 1078, 1084 (10th Cir. 2004).

When assessing how much weight to giveeating source opinion, the ALJ must complete
a two-step inquiry, each step of which is analytically distikdtauser v. Astrug638 F.3d 1324,

1330 (10th Cir. 2011). Th&LJ must first determine whether the opinion is conclusive — that is,
whether it is to be accorded “controlling weight” on the matter to which it relatéskins v.

Barnhart 350 F.3d 1297, 1300 (10th Cir. 20083cord Krauser638 F.3d at 1330. If the opinion
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is not supported by medically acceptable evidence, then the inquiry at this stage is complete.
Watkins 350 F.3d at 1300. However, if the ALJ “fintfgt the opinion is well-supported, he must
then confirm that the opinion is consistent with other substantial evidence in the relcord riot,

the opinion is not entitled to controlling weighd. In contrast, if the ndical opinion of a treating
physician is well supported by medically acceptableensé and is not inconsistent with the other
substantial evidence in the record Adrd must give it controlling weightSedlak v. ColvipNo. 11-
cv-01247-PAB, 2014 WL 717914, at*10 (D. Cdkeb. 24, 2014) (citing 20 C.F.R. § 416.927(c)(2)).

If the opinion of a treating physician does notitremtrolling weight or if there is no opinion
by a treating physician, the ALJ must move to step two and consider the following factors in
determining how to evaluate other medical opiniariBe record: length of the treating relationship,
frequency of examination, nature and extent of the treating relationship, evidentiary support,
consistency with the record, medical spezation, and other relevant consideratiolas. “An ALJ
may dismiss or discount an opinisom a medical source only if hitecision to do so is ‘based on
an evaluation of all of the famts set out in the cited regulatis’ and if he provides ‘specific,
legitimate reasons’ for [the] rejectionld. (quotingChapov. Astrue 682 F.3d 1285, 1291 (10th Cir.
2012)).

First, the Court agrees with Defendant ttted ALJ did not reject a treating physician’s
opinion. Plaintiff asserts in his “assignments obg that the “ALJ erred to accord ‘controlling
weight’ to the opinion of the treating physiciaaid “erred in rejecting the treating physician’s
opinion without making appropriate findings.” OpegiBr. 5. A fundamental flaw in Plaintiff's

argument is that he fails to identify a treats@urce opinion in the reod which would deserve
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controlling or substantial weight, that the ALJ rejected.

Plaintiff's only reference to a treating sourceropn in the record is when he presented to
P.A. Manto on August 12, 2014. Reply 3. At this vBIgintiff reported to P.A. Manto that he had
“some lower back and mid back pain for the gastonths” [AR 270] Based on an MRI showing
degenerative disc disease and Plaintiff's repotbaafk pain, P.A. Manto referred Plaintiff to an
orthopedist. [AR 270] P.A. Manto, however, did notagihat Plaintiff's spial degeneration, or any
of his alleged disabling medical complaints, limited his physical functiortdigAnderson v.
Barnhart 312 F. Supp. 2d 1187, 1194 (E.D. Mo. 2004) (a treating physician’s opinion that the
“plaintiff would probably have intermittent and recent symptoms and direct[ion] that plaintiff
could be up as tolerated” constituted a “medagahion” to which the ALJ was required to assign
weight);Boland v. AstrugNo. 2011 WL 5507377, at*12 (N.D. INov. 10, 2011) (the ALJ’s failure
to address physician’s opinion tleddimant “could work and perform activity as tolerated” required
remand). Further, Plaintiff himself recognizestthotwithstanding the medical opinions of Dr. Mars
and Dr. Terry, “there [are] no othieeating source opinions as to {Réaintiff's] lifting restrictions.”
Reply 2. Thus, the Court finds the ALHdiot reject a treating physician’s opinion.

Second, the Court agrees with Plaintiff tthe ALJ erred in discounting Dr. Mars’ opinion
regarding Plaintiff's lifting restrictions, without alsstantial basis. Plaintiff argues that the ALJ erred
in giving more weight to the state agency physieido never examined treated him than the ALJ
gave to the presumptively stronger opinion froméixamining physician. In other words, Plaintiff
contends that the ALJ did not have valid reasondiszounting the opinion of Dr. Mars that Plaintiff

could lift only forty pounds occasionally and thiggunds frequently, and for enhancing the weight
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of the opinion of the reviewing physician, Dr. Tyerthat Plaintiff couldift fifty pounds occasionally
and twenty-five pounds frequently. Dr. Terry’smipn supports the ALJ’sriding that Plaintiff can
perform the full range of “medium” workwhile Dr. Mars’ opinion does not.

Defendant counters that the “ALJ grave greeaight to these opinions, but explained why he
was not adopting any of their postural, manipulgtor environmental limitations and was instead
finding that Plaintiff could perform the full range of medium work.” Resp. 15. Defendant asserts that,
in doing so, the ALJ relied on the same evidence he used in determining Plaintiff's subjective
complaints did not support additional functioning limitations. Resp. 16.

“An ALJ must evaluate every medical opinimrthe record, although the weight given each
opinion will vary according to the relationshiptiween the disability claimant and the medical
professional.Hamlin, 365 F.3d at 1215 (citing 20 C.F.R. 8 401.18)/(The applicable regulations
governing the SSA’s consideration of medical opinions distinguish among “treating” physicians,
“examining” physicians, and “nonexamining” (or “consulting”) physiciarSee20 C.F.R. §
416.927(c). “The opinion of an examining physiciagaserally entitled to less weight than that of
a treating physician, and the opiniohan agency physician who has never seen the claimant is
entitled to the least weight of allRobinson366 F.3d at 1084.

The ALJ must “give consideration to all thedlieal opinions in the record” and “discuss the
weight he assigns to themMays v. Colvin739 F.3d 569, 578 (10th Cir. 2014) (internal quotation

marks omitted). And the ALJ must give “good r@as’ for the weight he ultimately assigns each

3 “Medium work involves lifting no more than 50 pounds at a time with frequent lifting
or carrying of objects weighing up to 25 pounds. If someone can medium work, we determine
that he or she can also do sedentary and light work.” 20 C.F.R.8 404.1567(c).
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medical opinion. Watkins 350 F.3d at 1301. The ALJ’s decision must be sufficiently specific to
make clear to any subsequent reviewer th@ktagiven to the medicalpinion, and the reason for
that weight. See Oldham v. Astrub09 F.3d 1254, 1258 (10th Cir. 200 Bven though an ALJ is
not required to discuss every piece of evidence, dtrbe clear that the ALconsidered all of the
evidence Clifton v. Chatey79 F.3d 1007, 1009-10 (10th Cir. 1996)]rf[addition to discussing the
evidence supporting his decision, the ALJ also rdisstuss the uncontroverted evidence he chooses
not to rely upon, as well as significantly probative evidence he rejelctsdt 1010. Further, an
express analysis of a medical opinion the ALJ satie is necessary to avoid prejudice where there
is “inconsistency between the opinion and the Ala¥sessment of residual functional capachgé
Mays 739 F.3d at 578-79.

Here, the ALJ accorded “great weight” to. dfars’ opinion; however, the Court finds that
the ALJ impliedly discounted Dr. Mars’ fingg that Plaintiff could lift only forty pounds
occasionally and thirty pounds frequently withexplaining his basis for doing so. Regarding the
medical opinion of Dr. Mars, the ALJ concluded:

As indicated, a consultative/physical exmaination was conducted in July 2014, and

the findings and opinion of this exmain@sisentially supports a capacity for medium

level work (Exhibit 5). The restrictions\gin were based on the claimant’s history of

out and arthritis, with some mild degeatton observed on x-rays of the claimant’s

knees at the time. Though the undersignéashewledges that the claimant has since

suffered injuries to his left upper extremity, disucssed above these injuries have not

required significant medical treatment andeed the claimant has not received any
treatment for these compliants since Jan@@db, about five months after his injury.

Though his upper extremity impairments are considered severe, they are not found to

cause any greater restrictions on liftingarrying than found in this decision. There

is also no support for any appreciable postural or manipulative limitations.

[AR 30] The ALJ explaas why Plaintiff’'s upper extremity injuries are not grounds for finding
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greater restrictions on lifting or carrying thauhd in the medical opinion. [AR 30] But the ALJ fails
to address Dr. Mars’ determination that Plaintifgeoarthritis restricted his lifting ability to forty
pounds occasionally and thirty pounds frequentlyich conflicts with the ALJ’s conclusion that
Plaintiff has the RFC to perform the full rangenoédiumwork. [AR 30, 266]

Because there is “inconsistency between theiopiand the ALJ’s assessment of the [RFC],”
the ALJ must explain his reastor discounting Dr. Mars’ opinionSeeMays 739 F.3d at 578—79.
Although the ALJ is entitled to resolve evidentiary confliéiénan v. Colvin813 F.3d 1326, 1333
(10th Cir. 2016), without more from the ALJ, it is unclear that he considered all the eviSence.
Clifton, 79 F.3d at 1009-10. As vaguely stated, thel’Alopinion appears to be an improper
substitution of the ALJ’s judgment for that of Dr. Ma&ee Winfrey v. Chate®2 F.3d 1017, 1022
(10th Cir. 1996). Therefore, the Court finds thatAhJ erred in failing to address the inconsistency
between Dr. Mars’s opinion and his RFC determination.

CONCLUSION

In sum, the Court concludes that, while theJAdid not (1) fail to develop the record, (2)
make improper credibility determinations, or (3) reject a treating physician opinion, he failed to
address the inconsistency between Dr. Mars’ opiand his RFC determiti@n and did not provide
a basis for discounting Dr. Mars’ opinion concernifigintiff's lifting restrictions. Therefore, the
decision of the ALJ that Plaintiff Mark Lester Boyd was not disabled since August 8, 2013 is
REVERSED AND REMANDED to the Commissioner farther consideration in accordance with

this order.
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Dated at Denver, Colorado this 30th day of October, 2017.

BY THE COURT:
ikt wﬁ

Michael E. Hegarty
United States Magistrate Judge
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