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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 17-cv-00742-NYW
DAVID LOFLEY,
Plaintiff,
V.
NANCY A. BERRYHILL, Acting Commissioner of Social Security,

Defendant.

MEMORANDUM OPINION AND ORDER

Magistrate Judge Nina Y. Wang

This action comes before the court pursuantitles Il and XVI of the Social Security
Act (“Act”), 42 U.S.C. 88 401-33 and 1381-83(or review of the Acting Commissioner of
Social Security’s final decish denying Plaintiff David Lofley’sapplication for Disability
Insurance Benefits (“DIB”) and Supplemental Setguncome (“SSI”). Pursuant to the Order of
Reference dated August 21, 2017 [#14], this civilomcwas referred téhe Magistrate Judge
“for all purposes” pursuant to 28 U.S.C. § 636¢nd D.C.COLO.LCivR 72.2(e). The court has
carefully considered the Compia filed March 24, 2017 [#1], Plaiiff's Opening Brief, filed
June 27, 2017 [#12], Defendant’s Response Biilef] July 20, 2017 [#18], the entire case file,
the administrative record, and applicable ciase. For the following reasons, | respectfully

AFFIRM IN PART and REVERSE AND REMANDN PART the Commissioner’s decision.
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PROCEDURAL HISTORY

Plaintiff David Lofley (“Plantiff” or “Mr. Lofley”) protectively filed applications for
DIB and SSI on October 8, 2015ee[#9-6 at 250-258}. Plaintiff allegeshe became disabled
on April 16, 2011, at the age of 47, due to complices stemming from a heart attack, neck and
shoulder injuries, and memory losSee[#9-6 at 250, 256]. His claimsere initially denied on
December 19, 2012, and upon reconsideration ontM&ar2013. Plaintiff filed a written request
for a hearing on March 25, 2013. [#9-4 at 119, 126,.1@5]ginally, Mr. Ldley appeared for a
hearing on September 15, 2014 that was postponed based on Plaintiff's request. [#9-2 at 41].
Plaintiff and a non-attorney representative, William Myerholtz, appeared for a hearing before
Administrative Law Judge Carl C. Mc@&a (“ALJ”) on November 12, 2014, and for a
supplemental hearing on August 12, 2015. [#9-2 at 31, 43].

Mr. Lofley has a high school education and completed four years of plumbing school.
[#9-2 at 46]. During the November hearing, Pl#fintestified that he is married but has been
separated from his wife for over twelve yearsl.][ He was living with his in-laws at the time of
the hearing. 1fl.] He has worked as a plumber and phemsupervisor, a pipe fitter, a cook, a
dining room attendant, a manager in fa®tvice, and a construction workerld.[at 54-55].
Plaintiff testified that he lastorked in June of 2011, which is e he suffered a heart attack.
[Id. at 46]. Since the heart attack, he is easily taed cannot walk as far as before the attack,
he suffers pain in his neck and shoulders] ae began having seizures, potentially from a

compressed nerve, which was resolved wherhad a disc in kineck replaced. Id. at 47].

! The court uses this designation to referthe Electronic Court Filing system (“ECF”)
document number attached to the Admnaiste Record and the page number of the
Administrative Record as it wafiled by the Parties. Plaifits citations and Defendant’s
citations similarly refer to the page numbertioé Administrative Record, or, where applicable,
the page number of a briekee, e.g[#12 at 2; #13 at 1].
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When asked what activities exacerbate his pain, Plaintiff identified “[w]eed eating, cutting the
grass, picking up too much weight at one timé.achaotic situations.”He testified that the
duration of his pain correlates tasHevel of stress, andahif he is “really stressed out [the pain]
lasts as long as the stress lastdd.] [ He also testified that hean stand for approximately four
hours if moving around and can stand in one place for approximately one hour. He can sit for
approximately five hours before he feels “antsy” and wants to move arohat 48]. Plaintiff
testified that he can lift appximately twenty-five pounds, and learries his bay grandniece,
whom he helps babysit. However, he testified ttets unable to lift weight over his head and
he has difficulty holding onto objectsld]] His balance improved following the neck surgery,
but he testified that he contiru exhibit mild symptoms such as tremors in his hands| In
response to questioning by Mr. kEhWholtz, Plaintiff testified tht he could grate and chop
vegetables for approximately one hour befbre arms would grow t&d and ache; and he
testified that his knee wouklllso ache from standingld[ at 53]. Plaintiff is right-handed.

Mr. Lofley additionally suffers from certain mental health issues. He testified that he
gets along okay with other people, but he “getfsthe point where Iefel like | need to go
because somebody is watching me or they’re outttonge’ [#9-2 at 49]. When asked if he has
friends, Plaintiff testified, “[n]oteally,” and that he prefers nti “go out too much in public.”
[Id.] Plaintiff also testified that he has difficulopmpleting tasks due tack of focus, though he
helps with certain household chores sucltlaaning dishes, sweeping, and vacuumirig. dt
50]. In response to questioning by Mr. MyerholtziRtff testified that of his health concerns,
his ability to work is most impeded by his menti@alth issues, and he referenced specifically

feelings of paranoia andiditory hallucinations. Ifl. at 50-51].



Steven Simon testified as a vocationgpert (“VE”). The ALJ queried him whether
work exists for a person of Plaintiff's age witie same educational gamvork history, who is
limited as follows: lift and/or carry twenty poundscasionally and ten pounds frequently; stand
and/or walk for four hours iran eight hour day; sit for founours in an eight hour day;
occasionally push and pull with his upper extremitregjuires an alternating sit, stand option
every two hours; occasionally climb ramps and stairs; avoid climbing ladders and scaffolds;
frequently balance, stoop, kneel, and crouagtasionally crawl and reach waist to chest with
both arms; avoid reaching above shoulder levéh Wwoth arms; frequently handle and finger
with the right hand and constantly handle antyér with the left hand, and constantly feel;
tolerate occasional exposure to extreme cold leat, occasional exposure to wetness and/or
humidity, occasional exposure to vibration, amctasional exposure to pulmonary irritants;
frequently work around moving echanical parts; avoid workirgt high and exposed sites; can
perform simple, routine, and repetitive tasks and can understand, remember, and carry out simple
instructions; able to adapt to infrequent changebe work setting; andan frequently interact
with the public but only occasionally interact wihpervisors and coworkers. [#9-2 at 55-56].

Mr. Simon testified that such a person could genf none of Plaintiff'sprevious jobs nor any
other job in the national economyld [at 56-57].

The ALJ thereafter spoke with Mr. Lofl&t a supplemental hearing held on August 12,
2015. Plaintiff introduced no new evidence, but testified that he had been involved in a car
accident following the November 2014 hearing and had reinjured his neck. [#9-2 at 33-34]. He
testified that his mental healissues remained the same. The ALJ then posed questions to
Nicholas Ferdanza, who testified as the VE.. Merdanza identified onlgook and pipe fitter as

work Plaintiff had performed irthe previous fifteen years. Id[] The ALJ then posed a



hypothetical to Mr. Ferdanza that removed sevefdhe physical restrions identified in the
first hypothetical, and asked if work exists far person of Plaintiff's age with the same
educational and work history, who is limitexk follows: lift and/or carry twenty pounds
occasionally and ten pounds frequently; stand and/or walk for four hours in an eight hour day; sit
for four hours in an eight hour dagrequently push and pull with his upper extremitfes,
occasionallyreach above shoulder ldweith both arms, andonstantlyreach waist to chest with
both armsgonstantlyhandle, finger, and feel with both hantisguentlyclimb ramps and stairs;
avoid climbing ladders and scaffolds; freqtle balance, stoogkneel, and crouch arfdequently
crawl; tolerate exposure to teeme cold, and tolerate ocoaisal exposure to extreme heat,
wetness and/or humidity, vibrati, and pulmonary irritantg;onstantlywork around moving
mechanical parts; avoid working at high ang@sed sites; can perform simple, routine, and
repetitive tasks and can understand, remember, andatgrsimple instructins; able to adapt to
infrequent changes in the work setting; and G&guently interact with the public but only
occasionally interact with supervisors and coworkeld. gt 35-36]. The VHestified that such
person could not work as a cook or pipe fittemf could work as an electronics worker, for
which there are 50,000 jobsthe national economy, in small productseambly, for which there
are 100,000 jobs in the national eooty, and ticket taker, for whicthere are 45,000 jobs in the
national economy.

The ALJ denied Mr. Lofley’s applicatidn a written decision issued November 6, 2015,
concluding that he was not disabtll [#9-2 at 10-22]. Plaifitirequested review of the ALJ’s
decision, which the Appeals Council denied onuday 26, 2017. [#9-2 at 1]. The decision of

the ALJ then became the final decision of the Commissioner. 20 C.F.R. § 404i®ikbn v.

% The use of italics denotes a chaimgémitation from the first hypothetical.
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Sullivan 992 F.2d 1118, 1119 (10th Cir. 1993) (citation omitted). Plaintiff filed this action on
March 24, 2017. The court has jurisdiction to review the final decision of the Commissioner. 42
U.S.C. § 405(9).
STANDARD OF REVIEW

In reviewing the Commissioner’s final @sion, the court is limited to determining
whether the decision adheres dpplicable legal standards and is supportedsblgstantial
evidence in the record as a whoRerna v. Chaterl101 F.3d 631, 632 (10th Cir. 1996) (citation
omitted); Pisciotta v. Astrug500 F.3d 1074, 1075 (10th Cir. 2007)he court may not reverse
an ALJ simply because he may have reachedfereint result based on the record; the question
instead is whether there is substantial evidence showing that the ALJ was justified in his
decision. See Ellison v. Sullivar929 F.2d 534, 536 (10th Cir. 1990)Substantial evidence is
more than a mere scintilla and is such reh¢v@idence as a reasonable mind might accept as
adequate to support a conclusioflaherty v. Astrug515 F.3d 1067, 1070 (10th Cir. 2007)
(internal citation omitted). Moreover, the courtdynneither reweigh the evidence nor substitute
[its] judgment for that of the agencyWhite v. Massanar271 F.3d 1256, 1260 (10th Cir. 2001),
as amended on denial of rel(gpril 5, 2002). See alsd_ax v. Astrue 489 F.3d 1080, 1084
(10th Cir. 2007) (“The possibility of drawing two inconsistent conclusions from the evidence
does not prevent an administrative agendynslings from being supported by substantial
evidence.”) (internal quotation marks and tiita omitted). However, “[e]vidence is not
substantial if it is overwhelmealy other evidence in the record or constitutes mere conclusion.”
Musgrave v. Sullivan966 F.2d 1371, 1374 (10th Cir. 1992) (internal citation omitted). The
court will not “reweigh the evidence or rettlye case,” but must “meticulously examine the

record as a whole, including anything that mawgercut or detract from the ALJ’s findings in



order to determine if the substantiality test has been nidaherty, 515 F.3d at 1070 (internal
citation omitted). Nevertheless, “if the ALJ failed to apply the correct legal test, there is a
ground for reversal apart from akaof substantial evidence.Thompson v. Sullivar®87 F.2d
1482, 1487 (10th Cir. 1993) (internal citation omitted).
ANALYSIS

The ALJ’s Decision

Mr. Lofley seeks both SSI arldIiB benefits. An individuals eligible for SSI benefits
under the Act if he is financiallgligible, files an application for SSI, and is disabled as defined
in the Act. 42 U.S.C. § 1382. An individualdstermined to be underdssability only if his
“physical or mental impairment or impairments afesuch severity that his not only unable to
do his previous work but cannot, considering his, aglucation, and work experience, engage in
any other kind of substantial gainful work whiexists in the natioh&conomy....” 42 U.S.C. §
1382c(a)(1)(3)(B). The Supplemeh&ecurity Income Program, established by Title XVI of the
Social Security Act, 86 Statl465, as amended, 42 U.S.C. § 131seq, provides for the
payment of disability benefits bad solely on an individual’s irgint status anis therefore a
need-based program available to claimantslependent of their prior social security
contributions. See Bowen v. City of New Yodk6 U.S. 467, 470, 106 S.Ct. 2022, 90 L.Ed.2d
462 (1986). By contrast, the Soc&curity Disability Insurace Program established by Title
of the Social Security Act, 49 Stat. 622, as amended, 42 U.S.C. &t 4@, provides for the
payment of disability benefitsnly to those who have previously contributed to the program and
who suffer from a mentair physical disability.See Bower476 U.S. at 470. An individual is
eligible for DIB benefits under th&ct if he is insured, has not atiad retirement age, has filed

an application for DIB, and is under a disabilty defined in the Act42 U.S.C. § 423(a)(1).



Additionally, the claimant mugtrove he was disabled prior his date last insuredFlaherty,
515 F.3d at 1069. To receive eitlsat of benefits, the disabling impairment must last, or be
expected to last, for at ldasvelve consecutive monthSee Barnhart v. Waltorb35 U.S. 212,
214-15 (2002).

The Commissioner has develope five-step evaluen process for determining whether
a claimant is disabled under thet. 20 C.F.R. § 404.1520(a)(4)(v)See also Williams v.
Bowen 844 F.2d 748, 750-52 (10th Cir. 1988) (desngbthe five steps in detail). “If a
determination can be made at any of the stepsatclaimant is or is not disabled, evaluation
under a subsequent step not necessary.Williams 844 F.2dat 750. Step one determines
whether the claimant is engaged substantial gainful activity; if so, disability benefits are
denied. Id. Step two considers “whether the claimdmas a medically severe impairment or
combination of impairments,” as governiegl the Secretary’s severity regulationisl.; see also
20 C.F.R. 88 404.1520(e), 416.909. If the claimanheble to show that his impairments would
have more than a minimal effect on his abilitydtm basic work activitiede is not eligible for
disability benefits. If, however, the claimapresents medical evidence and makesdie
minimis showing of medical severity, the dsioin maker proceeds to step thrawilliams 844
F.2d at 750. Step three “determsnghether the impairment is egalent to one of a number of
listed impairments that the Secretary acknowledgee so severe as to preclude substantial
gainful activity,” pursuant to 20 €.R. 88 404.1520(d), 416.920(a)(4)(iiild. At step four of
the evaluation process, the Almust determine a claimantResidual Functional Capacity
(“RFC”), which defines what the claimant ills‘functionally capableof doing on a regular and
continuing basis, despite his impairments: the claimant’s maximum sustained work capability.”

Williams, 844 F.2d at 751. The ALJ compares the RF@éoclaimant’s past relevant work to



determine whether the claimant can resume such wgek. Barnes v. ColviiNo. 14-1341, 2015
WL 3775669, at *2 (10th Cir. June 18, 201Biternal quotation marks omitted) (citiMginfrey
v. Chater 92 F.3d 1017, 1023 (10th Cir. 1996) (noting tiinet step-four angsis includes three
phases: (1) “evaluat[ing] a claimant’s physiGid mental [RFC]"; (2) “determin[ing] the
physical and mental demands oé ttlaimant’s past relevant wdrkand (3) assessing “whether
the claimant has the ability to meet the joimdeads found in phase tvadespite the [RFC] found
in phase one.”)). “The claimatiears the burden of proof througtep four of the analysis.”
Neilson v. Sullivan992 F.2d 1118, 1120 (10th Cir. 1993).

At step five, the burden shifts to the Comssmoner to show that a claimant can perform
work that exists in the natioheaconomy, taking into account theaichant's RFC, age, education,
and work experiencelNeilson 992 F.2d at 1120.

... A claimant’'s RFC to do work is whtltte claimant is still functionally capable

of doing on a regular and continuing si|m despite his impairments: the
claimant’'s maximum sustained wor&apability. The decision maker first
determines the type of work, based on ptglsexertion (stregth) requirements,
that the claimant has the RFC to perfodm.this context, work existing in the
economy is classified as sedentaryhtjgmedium, heavy, and very heavy. To
determine the claimant's “RFC cgtwy,” the decision maker assesses a
claimant’s physical abilities and, consenthg takes into acmunt the claimant’s
exertional limitations (i.e., limitations in meeting the strength requirements of
work). . . .

If a conclusion of “not disabled” selts, this means that a significant
number of jobs exist in the nationatonomy for which the claimant is still
exertionally capable of performing. However,. [tlhe decision maker must then
consider all relevant facts to determimdaether claimant’s work capability is
further diminished in terms of jolz®ntraindicated by nonexertional limitations.

Nonexertional limitations may include or stem from sensory impairments;
epilepsy; mental impairments, such as ithability tounderstand, to carry out and
remember instructions, and to respogbrapriately in a work setting; postural
and manipulative disabilitiespsychiatric disorders; chronic alcoholism; drug
dependence; dizziss; and pain....



Williams, 844 F.2d at 751-52. The Commissioner may rely upon the testimony of a vocational
expert to satisfy his burden step five, so long as the questiposed to the vocational expert
accurately portrays Plaintiff's limitations as supported by the rec8ek Qualls v. ApfeR06
F.3d 1368, 1373 (10th Cir. 200Q);imiar v. Sullivan 966 F.2d 1326, 1329 (10th Cir. 1992).

The ALJ first determined that Mr. Lofleywas insured for disality through December
31, 2016. Next, following the five-step evaluatiologess, the ALJ concluded that Mr. Lofley:
(1) had not engaged in substahgainful activity sirtce the alleged onsettdaof April 16, 2011;
(2) had severe impairments of hypertension, coroadeyy disease, arthradg degenerative disc
disease, bipolar disorder not otherwise spedijfischizoaffective disorder, and generalized
anxiety disorder; and (3) did not have an imp&nt or combination of impairments that meets
or medically equals the severity of one of tis¢ed impairments in Title 20, Chapter lll, Part
404, Subpart P, Appendix 1 (20 C.F.R. 88 404.1520(d), 404.1525, 404.1526, 416.925, 416.926).
At step four, the ALJ found tha®laintiff had residual funatnal capacity to perform light,
unskilled work, limited as follows: lift and/ararry twenty pounds occasionally and ten pounds
frequently; stand and/or walk for four hours ineight-hour day; sit for four hours in an eight-
hour day; frequently push and pull with his uppgtremities, occasionally reach above shoulder
level with both arms, and constantly reach w#ischest with both arms; constantly handle,
finger, and feel with both hands; frequentlynb ramps and stairs; avoid climbing ladders and
scaffolds; frequently balance, stoop, kneel, chpiand crawl; can tolet@ exposure to extreme
cold, and tolerate occasionalpgsure to extreme heat, wetness and/or humidity, vibration, and
pulmonary irritants; constantly work around mayimechanical parts; axd working at high and
exposed sites; can perform simple, routine, and repetitive tasks and can understand, remember,

and carry out simple instructioreyle to adapt to infrequent aiges in the work setting; and can
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frequently interact with the public but only occasionally interact with supervisors and coworkers.
[#9-2 at 15].

Mr. Lofley asserts three arguments in obgat to the ALJ’'s decision. First, Plaintiff
contends that the RFC as formulated by the &hds not account for all die limitations noted
by the consultative examining psychologist, FAdderts, Ph.D., despite the ALJ’'s decision to
attribute great weight to DrAlberts’s opinion. 8cond, Plaintiff argueshe ALJ erred in
concluding that he can constignhandle and finger with both hds. Finally, Plaintiff asserts
that the ALJ improperly assessed his credipiliégarding pain. [#12 at 1-2]. Defendant
responds that substantial evidence supportdAthkes findings, and that “[b]Jecause the ALJ’s
decision is based on a reasomalmterpretation of the evidee, the Court should affirm
regardless of whether Plaintiff can identify a different reasonable interpretation of the evidence.”
[#13 at 5-6].

Il. ALJ’s Findings at Step Four

A. ALJ’s Treatment of Dr. Alberts’s Opinion

Mr. Lofley argues that th&LJ improperly failed to include in the RFC Dr. Alberts’s
findings that he has moderate limitations in ctetipg simple tasks and “marked limitations in
adjusting to usual workitsations or changes in a routine watting.” [#12 at 22]. Defendant
contends that Plaintiff “does nptovide a meaningful explanatidor how Dr. Alberts’s opinion
and the RFC finding are incontasat.” [#13 at 6-7].

Dr. Alberts conducted a cantative psychological evaltian of Plaintiff on August 27,
2014. See[#9-10 at 531-538]. Dr. Alberts assessedimiff as mildly impaired regarding
attention and concentration, moderately restricted “in uretetsig, remembering, carrying out

or making judgment on simple work-related rastions,” and markedly restricted “in
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understanding, remembering and carrying out coxplerk-related instructions. [#9-2 at 19];
see[#9-10 at 531-538]. Dr. Alberts also opineattiPlaintiff would haveonly mild difficulty
interacting with the public, but oderate difficulty interacting appropriately with supervisors and
coworkers, and marked difficulty respondi appropriately tavork changes. Ifl.] The ALJ
gave Dr. Alberts’s opinions great weight, notiitigey are consistent ith the medical evidence
of record, the claimant’'s daily activities, canthe RFC stated here! [#9-2 at 20].

Plaintiff argues first thathe RFC does not address Drbaits’s finding that he has a
moderate limitation in hisbility to carry out simie instructions. [#12 a23]. He states that,
according to Dr. Alberts’s report, “a ‘moderatenitation means that the individual has more
than a slight limitation in caying out that taskalthough they are stilable to ‘function
satisfactorily.” [d. (quoting #9-10 at 535)]. Plaintiff camds that, pursuant to this definition,
a finding of “moderate” limitation ircarrying out simple instruaths means that his “symptoms
would sometimes interfere with his ability torgaout such instructions, even though he can
generally understand them,” and that “Dr. Alberts’s findingtcadicts that Lo#ly can carry out
simple instructions on a consistentsizathroughout an eight-hour workday.”Id]. The
Commissioner argues that the ALJ included additibimatations within his query to the VE at
the hearing, and therefore, he “reasonably accounted for any further limitations suggested by Dr.
Alberts’s opinion.” [#13 at 7].

The RFC states that Plaintiff can urmstand, remember, and carry out simple
instructions. [#9-2 at 15]. In the body of thection discussing the RFC, the ALJ reflects that
“[iln his medial source statemenDr. Alberts] assessed the claimant would have moderate
restriction in understanding, remembering, dagyout or making judgment on simple work-

related instructions.” [#9-2 at 20]. While tA&J’s remarks are not nesgarily in tension with
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the RFC, the RFC does not adequately reflemv the ALJ took Dr. Alberts’s “moderate”
restriction into consideration.As mentioned, the report def;mémoderate” as “more than a
slight limitation.” [#9-10 at 535]. The report dedis “mild” as “a slight limitation in this area,
but the individual can geraly function well.” [ld.]. The RFC suggests that Plaintiff can
perform without limitation a job that requiresrhto understand, remember and carry out simple
instructions, which would not be msistent with Dr. Alberts’s opian. To the extent that the
limitation in the RFC already accounts for theotherate” limitation observed by Dr. Alberts, the
ALJ does not make this finding clear in hdsscussion. And, while the ALJ observed that
Plaintiff had testified that the medication presedtby his psychiatrist odrolled the symptoms
associated with his mental illness, and tthet medical evidence reflected that Plaintiff was
“mentally intact, in no acute distress, and havogjcal and coherent thought processes,” [#9-2
at 20], he did not use this finding to disagweieh any part of Dr. Alberts’s opinion. Upon
determining that an opinion is entitled to great weight, the ALJ is not thereafter “entitled to pick
and choose through an uncontradicted medical opitaimg only the parts that are favorable to
a finding of nondisability.” Haga v. Astrug 482 F.3d 1205, 1208 (10th Cir. 200)ting
Robinson v. Barnhart3é66 F.3d 1078, 1083 (10th Cir. 2004amlin v. Barnhart365 F.3d
1208, 1219 (10th Cir. 2004)). The ALJ is detl to resolve coliitt in the recordHaga 482
F.3d at 1208 (citations omitted), but here the Aid not suggest that evidence conflicted with
Dr. Alberts’s assessment that Plaintiff hagd®rate limitations in understanding, remembering,
and carrying out simple instructions, raid he resolve the inconsistencgee Frantz v. Astrye
509 F.3d 1299, 1303 (10th Cir. 20Qrg¢cognizing that while “an AL does not have to discuss
every piece of evidence...he or sheequired to discuss the uncontroverted evidence not relied

upon and significantly probative ewdce that is rejected”).
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Plaintiff argues next that ¢hRFC does not incorporate Dr.b&kts’s finding that he has
“marked restrictions in responding appropriatelyusual work situations or to changes in a
routine work setting.” Plaintiff asserts that Biberts’s report defines “marked” as representing
“a substantial loss in the abilitp function,” and that because Dr. Alberts concluded he cannot
effectively deal with changes mroutine work environment, the ALJ erred in finding that he is
able to adapt to infrequent changes in thekwsetting. [#12 at 24 (quoting #9-10 at 535)].
Defendant argues that Dr. Albgd opinion on this matter is “somewhat vague, suggesting that
Plaintiff had a ‘serious limitation’ but prading no specific information about how that
translated to his specific ability to work,hé cites the Social Security Administration Program
Operations Manual System (“POMS”) for supptivat an ALJ need nanhclude “nonspecific
severity ratings” in the RFC assessmentl3[ at 7 (citing POM®I 24510.063 Completion of
Section | of SSA-4734-F4-SUP].

As an initial matter, Defendant did notaath a copy of the POMfBom which she cites,
and the POMS that this court was able to fitid not contain the prise language Defendant
uses. The section cited by Defendtrat this court could find stateserely that “[flor each of
the items under the four headings, A through D, ahthe five boxes to the right of each item
must be checked.” Social Security Admirasion Program Operationiglanual System § DI
24510.063 (October 14, 2010), available at

https://secure.ssa.gov/apps10/poms.nsf/inx/0424510063The section then defines the

significance of the five boxes, i.e., “MarkgdLimited” means “the evidence supports the

% The SSA's policy guidelines are provided in S, “which is a set of policies issued by the
SSA ‘to be used in processing claims.Ramey v. Reinertspi268 F.3d 955, 964 (10th Cir.
2001) (quotingicNamar v. Apfell72 F.3d 764, 766 (10th Cir.1999)). “[W]e defer to the
POMS provisions unless we determine they amati@ary, capricious, ocontrary to law.™ Id. at
964 n.2 (citation omitted).
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conclusion that the individual cannot udBfyperform or sustain the activity.’ld. The section

also notes that “[a]bsence of a rating (i.e., checking blocks 1, 2, or 3) for one or more items in a
subsection in section | does not automaticghgclude a narrative RFC statement for that
subsection,” and that “[d]iscussiavith the disability examiner will resolve whether additional
information about a subsection is necesdarya useful assessment of mental RFGd’* By

either definition, the one provideon the form or as stated FOMS, Dr. Alberts opined that
Plaintiff had a substantial loss in the ability ftonction and/or could notasefully perform or
sustain activity with respect toggonding to usual workituations and changen the workplace.
Seg[#9-10 at 536].

The ALJ’'s RFC states that Piff “is able to adapt to iinequent changes in the work
setting.” [d. at 15]. Itis unclear from the ALJ’s uséthe term “infrequent” to what degree he
found Plaintiff limited in this capacity. To thextent the ALJ disagreewith Dr. Alberts’s
findings, or determined that conflicting medi evidence prevented him from adopting Dr.
Alberts’s findings in whole, havas required to explain that dsion. To the extent the ALJ
intended to capture Plaintiff's limitations witheusf the term “infrequent,” the ALJ’s intention
is similarly not evident from higliscussion of the issue. As stated above with respect to the
moderate limitation, the ALJ is nauthorized to give controlling weight to an opinion and then
ignore parts of that opinion in rendtey the disability determinationTherefore, the court is left

with a record that is unclear as to why theJAdppears to have onlyrgally incorporated Dr.

* To Defendant’s argument that .Dklberts’s opinion orPlaintiff’s ability to respond to work
changes was somewhat vague, and that POMSiaspihat nonspecific severity ratings should
not be included in the RFC assessment, Defdndiaes not address the fact that Dr. Alberts’s
opinion regarding Plairffis moderate limitations was no less vague and yet was incorporated
into the RFC by the ALJSed#13 at 6-7].
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Alberts’s findings into the RFC, and remand is necessary so that the ALJ can explain the
evidentiary support for his RFC determinatfon.

B. ALJ’'s Assessment of Plaintf's Ability to Handle and Finger

Mr. Lofley argues next that the ALJ erredfinding that he can constantly handle and
finger with both hands. [#12 at 25]. He caomds that he has difficulty holding items in his
hands and the medical evidence supports a findightt can only frequently handle and finger
with both hands. Plaintiff acknowledges that tdoasultative examiner, Eniola Owi, M.D., did
not include limitations in handling and fingeringthre medical source statement, but asserts that
“Dr. Owi’s opinion is inconsistent with his own examination findings, which show that Lofley
has reduced reflexes and sdimgain both of his arms.” Ifl. at 26]. Defendant asserts that the
ALJ’s decision to attribute gat weight to Dr. Owi’s opion and his RFC determination
regarding Plaintiff's ability to handle and§ier are both supported bybstantial evidence.

Dr. Owi conducted a consultative exantioa of Plaintiff on February 27, 2013, to
assess complaints of coronaasgtery disease, hypgension, and neck, shoulder, and arm pain.
Seg[#9-10 at 521-525]. Dr. Owi founthat Plaintiff had a normal range of motion through the
cervical and lumbar spine anddteral upper and lower extremities and hips, and that Plaintiff's
fine manipulations were intachd he had good bilateral grip stremgtHe noted tht Plaintiff's
shoulders were “tender to palpation with discomfort on motion,” but the extremities were
otherwise normal, and he observed no hand tremédsat[524]. Dr. Owi eexamined Plaintiff
on September 8, 2014See[#9-10 at 539-553]. He observéuht Plaintiff's upper extremities

were non-tender and without discomfort to motiand Ae assessed Plaintiff as being able to use

> The court notes that during the hearing, wharaltiorney asked him which health problem he
would “rank at the top,” Rlintiff testified that s mental health issues interfere most with his
ability to work. [#9-2 at 50].
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both upper extremities to occasionally reach osady) continuously reach in all directions,
handle, finger, and feel, and frequently push and pulll. dt 542-543, 550]. He recorded
Plaintiff's comments that his ‘@n is less now and he does natlobjects held ithe hands as
much as he did before the [neck] surgery,” boted that Plaintiff complains of “numbness at
lateral left upper arm of 2@ears duration and present fdvout 60% of the time.” Id. at 539].
The ALJ attributed great weight to Dr. Owilginions, noting “they areonsistent with the
medical evidence of record, the claimant’s dailinvaes, and the RFC stadl herein.” [#9-2 at
20].

Plaintiff argues the medical evidence, udihg Dr. Owi’'s own findngs, supports a more
restrictive RFC with regard to his ability to hamdind finger. Plaintiff cites Dr. Owi’s notes that
Plaintiff's “cervical spine was terd to palpitation,” and he haditdinished sensation in his left
arm and right hand, and decreased deep tendasxesflin both of his arms.” [#12 at 25].
Plaintiff also references hispeesentation to Dr. Owi that Helt numbness in his left arm about
60 percent of the time. In his decision, the Adtdted that he found dh Dr. Owi’s opinions
were supported by the recordn doing so, he consideredetHollowing treatment records.
Records from SunCoast Community Health @entlated July through October 2012, showed
that Plaintiff had normal motor strength, seys@nd gait, and normal mge of motion of the
cervical and lumbar spine, and reflected hd pain and tenderness and decreased range of
motion in all planes of the right shouldeBee[#9-9 at 443-453, 459-462]in October 2012, an
orthopedic surgeon, Stuart Goldsmith, M.D .alexated Plaintiff foleft shoulder pain.See[#9-9
at 440-442, 454-455]. A physical examinatidmowed he had full range of motion of the
shoulder without pain, and Dr. Glemith noted no signs of musaleasting or swelling. There

were no deformities or abnormalities associated aith joints; elevatiomxternal and internal
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rotations and abduction appeatede normal; and functional stigth testing, including flexion,
abduction, and external rotation of the supraspsaniraspinatus, and teres minor muscles was
normal. [d. at 455-456]. In January 2013, Plaintiff successfully underwent anterior fusion at C4
through C6. His discharge exam revealed 5/5 nsitength in his upper and lower extremities.
[#9-10 at 518];see[id. at 498-520]. Plaintiff was examined by Dr. Owi for the first time the
following month. Thereafter, treatment recorasvirTampa Family Health Center dated August
through October 2014 demonstrated Plaintiff igpd a normal range of motion through his
bilateral upper extremities. [#9-11 at 555-5880-603]. The ALJ gave great weight to Dr.
Owi’s opinions and “significant pbative weight to the medicapinions and/or findings of the
SunCoast Community Health @ter and Tampa Family Heal@enter.” [#9-2 at 20].

The evidence Plaintiff cites does not comd the ALJ’s finding. “The possibility of
drawing two inconsistent conclusions fronetkvidence does not prevent an administrative
agency'’s findings from beingipported by substantial evidencedx, 489 F.3d at 1084, arnbe
court may not reverse an ALJ simply becauseniagy have reached a different result based on
the record.Ellison, 929 F.2d at 536. | find that the ALEXenclusion is supported by substantial
evidence Cf. Musgrave 966 F.2d at 1374 (“[e]vidence is not substantial if it is overwhelmed by
other evidence in the record or constitutes merelasion.”). And, with respect to Plaintiff’s
complaints of arm numbness and pain, the Alid not find Plaintiff entirely credible, as
explained below.

C. ALJ’'s Assessment of Plaintiff's Credibility

Finally, Mr. Lofley argues that the ALJ err@dhis assessment of Plaintiff's credibility
regarding his pain, and failed sufficiently explain his reaming. [#12 at 26]. Defendant

responds that the RFC is actuallymnoestrictive than what Plaifftiestified to at the hearing as
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his range of ability, and in argvent the medical evidence suppdhe ALJ’s findings. [#13 at
10].
To begin, credibility determinations “are peculiarly the province of the finder of fact,”

and will not be disrupted if supported by substantial evidemcspler v. Chater68 F.3d 387,
390-91 (10th Cir. 1995). IKepler, the Tenth Circuit identified multiple factors an ALJ could
consider in evaluating subjectiaflegations of pain: “1) whether the objective medical evidence
establishes a pain-producing impairment; 23af whether there is laose nexus between the
proven impairment and the claimant’s subjectaleegations of pain; and 3) if so, whether
considering all the evidence, claimanpain is in fact disabling.”ld. at 390. The ALJ may
consider additional factors as well:

[1] the levels of medication and thaffectiveness, [2] the extensiveness

of the attempts (medical or nonmed)ctl obtain relief, [3] the frequency

of medical contacts, [4] the natu daily activities, [5] subjective

measures of credibility #t are peculiarly within the judgment of the ALJ,

[6] the motivation of and relationghibetween the claimant and other

witnesses, and [7] the consistency or compatibility of nonmedical

testimony with objective evidence.
Hargis v. Sullivan 945 F.2d 1482, 1489 (10th Cir. 1991) (quothigston v. Bowen838 F.2d
1125, 1132 (10th Cir. 1988) (numbers addedle Tenth Circuihas advised thaeplerdoes
not require a formalistic factorykfactor recitation othe evidence,” and, “[s]o long as the ALJ
sets forth the specific evidence he relies on @mweating the claimant’s credibility, the dictates
of Keplerare satisfied.”"Whitg 287 F.3d at 909 (quotinQualls 206 F.3d at 1372).

The ALJ found that Plaintiff's testimony coerning the severity of his symptoms was

not fully credible in light of the objective mexdil evidence. The ALfbund that the evidence

“reveals the treatmentsrfall of the alleged coritions have been relatively sparse and consisted

with primarily conservative medication management with no recommendations for more
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aggressive treatment options tivabuld [be] expected for limitations of the degree alleged.”
[#9-2 at 19]. The ALJ further found that withspect to the alleged musculoskeletal symptoms,
“radiological studies show no eamter than mild degenerativesues,” and “other diagnostic
studies fail to demonstrate anygiss of fracture, lyticlefects, or soft tissue calcifications of the
lower extremities.” Id.] In so finding, the ALJ referencetthe following records: inpatient
hospital records from Tampa General Hospitldted January 16, 28 through January 19,
2013, [#9-10 at 498-520]; Dr. Goldsmith’s office treatment records fdothopeadic Medical
Group of Tampa Bay, dated October 30, 2012,9#8-440-442]; and office treatment records
from Tampa Family Health Care, dated August 20, 2014 through October 21, 2014, [#9-11 at
555-575, 580-603]. The ALJ observed that desptaintiff's “occasional complaints of
musculoskeletal symptoms including backd anilateral upper and lower extremities pain,
physical examinations were moal, including gait, stancdpalance and manipulations, and
marked improvement with pain medicationslaurgery,” and, the ALJ noted, Plaintiff walks
without the use of an assistive device. P&t 19]. The ALJ alsawrote that Plaintiff
acknowledged that medication provided him walgnificant pain relie and allowed him to
engage in a wide range of daily activities, and in so finding, the ALJ referenced a Function
Report Plaintiff completed in December 201[#9-7 at 309-316], a Cardiac/Chest Pain
Questionnaire Plaintiff compleden February 2013, [#9-7 842-346], and Plaintiff’'s testimony
at the administrative hearingld[ at 19-20]. The ALJ then notedathwith respect to Plaintiff's
hypertension and cardiac-related issues, Plaih&fl not developed complications, his exams
reflected normal results, and his primary cangsician had observed thBtaintiff's symptoms

were under control with noication. [#9-2 at 20]. Thus, the ALJ concluded that while the

® The ALJ also noted that Plaintiff “admitted being a daily heavy smoker for several years,” and
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inconsistencies between thetie®ny and the evidence “reflectegatively on the claimant’s
credibility,” he had given Plaintiff's assertioradl due consideration and addressed Plaintiff's
limitations in the RFC.

Plaintiff contends specifitig that the record: (1) doast support the ALJ’s conclusion
that Plaintiff received only “conservative” treant for his symptoms; (2) contradicts the ALJ’s
finding that Plaintiff's physicaéxaminations were mostly normal; and (3) does not demonstrate
that Plaintiff engages in a “wide range” of dadytivities. | agree with Plaintiff that the
Function Report and Cardiac/Chest Pain Questioamaitects that Plaintiff represented he was
in pain to such a degree that it prevented himmfworking or participatig in daily activities.

But these are Plaintiff's subjective complairisd not objective medical findings. Plaintiff
testified essentially that his symptoms, whildl gresent, had lessened since his neck surgery,
[#9-2 at 47], and that he participates in @saround the house, such as weed eating and cutting
grass, and he helps look aftergrandniece; and, httugh Plaintiff stated he continues to drop
items such as cups of coffee, he testified teatould chop and grategetables for “about an
hour.” [Id. at 53]. A review of the ntical records the ALJ cited demonstrates that Plaintiff's
physical examinations were often normal assult of successful management of the underlying
medical condition. It is clear &hthe ALJ did not find Plaintiff sepresentations of the severity
of his symptoms fully credible; however, inadwating Plaintiff’'s credibility, the ALJ set forth
specific reasons for discrediting Plaintiff’'s comptaiof pain and inability to work, as described
above. Cf. Hardman v. Barnhast362 F.3d 676, 679 (10th Cir. 2004) (“it is not enough for the

ALJ simply to list the relevant factors; he masdo ‘explain why the specific evidence relevant

that he continues to smoke heavily despitenseling as to the effects of smoking. The ALJ
wrote, “[tlhese factors suggdsiat the symptoms may not haveen as serious as has been
alleged in connection with this apiton and appeal.” [#9-2 at 20].
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to each factor led him to conclude claimant's sctbye complaints were not credible.”) (citation
omitted). The court is not tasked with reweighthg evidence, nor is it authorized to do so.
Whitg 271 F.3d at 1260. Accordingly, | find the Adil not err in his assessment of Plaintiff's
credibility.
CONCLUSION

For the reasons set forth herein, the tbereby AFFIRMS IN PART, and REVERSES
AND REMANDS IN PART, for the ALJ to explain &itreatment in the formulation of the RFC
of Dr. Alberts’'s opinion regardg Plaintiffs (1) moderatelimitation in understanding,
remembering, and carrying out simple instroies, and (2) marked limitation in being able to

respond appropriately to usual skeituations and to changesa routine work setting.
DATED: March 22, 2018 BY THE COURT:

NnaY. Wang
United States Magistrate Judge
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