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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Magistrate Judge Kathleen M. Tafoya

Civil Action No. 17—-cv-00771-KMT

T.T., a minor, by and through his ther and Next Friend, WENDY KANOHO
TORRES,

Plaintiff,
V.

COLORADO DEPARTMENT OF HUMANSERVICES, DIVISION OF YOUTH
CORRECTIONS,

JAMIE NUSS, Director of Gilliam Youth Seises Center, in her individual capacity,
VERA DOMINGUEZ, Assistant Dector of Gilliam Youth Services Center, in her
individual capacity,

DAISY SIERRA, in herindividual capacity,

CRYSTAL GONZALEZ, in her individual capacity,

JOHN DOE, in his individual capacity,

MARISA VANDERPUIL, in her individual capacity,

GORDON DUVALL, in his ndividual capacity, and

SHARON PENNA, R.N., in heindividual capacity,

Defendants.

ORDER

This case comes before the court ofiebdants Colorado Department of Human
Services, Division of Youth Correctionduss, Dominguez, Sierra, Gonzalez,
Vanderpuil, Duvall, and Penna’s “Motion Bismiss First Amended Complaint” (Doc.
No. 23 [Mot.], filed May 31, 2017). Plaifitfiled a response on June 21, 2017 (Doc. No.

26 [Resp.]), and Defendants filed a reptyJune 30, 2017 (Doc. No. 27 [Reply]).
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STATEMENT OF THE CASE

Plaintiff T.T., a minor, proceeding by and through his mother and next friend,
filed this case pursuant to 42 U.S.C. 8§ 1983erting claims for Failure to Provide
Medical Care and Treatment, Failure to Bobtand Failure to Train and Supervis8ed
Doc. No. 18 [Am. Compl.], filed May 12017.) Plaintiff also asserts claims for
negligence andespondeat superior(See id. Plaintiff seeks money damagesd. @t
16.)

During the time relevant to Plaintiffdaims, he was a fourteen-year-old who was
a resident of Gilliam Youth Services Center (“Gilliam”)d.( 1 6.) Gilliam is juvenile
detention facility located at 2844 Dowgj Street in Denver, Colorado, and is
administrated by the Division of Youth Coct®ns and the Colorado Department of
Human Services.Iq., 1 9.) Gilliam incarcerates offendevho are ten to eighteen years
old for crimes committed before their eighteenth birthdaig) (

T.T. was admitted to Gilliam on October 23, 2015, following arrest on suspicion
of third degree assaultld(, T 16.) Following his admission to Gilliam, T.T. underwent
one or more intake screenings perforrbgdsilliam personnel, during which he reported
that “kids just tend tpick on me a lot.” Il., 1 17.) Followingevaluation, T.T. was
identified as having impaired hearing, being “vulnerable to victimization,” and as being
on Zoloft. (d.)

During his period of residence at Gitlia T.T. repeatedly asked Gilliam staff
members for time away from other residents.., [ 18.) Plaintiff believes T.T. made

these requests because he was being tarfpetedrbal and physical abuse at the hands



of other residents.Id., 1 19.) Plaintiff alleges Gilliarpersonnel failed to investigate
further and failed to recogre that T.T. was in physical and emotional dangker.) (

On November 1, 2015, T.T. was involvedaiphysical altercation with another
resident. Id., T 20.) Plaintiff alleges that Gilliapersonnel were aware of the altercation
and their persistent targeting of T.T. by athesidents, yet they failed to provide T.T.
with additional protection or tsolate him from other resides who might subject him to
physical or emotional harmld()

On November 6, 2015, Plaintiff was invotl/an another alteation, during which
Plaintiff was slammed on ¢hground on his back and struckiltiple times on the left
side of his head.ld., 1 22.) After the altercation, T.Was taken to the medical ward
where he was observed by Defendant Penhave blood in the helix of his left ear.

(Id., 1 25.) T.T. informed Defendant Penna tmatvas nauseated and not feeling well.
(Id., 1 26.) Plaintiff alleges Dendant Penna did not takeyasteps to evaluate T.T.’s
neurological condition. 1qd.) Plaintiff alleges T.T. deveped a severe headache, but the
defendants ignored and belittled his complaamd attempted to return him to his room.
(Id., 1 30.) Defendant Penna auttbia note stating the following:

Resident observed in clinic for 30inutes. No [nausea/vomiting] while in

clinic. Left ear cleaned with Hastrength H202 and dressed with

Bacitracin. Resident given 600 mg Ibafen for pain. [Returned to cell]

pm.

(Id., 1 29.) Plaintiff alleges Dendant Penna authored an addendum to her earlier report

in which she contradicted her earlier natelicating she summoned paramedics after

T.T. “vomited 3 or 4 times,” “began compiang of head pain” and started “flailing



around the office” approximately 40 minutes after he had arrived in the medical ward.
(Id., 1 31.)

T.T. was emergently transported to Dandealth Medical Center, where he “had
a blown left pupil, decerebrate posturing @@lasgow Coma Score of 6 or 7/15Id.(
1 33.) T.T. was intubated, given medicaticansd diagnosed with a severe, ruptured
subdural hematomald() T.T. underwent a craniectomy and epidural/subdural
hematoma evaculation on November 6, 20dfowed by craniooplasty on November
16, 2015. Id., § 34.) T.T. spent twelve days atrder Health Medical Center before he
was discharged.Id., 1 35.) He then underwent montifan-patient rehabilitation and
physical therapy at The Children’s Hospitakiidress severe cotjae, psychological,
and motor deficits he experienced agssult of a traumatic brain injuryld()

STANDARDS OF REVIEW

A. Lack of Subject Matter Jurisdiction

Federal Rule of Civil Procedure Rul@(b)(1) empowers a court to dismiss a
complaint for lack of subject matter juristian. Fed. R. Civ. P. 12(b)(1). Dismissal
under Rule 12(b)(1) is not a judgniem the merits of a plaintlié case. Rather, it calls
for a determination that the court lackstaarity to adjudicate the matter, attacking the
existence of jurisdiction rather than the allegations of the compl&e#.Castaneda v.
INS 23 F.3d 1576, 1580 (10th Cir. 1994) (recogrgziederal courts are courts of limited
jurisdiction and may only exercise jurisdictiasmen specifically authorized to do so).
The burden of establishing subject majieisdiction is on tlk party asserting

jurisdiction. Basso v. Utah Power & Light Ga195 F.2d 906, 909 (10th Cir. 1974). A



court lacking jurisdiction “must dismiss tlcause at any stage of the proceedings in
which it becomes apparent thatisdiction is lacking.” See Bassa195 F.2d at 909. The
dismissal is without prejudiceBrereton v. Bountiful City Corp434 F.3d 1213, 1218
(10th Cir. 2006)see also Frederiksen v. City of Lockp@84 F.3d 437, 438 (7th Cir.
2004) (noting that dismissadiar lack of jurisdiction shoul be without prejudice because
a dismissal with prejudice is a disposition oe therits which a court lacking jurisdiction
may not render).

A Rule 12(b)(1) motion to dismiss “must be determined fthenallegations of
fact in the complaint, without regard to raeconclusionary allegians of jurisdiction.”
Groundhog v. Keele#42 F.2d 674, 677 (10th Cir. 1971). When considering a Rule
12(b)(1) motion, however, theoQrt may consider matterstside the pleadings without
transforming the motion into one for summary judgmeioit v. United States16 F.3d
1000, 1003 (10th Cir. 1995). Where a patyallenges the facts upon which subject
matter jurisdiction depends, a district coomay not presume the truthfulness of the
complaintls “factual allegations . . . [and] has widiscretion to allv affidavits, other
documents, and [may even hold] a limi@ddentiary hearing to resolve disputed
jurisdictional factaunder Rule 12(b)(1).d.

B. Failure to State a Claim Upon Which Relief Can Be Granted

Federal Rule of Civil Procedure 12(b)(6) provides that a defendant may move to
dismiss a claim for “failure to state a etaupon which relief can be granted.” Fed. R.
Civ. P. 12(b)(6) (2007). “Theourt’s function on a Rule 12(b)(6) motion is not to weigh

potential evidence that the parties might present at trial, but to assess whether the



plaintiff's complaint alone is legally suffient to state a claim for which relief may be
granted.” Dubbs v. Head Start, Inc336 F.3d 1194, 1201 (10th Cir. 2003) (citations and
guotation marks omitted).

“A court reviewing the sufficiency af complaint presumes all of plaintiff's
factual allegations are true and constrilresn in the light most favorable to the
plaintiff.” Hall v. Bellmon 935 F.2d 1106, 1198 (10th Cir. 1991). “To survive a motion
to dismiss, a complaint must contain suffi¢i&actual matter, accepted as true, to ‘state a
claim to relief that is plausible on its face Ashcroft v. Igbgl556 U.S. 662, 678 (2009)
(citing Bell Atlantic Corp. v. Twombjyp50 U.S. 544, 570 (2007)). Plausibility, in the
context of a motion to dismiss, means tihat plaintiff pleaded facts which allow “the
court to draw the reasonable inference thatdefendant is liable for the misconduct
alleged.” Id. Thelgbal evaluation requires two prongsaralysis. First, the court
identifies “the allegations in the complathat are not entitletb the assumption of
truth,” that is, those allegations which are legal conclusion, bare assertions, or merely
conclusory.ld. at 679-81. Second, the Court comsiithe factual allegations “to
determine if they plausibly suggest entitlement to relief.’Id. at 681. If the allegations
state a plausible claim for relief, such claim survives the motion to disidisat 679.

Notwithstanding, the court need ramicept conclusory allegations without
supporting factual avermentSouthern Disposal, Inc., v. Texas Wad®&l F.3d 1259,
1262 (10th Cir. 1998). “[T]he teh#hat a court must acceptiage all of tle allegations
contained in a complaint is inapplicable to legal conclusions. Threadbare recitals of the

elements of a cause of action, supported byeroenclusory statements, do not suffice.”



Igbal, 556 U.S at 678. Moreover, “[a] pleading tbhé#ers ‘labels and conclusions’ or ‘a
formulaic recitation of the ements of a cause of action will not do.” Nor does the
complaint suffice if it tenders ‘nakedsertion[s] devoid of ‘further factual
enhancement.”ld. (citation omitted). “Where a complaint pleads facts that are ‘merely
consistent with’ a defendant’s liability, it tgds short of the line b&een possibility and
plausibility of ‘entitlement to relief.” ” Id. (citation omitted).

ANALYSIS

Defendants move to dismiss Plaifsi negligence claim as barred by the
Colorado Governmental Immunity Act, Colo. Rev. Stat. § 24-10e18&q. (“CGIA").
(Mot. at 6-7.) Defendants move to dismisaiitiff’'s constitutional claims as barred by
qualified immunity. [d. at 7-14.)

A. CGIA

Defendants argue that Plaintiff has satisfied CGIA’s notice provisions, and
that such failure is fatal &ntiff's negligence claim. Id. at 6-7.)

The CGIA “requires a person claiming to have suffered an injury by a public
entity to file written notice within 180 daystef the discovery of thajury, regardless of
whether the person knew all oktielements of the claim.Trinity Broad. of Denver, Inc.
v. City of WestminsteB48 P.2d 916, 923 (Colo. 1993). The notice requirement is a
jurisdictional prerequisite ta tort action undehe CGIA, and “failure of compliance
shall forever bar any such action.” CoRev. Stat. § 24-10-109(1). Nevertheless, the
Colorado Supreme Court has held that the term “compliance” in § 24-10-109(1) is not to

be interpreted as “stricompliance” but rather as “substantial compliand&oodsmall



v. Reg’l Transp. Dist.800 P.2d 63, 69 (Colo. 199@ke also City & Cnty. of Denver v.
Crandall, 161 P.3d 627, 632 n.5 (Colo. 2007) (rasting the notice’s timeliness
requirement, which is subject to strict cdrapce, with “the adguacy of the notice’s
contents [, which] is subject tosubstantial compliance standard”).

To substantially comply with the noticequirement, a claimant is required “to
file written notice with the pdlr entity and to make a good faith effort to include within
the notice, to the extent the claimant is cgably able to do so, each item of information
listed in section 24—-10-109(2)Woodsmall800 P.2d at 69.

The notice must contain

(a) The name and address of the clait@nd the name and address of his

attorney, if any; (b) A concise statenef the factual basis of the claim,

including the date, time, place, andcamstances of the act, omission, or

event complained of; (c) The name and address of any public employee

involved, if known; (d) A concise statentesf the nature and the extent of

the injury claimed to have been suifd; (e) A statement of the amount of

monetary damages that is being requested.
§ 24-10-109(2). The statement of the factual basis of the claim “must put the public
entity on notice of the theory on which a forthcoming lawsuit will restiller v.
Mountain Valley Ambulance Serv., In694 P.2d 362, 364 (Colo. App. 1984). However,
“[tihe CGIA does not requirthe notice of legal grounds claims for relief.” Neiberger
v. Hawkins 70 F. Supp. 2d 1177, 1195 (D. Colo. 1928fd, 6 F. App’x 683 (10th Cir.
2001).

Defendants argue that Plaintiff's i identifies the Diision of Youth

Corrections and Penna and oidgntifies the alleged failure to treat T.T. on November 6,

2015. (Mot. at 7.) Defendants contend thaswash, Plaintiff's notice does not comply



with § 24-10-109(2).1d.) Plaintiff counters that theotice contained each of the
requirements set forth in tis¢atute and that the notice

was more than sufficient to alente Colorado Department of Human
Services, Director of Youth Corregtis (“CDHS”) and its employees that
T.T. sustained serious injuries while in CDHS'’s care, that the
circumstances surrounding the injunesre going to be the subject of a
claim that could lead to litigation, drihat CDHS would therefore need to
conduct an appropriate investigationtloé facts and circumstances of the
incident.

(Resp. at 7.)

Plaintiff alleges in the First Amended @plaint that all of the defendants were

negligent by

failing to protect T.T. from repeatexdtacks by other residents, failing to
inquire further or otherwise responplpaopriately when T.T. asked to be
kept away from other residents, fayling to respond in a timely manner
when T.T. was attacked on November 6, 2015, and by failing to provide
appropriate medical care follomg the November 6, 2015 attack.

(Am. Compl.,  73.) The notice provides th#owing description of the “Factual Basis

of the Claims™;

[T.T] (“Claimant”) suffered multiple injues . . . after officials at [Gilliam]
exhibited deliberate indifference to.[ll’s] emergent medical needs.
[T.T.] was assaulted by a fellow residef Gilliam on or about November

6, 2015. The assault caused multiple injuries and rendered [T.T.] in need

of immediate, intensive medical car&illiam personnel escorted [T.T.] to
the medical center but, although [T.T.Jdhalood in his ear, staff failed to

adequately examine or monitor [T.Tof signs of serious injury. After 40
minutes had elapsed, [T.T.] began vomiting and collapsed, necessitating
emergency transport to intensivare. He has suffered significant
cognitive impairments as a resultaofevere brain hemorrhage that was not
appropriately discovered, diagnosatt timely treated by employees
and/or agents of Gilliam.

(Mot., Ex. B at 2.)



Plaintiff's allegation in the Amended @wplaint that the defendants “fail[ed] to
provide appropriate medical cardléoving the November 6, 2015 attaclseeAm.

Compl., T 73) is akin to the allegationtive NOI that the “medical staff failed to
adequately examine or monitor [T]Tor signs of serious injury’seeMot., Ex. B at 2).
Thus, as to these allegations, the court fih@sNOI substantially complied with the
CGIA notice requirements, which “permit[Jeélpublic entity to onduct an investigation
of the claim and abate a dangerous conditioma&e fiscal arrangements for satisfaction
of potential liability and settle meritorioussess, and to prepare defenses if it views the
claim to be unmeritorious.Crandall, 161 P.3d at 632 (citinGity of Lafayette v.
Barrack 847 P.2d 136, 139 (Colo. 19935ee Bennett v. MahaNo. 11-CV-01824—
MSK-KMT, 2012 WL 4127307, at *5 (D. Col&ept. 19, 2012) (holding notice of claim
asserting improper medical diagnosis aratiment substantially complied with CGIA
notice requirements where complaint allegeety of assertion&lling within the
general rubric of improper megdil diagnosis and treatment).

However, though Plaintiff’'s NOI is thcted at Defendant Penna and other
“employees and/or agents of Gilliam” who failed to “appropriately discover| ],
diagnose[ ] and timely treat[ ] T.T.,5¢éeMot., Ex. B at 2), the NOI specifically
identifiesonly Defendant Penna as being involvedha medical care provided to T.T. on
the date of the assaultSdeid.) Moreover, according to the allegations in the Amended
Complaint, there is no basis to have assertaiths against any of the other defendants

for the alleged failures to provide adequaiedical treatment to T.T. following the

10



assault. $eeAm. Compl. at 1 9—14 [identifiyg only Defendant Penna as being
involved in the medical care and treatmehT.T. following the assault].)

Additionally, Plaintiff’'s notice fds to alert the defendants ahy claims other
than claims related to a failure to dyser, diagnose, and timely treat T.TSeéMot., Ex.
B at 2.) Thus, the NOI did not “put the [defiants] on notice” of the theories of failure
to protect T.T. prior tahe assault or failur® train and supervis®jiller, 694 P.2d at
364, and, as such, did not permit the defergitmtonduct an invaghtion, correct the
condition, make fiscal arrangementsimsettle the claims against the@randall, 161
P.3d at 632.

Plaintiff argues, citingVoodsmallthat the defendants venot articulated any
prejudice they have suffered or could suffeaassult of the alleged deficiencies in the
notice. (Resp. at 7.) In determining whiat there has been stdnstial compliance, a
court “may consider whether and to wkatent the public entity has been adversely
affected in its ability to defend against ttlaim by reason of any omission or error in the
notice.” Woodsmall800 P.2d at 69. Thus, it is true tifa plaintiff mekes an error in
the notice, the plaintiff can still satisfyelCGIA requirements if the error “does not
prejudice the public entity bydaersely affecting its ability to defend against the claim.”
Villalpando v. Denver Health and Hosp. Ayth81 P.3d 357, 362 (Colo. App. 2007).

Plaintiff contends that, gen the two-week time periodT. was at Gilliam, “any
investigation of the incident . . . woulécessarily encompass T.T.’s entire tenure at
Gilliam.” (Id. at 7-8.) Given the limited scope dfegations provided by Plaintiff in the

NOI, the court disagrees that investigation necessarilyould have included anything

11



other than whether the medical care provided.fo following the assault was sufficient.
Moreover, any investigation, earding to the allegations in the Amended Complaint,
would not have revealed that any defendarther than Defendant Penna were involved
in the medical care and treatment of T.T. following the attack.

Accordingly, Plaintiff's negligence claim asserted against Defendants Nuss,
Domingeuz, Sierra, Gonzalez, and Duvall, aralriiff's negligence claims related to the
defendants’ failure to protectT., failure to investigate T.’& requests to be kept away
from other residents, and failure to respamnd timely manner tthe November 6, 2015,
attack are dismissed for failure to complith the CGIA’s nadice requirements.

B. Eleventh Amendment I mmunity

Plaintiff has named the Colorado Depagnht of Human Services, Division of
Youth Corrections, as a defendant in thisacti State agencies agntitled to Eleventh
Amendment immunity, absent a waive8ee generally Meade v. Grublgg1 F.2d 1512,
1525 (10th Cir. 1988) (the immunity confedrby the Eleventh Amendment extends to
the state and its instrumentalitieS}padfast Ins. Co. v. Agric. Ins. C607 F.3d 1250,
1256 (10th Cir. 2007) (recognizing that agen€yhe state is entitled to Eleventh
Amendment immunity). Congress did raditrogate Eleventh Amendment immunity
through 8 1983see Quern v. Jordad40 U.S. 332, 345 (1979), nor has the CDHS
expressly waived its sovereign immunitgee Griess v. Colorad841 F.2d 1042, 1044—
45 (10th Cir. 1988). The Eleventh Amendrmprohibits suit against a state entity,

regardless of the relief sougtee Higganbotham v. Okla. Transp. Comm28 F.3d

12



638, 644 (10th Cir. 20033%ee also Hunt v. Colo. Dep’'t of Cqr271 F. App’x 778, 780—
81 (10th Cir. 2008).

Thus, Plaintiff's claims against tl@@lorado Department of Human Services,
Division of Youth Correctionsare dismissed for lack of subject matter jurisdiction.
C. Qualified mmunity

Plaintiff sues all of the defendantstheir individual capacities.SeeAm. Compl.
at 1.) Qualified immunity is an affirative defense against 8§ 1983 damage claims
available to public officials suad their individual capacitiesPearson v. Callaharb55
U.S. 223, 231 (2009). The doctrine protectscadfs from civil liability for conduct that
does not violate clearly esiisshed rights of which aeasonable person would have
known. Id. As government officials at the tintlee alleged wrongful acts occurred, being
sued in their individual geacities, the defendants ametitled to invoke a qualified
immunity defense to Plaintiff'salicious prosecution clainSee idat 231;Johnson v.
Jones 515 U.S. 304, 307 (1995) (noting thpatlice officers were “government
officials—entitled to assert a qualified inumity defense”). In resolving a motion to
dismiss based on qualified immunity, a cdadks at: “(1) whether the facts that a
plaintiff has alleged make out a violation of a constitutional right, and (2) whether the
right at issue was clearlytablished at the time of defendant’s alleged misconduct.”
Leverington v. City of Colo. Spring843 F.3d 719, 732 (10th Cir. 2011) (quoting
Pearson 555 U.S. at 232) (internal quotatiomwmitted). Once a defendant invokes
gualified immunity, the burden to prove both paftshis test rests with the plaintiff, and

the court must grant the defendgatlified immunity if the plaintiff fails to satisfy either

13



part. Dodds v. Richardsqr614 F.3d 1185, 1191 (10th Cir. 2010). Where no
constitutional right has been violated “no het inquiry is necessary and the defendant is
entitled to qualified immunity.Hesse v. Town of Jackson, Wyl F.3d 1240, 1244
(10th Cir. 2008) (quotations omitted).

i Personal Participation

Defendants argue that Plaintiff has faitedallege personal participation by some
of the defendants in the some of lleged constitutional violationsSéeMot. at 10-11,
13-14.)

“Individual liability under 8 1983 mudte based on [the defendant’s] personal
involvement in the alleged constitutional violatiorSthneider v. City of Grand Junction
Police Dep’'t 717 F.3d 760, 768 (10th Cir. 2013) éadition in original) (quotingoote v.
Spiegel 118 F.3d 1416, 1423 (10th Cir. 1997)). Skate a claim under Section 1983, “ ‘a
plaintiff must plead that each Governmeffietal defendant, through the official’s own
individual actions, has violated the Constitution.’ld. (quotinglgbal, 556 U.S. at 676
(2009)). Allegations that generally refer to “defendants” are Sofiicient to show how
[an individual] ‘might be mdividually liable for deprivaons of [a plaintiff’s]
constitutional rights.” "Brown v. Montoya662 F.3d 1152, 1165 (10th Cir. 2011)
(quotingRobbins v. Oklahom#®19 F.3d 1242, 1250 (10th Cir. 2008)).

Supervisor status alone isiufficient to support liability.ld. A supervisor is not
liable under § 1983 for the actions of a suboate unless an “affirmative link” exists

between the constitutional dégation and either the supervisor’'s personal participation

14



or his failure to supervise-ogarty v. Gallegos523 F.3d 1147, 1162 (10th Cir. 2008);
Butler v. City of Normam992 F.2d 1053, 1055 (10th Cir. 1993).

Courts have explained that a defemda a supervisory position may be
personally involved in an alleged condiibmal violation committed by his or her
subordinates in two situations. First, supervisor liability may arise when the supervisor
was personally involved in directing the sullioates to take the action that resulted in
the alleged constitutional violatioWoodward v. City of Worlan®77 F.2d 1392, 1400
(10th Cir. 1992). Second, supervisor liabilibay arise when the supervisor had actual
knowledge that the subordinates were committing the alleged constitutional violation and
acquiesced in its commissioid. (citing Andrews v. City of Philadelphi&95 F.2d 1469,
1478 (3d Cir. 1990) (stating that supervisabllity requires “allegations of personal
direction or of actual knol@dge and acquiescence”)).

The Tenth Circuit irArocho v. Nafziger367 F. App’x 942, 956 (2010),
guestioned whether the analysisMoodwardwas still controlling in the wake of the
Supreme Court’s decision igbal. The Tenth Circuit suggest, without deciding, that a
showing of “purpose rather than knowledgeeiguired” to impose liability on an official
charged with violations &ing from his or her sup@sory responsibilities See also
Dodds v. Richardsqr614 F.3d 1185, 1198 (10th Cir. 2010) (in acknowledging that
consensus “remains elusive” as to the meaning dijtted’s discussion of supervisory
liability under § 1983, the TentBircuit concluded that a platiff “must plausibly plead
and eventually prove not only that the oiffil’'s subordinates violated the Constitution,

but that the official by virtuef his own conduct and state of mind did so as well”).

15



a. General Referencesto the Defendants

The court notes that, in the Amended Ctaiy, Plaintiff alleges that “Gilliam
personnel ignored [ ] requests fie kept away from other relgnts], failing to recognize
or respond to the substantial risk that T.Duwd be subjected to a severe physical attack
at the hands of fellow resides.” (Am. Compl., T 1see also id.| 18.a.—. [referring to
T.T.’s requests of “Gilliam stfl for time away from other r&dents].) Plaintiff also
alleges “Gilliam personnel failed to investigdtirther and failed to recognize that T.T.
was in physical and emotional danger” andléfto take steps . . . that might have
protected T.T. from serious physical injury.fd.( 1 19.)

These allegations, which are not attribui@@ny individual defendant, are “not
sufficient to show how [an indigdual] ‘might be individually lable for deprivations of [a
plaintiff's] constitutional rights.” ” Brown 662 F.3d at 1165.

b. Defendant Penna and Sierra

In addition to the claim for Failute Provide Medical Care and Treatment,
Plaintiff asserts the Failure to Protedinotl against Defendant Penna. However, the
Amended Complaint is devoid ahyallegations against DefenddP¢nna that relate to
anything other than T.T.’s treatment by hetha medical ward. Thus, Plaintiff fails to
allege Defendant Penna’s personal partitgmain the Failure to Protect Claim.

Plaintiff asserts the Failure to Providiedical Care and Treatment claim against
Defendant Sierra. Though Plaintiff alleges Defendant Sadrserved the assault on T.T.

on November 6, 2015 (Am. Compl., 1 28)¢ Amended Complaint contains no

16



allegations regarding Defendant Sierra’sugglto provide medical care or assistance
following the incident.

Accordingly, the Failure to Protectanin asserted against Defendant Penna and
the Failure to Provide Meckl Care claim asserted against Defendant Sierra are
dismissed for Plaintiff's failure to allege thgiersonal participation in the constitutional
violations, and these defendants are entittequalified immunity on the claims.

c. Defendants Nuss, Dominguez, Duvall, Gonzalez, and Vander puil

In the Amended Complaint, Plaintiffades Defendant Nuss is the Director, and
Defendant Dominguez is the Assistant Diceaif Gilliam. (Am. Compl., 11 9, 10.)
Plaintiff states Defendants Nuasd Dominguez are responsible

for the care and custody of the cindd confined at Gilliam; for

establishing, administering and enforcing policies and procedures for

Gilliam; for the maintenance and opéoatof the physical premises; for the

hiring, firing, training and supervision of Gilliam staff; and other duties

related to the maintenancedaoperation of Gilliam.
(Id.) Plaintiff states tat Defendant Duvall

was responsible for overseeing thevision of medical care to Gilliam

residents, including decisions regaglstaffing and &ining of medical

personnel. More specifically, he wiasponsible in whole or in part for
performing the intake screening on Tfdllowing his arrival at Gilliam.

Upon information and belief, hisacemmendations informed subsequent

decisions regarding T.T.s housing, natetion with other residents, and

psychological and medical care.
Plaintiff states that Defendants Gonzadexl Vanderpuil are “staff members and/or
supervisors” at Gilliam.

The sole allegation Plaintiff makes aggti Defendants Nuss, Dominguez, Duvall,

and Gonzalez is that théyere aware of” a physicaltarcation between T.T. and

17



another resident on Novemkikr2015, but “took no steps to provide T.T. with additional
protection or to isolate hiritom other residents who mightibject him to physical or
emotional harm.” (Am. Compl. at 20Additionally, Plaintiff alleges Defendant
Vanderpuil was “responsible in whole orpart for performing the intake screening on
T.T. following his arrival at Gilliam . . .rad [her] recommendationsformed subsequent
decisions regarding T.T.’s housing, interantivith other residents, and psychological
and medical care” and that she was awatb®@November 1, 2015, altercation. (Am.
Compl., 1 13, 20.)

Plaintiff seeks to hold these defendardblie on the basis of their supervisory
status. Plaintiff makes no allegations redat@ the conduct of these defendants in the
claims. Plaintiff does not contend thatsle defendants were personally involved in
directing the allegedly uncongttional conduct at issue this case, nor does Plaintiff
describe with any specificity how these Defendants had actual knowledge of the alleged
constitutional violations, how they knew abauny previous alter¢@n involving T.T., or
what they knew about the alleged Novembge2015 altercation that could have led them
to understand Plaintiff needed protectid®@ee Woodwar®77 F.2d at 1400. Finally,
Plaintiff has failed to show that Defemda Nuss, Dominguez, Duvall, Gonzalez and
Vanderpuil, by virtue of their own conduand states of mind, violated T.T.’s
constitutional rights.Dodds 614 F.3d at 1198.

Accordingly, all constitutional claims asserted against Defendants Nuss,
Dominguez, Duvall, Gonzalez, and Vanderpud dismissed for failure to allege their

personal participation, and the defendamesentitled to qualified immunity.
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ii. First Claim for Failure to Provide Medical Care and Treatment

The court addresses Defendants’ argurtteatt Plaintiff's claim for failure to
provide medical care and treatment should bendised as it pertairte Defendant Penna
only, as the court has dismisg@ds claim to the extent it i@sserted against the other
defendants.

The Eighth Amendment prohibits crueid unusual punishment. U.S. Const.
amend VIII. As such, it requires that “prison officials . . . ensure that inmates receive
adequate food, clothing, sheltand medical care, and [thakey] must ‘take reasonable
measures to guarantee the safety of the inmatésrier v. Brennan511 U.S. 825, 832
(1994) (citation omitted). The court’s anagysf Plaintiff’'s Eighth Amendment claims
involves both an objective and subjective compongVitson v. Seiter501 U.S. 294,
298-99 (1991)Sealock v. Colorad@®?18 F.3d 1205, 1209 (10th Cir. 2000).

As to the objective component, the dotonsiders whethd?laintiff has been
deprived of a sufficiently serious basic hunmeed. “[A] medical need is considered
‘sufficiently serious’ if the condition ‘halseen diagnosed by a physician as mandating
treatment . . . or is so obvious tlaen a lay person would easily recommend the
necessity for a doctor’s attention.’Oxendine v. Kaplar41 F.3d 1272, 1276 (10th Cir.
2001) (quotingHunt v. Uphoff199 F.3d 1220, 1224 (10th Cir. 2001)).

As to the subjective component of dilderate indifference aim, the plaintiff
must prove that the prison official “kn[ewf and disregard[ed] an excessive risk to

inmate health and safetyParmer, 511 U.S. at 837. That ish& official must both be
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aware of facts from which the inference cobé&ldrawn that a substial risk of serious
harm exists, and he must also draw the inferenize.”

Defendants argue Plaifitfails to satisfy botlcomponents of the Eighth
Amendment claim. §eeMot. at 10-11.) As to the objective component, Defendant
argues that T.T. “originally presented tanRa with a scratched ear[, which is] not so
obviously serious that even a lay person would easitygraze the need for a doctor’'s
attention.” (d. at 10.) Defendant then argues tbafendant Penna reevaluated T.T.
when his “symptoms worsened and wertisiently serious to require a doctor’s
attention.” (d.) However, there is no indication in the Amended Complaint that the
blood in T.T.’s ear was from a “scratchMoreover, Defendants fail to acknowledge that
Plaintiff alleges, in addition to the pessce of blood in T.T.’s ear, Defendant Penna
failed to evaluate T.T.’'s complaints of “rema and [ ] not feelingell,” instead tending
to other matters until “T.T. began vomitiagd convulsing.” (Am. Compl. at 2.)
Defendants also fail to acknowledge the altegathat “T.T. subsequently developed a
severe headache and nausea while in theaaleckenter, but [Defendant Penna] ignored
and belittled his complaints and atteeygbto return him to his room.”ld, 1 31.) The
court finds thaPlaintiff's allegations rgarding T.T.’s bleedingar and complaints of
nausea, not feeling well, and severe headahef which allegedly were present for
approximately one hour before he startuogniting and convulsing, are, at the pleading
stage, sufficient to satisfy the objective component.

As to the subjective component, Defenidaargue that Defendant Penna did not

disregard the risk to T.T., but ratheh&sresponded appropriately by calling a ‘Code
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Blue’ to the medical office anldaving paramedics respond.ld( { 23.) Again,
Defendants have overlookedaitiff's allegations thaDefendant Penna ignored and
belittled his complaints for an hour while de@ded to other matterd hese allegations
are sufficient to satisfy thsubjective component.

Defendants also argue that, “[w]hile [T} Thay believe that Penna’s [ ] treatment
was inadequate, inadequate care is not deliberate indifference. (Mot. at 10.) Though itis
true that “a prisoner who meéyedisagrees with a diagnoss a prescribed course of
treatment does not state @netitutional violation,’Perkins v. Kan. Dep’t of Corrl65
F.3d 803, 811 (10th Cir. 1999), the court doesbelieve this casinvolves “mere
disagreement” between the partdmut either a diagnosis opeescribed course of care.
AccordHunt, 199 F.3d at 1223-24 (holding that a prnier’s claim that he was denied
adequate and timely medical assistancendideflect “mere disgreement with his
medical treatment”).

Having determined that the plaintiff hsatisfied both the objective and subjective
elements of an Eighth Amendment claim for failure to provide medical care and
treatment, the court now addresses whethigrs Eighth Amendment right was clearly
established at the time of Defemti@enna’s alleged misconductl.everington 643 F.3d
at 732. As statesuprg the burden to prove thissts with the plaintiff. Dodds 614 F.3d
at1191.

Plaintiff argues

[I]t is clearly established in thEenth Circuit that when a medical

professional denies care after beprgsented with recognizable symptoms

creating a potential medical emergency, the Constitutional rights of the
injured party are violatedAl-Turki v. Robinson762 F.3d 1188 (10th Cir.
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2014) (citingSelf v. Crum439 F.3d 1227, 1232 (10th Cir. 2006). Further,
“[w]hether a prison official had theequisite knowledge of a substantial
risk [of serious harm] is a questionfatt subject to demonstration in
usual ways, including inference from circumstantial evidenésstate of
Booker 745 F.3d at 430 (quotingonzales v. Martinez03 F.3d 1179,
1183 (10th Cir. 2005) &armer, 511 U.S. at 842%kee also Rife v. Okla.
[Dep't] of Pub. Safety854 F.3d 637, 647—48 (10th Cir. Apr. 17, 2017)
(finding qualified immunityinapplicable when claimant presented with
symptoms, including dried blood orshiose and dizziness, potentially
indicating serious head injury).

(Resp. at 10.) Despite Plaintiff's referente$aw, Defendants argue that “Plaintiff does
not cite clearly established law .. particularized to the factd the case.” (Reply at 5.)
The court disagrees and finds that b®#ifandAl-Turki provide clearly established law
particularized to this case.

In Al-Turki, the Tenth Circuit explained that ‘fig relevant, dispositive inquiry in
determining whether a right is clearly ddished is whether ivould be clear to a
reasonable officer that [herpoduct was unlawful in the sittian [she] confronted.” 762
F.3d at 1194. The Court held that the defeidd'choice to ignorehe repeated requests
for medical help from an inmate who wagperiencing severe abdorairpain potentially
caused by a life-threatening condition [¢wid constitute a violation of the Eighth
Amendment.”ld. The court also noted that,

[ijt has been clearly edtashed in this circuit sice at least 2006 that a

deliberate indifference claim will arise when ‘a medical professional

completely denies care although pneted with recognizable symptoms

which potentially create a medical ergency, e.g., a patient complains of

chest pains and the prison officiahdwing that medical protocol requires

referral or minimal diagnostic testing to confirm the symptoms, sends the

inmate back to his cell.

Id. (citing Self 439 F.3d at 1232).
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Here, Plaintiff alleges Defendant Penna isained, registereaurse who ignored
T.T.’s bleeding ear and complaints of nauses,feeling well, and severe headache, all
of which allegedly were present for appmositely one hour before he starting vomiting
and convulsing. SeeAm. Compl. at 1, 2 & 11 15, 31.) Plaintiff also alleges Defendant
Penna belittled T.T.’'s complaints antempted to return him to his roomid( § 31.)

As such, Defendant Penna has fatledatisfy either prong of a qualified
immunity analysis.

ii. Second Claim for Relief for Failure to Protect

Plaintiff asserts all of the defendantgdd to protect T.T. in violation of the
Eighth Amendment. (Am. Compl. at 12.) Asstleourt has already held that this claim
asserted against all of the other defendamitst be dismissed, the court addresses this
argument only as it pertains Defendant Sierra.

A claim of failure to protect is ewahted under the Eighth Amendment, which, as
stated above, has “both an objective and a subjective compoisaatléck218 F.3d at
1209. The objective component of the test is met if the harm suffered is “sufficiently
serious” to implicate the Cruehd Unusual Punishment Claudé. To satisfy this
component, the plaintiff mushow that he was incaragéed under conditions posing a
substantial risk of serious harrfd. The subjective component “is met if a [defendant]
‘knows of and disregards an excessigk tb inmate health or safety.’Itl. (quoting
Farmer, 511 U.S. at 837). Under this component, the inmate must establish that the
defendant had a sufficiently culpable statenrid in allowing the deprivation to take

place. Verdicia v. Adams327 F.3d 1171, 1175 (10th Cir. 2003) (quotBenefield v.
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McDowall, 241 F.3d 1267, 1271 (10th Cir. 2001)). Beoliable for unsafe conditions of
confinement the defendant “must both be a@frfacts from which the inference could
be drawn that a subsiigal risk of serious harm existand [she] must also draw the
inference.” Farmer, 511 U.S. at 837Gonzales v. Martinez03 F.3d 1179, 1186 (10th
Cir. 2005).

Plaintiff makes only two asdens regarding DefendaBierra: (1) that she was
aware of the November 1, 2015 altercatiod &iled to provide T.T. with additional
protection, and (2) that she was monitoriihg group that included T.T. on November 6,
2015, and observed another resident slaf down on the ground on his back. (Am.
Compl., 11 20, 23.) Plaintiff fails to specify how Defendant Sierra became aware of the
November 1 altercation, what it was abowt November 1 altercation that should have
alerted Defendant Sierra that T.T. needextqmtion, or in what ways Defendant Sierra
failed to provide additional protection. Withe single allegation #t Defendant Sierra
was aware of a previous aitation, the court cannot findahPlaintiff has sufficiently
alleged that Defendaierra was “aware of facts from which the inference could be
drawn that a substantial risk serious harm exist[ed]” or that Defendant Sierra drew
such an inference that Plaintiff wasiak of another attack on November Barmer,

511 U.S. at 837Gonzales v. Martinez03 F.3d 1179, 1186 (10th Cir. 2005).
Because Plaintiff has failed to satisfy the subjective component of a Failure to

Protect claim, the claim agairBefendant Sierra is dismissed.

24



E. John Doe Defendant

There is no provision in the Federal Rautd Civil Procedure for the naming of
fictitious or anonymous parties in a lawsWwt/atson v. Unipress, Inc/33 F.2d 1386,
1388 (10th Cir.1984)Coe v. U.S. Dist. Court for Dist. of Col®76 F.2d 411, 415 (10th
Cir.1982). To the contrary, the Federal Rylesvide that “[e]very pleading shall contain
a caption setting forth the name of the coimg, title of the actiorthe file number, and a
designation as in Rule 7(a). tile complaint, the title of the action shall include the
names of all the parties . . ..” Fed. Rv.(®. 10(a). Because anonymous parties are not
permitted by the Federal Rules, and Pléihtas not identified him, Defendant John Doe
is dismissed from this civil action.

CONCLUSION

Wherefore, for the foregoing reasons, it is

ORDERED that the “Motion to Dismiss FitAmended Complaint” (Doc. No.
23) isGRANTED in part andDENIED in part as follows:

1. Plaintiff's negligence claim assertadainst Defendants Nuss, Domingeuz,
Sierra, Gonzalez, and Duvall, and Ptdfis negligence claims related to the
defendants’ failure to protect T.T., failui@ investigate T.Ts requests to be
kept away from other regents, and failure to respond in a timely manner to
the November 6, 2015, attack are disseid without prejudice for lack of
subject matter jurisdiction for failure to comply with the CGIA’s notice

requirements;
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2. Plaintiff's claims against the Colata Department of Human Services,
Division of Youth Corrections, are disssed without prejudice for lack of
subject matter jurisdiction as bad by Eleventh Amendment immunity;

3. Plaintiff's Failure to Protect claimsaerted against Defendant Penna, Failure
to Provide Medical Care claim asszttagainst Defendafierra, and all
constitutional claims asserted aggtiDefendants Nuss, Dominguez, Duvall,
Gonzalez, and Vanderpuil are dismisseth\grejudice for failure to allege
their personal participatn, and the defendants araugted qualified immunity
on the claims;

4. Plaintiff's Failure to Protect claimsaerted against Defendant Sierra and
Plaintiff's claims against Defendanttih Doe are dismissed with prejudice for
failure to state a claim upon which rélean be granted, and the defendants
are granted qualified imamity on the claims;

5. The case will proceed against only Dedant Penna on Plaintiff's Failure to
Provide Medical Care and Treatmiend Negligence claims.

It is further

ORDERED that a Scheduling Conference will be heldAgril 4, 2018, at 10:00

a.m., in the Colorado Springs courtrooBuite 1000, 212 N. Wahsatch Avenue,
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Colorado Springs, Colorado. The parties shall file theproposed Scheduling Order no
later thanM ar ch 28, 2018.

Dated this 18 day of March, 2018.

BY THE COURT:

Kathleen M Tafoya
TUnited States Magistrate Judge
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