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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No. 17cv-00777RBJ
HOMETOWN COMMUNITY ASSOCIATION, INC.,

Plaintiff,
V.

PHILADELPHIA INDEMNITY INSURANCE COMPANY,

Defendah

ORDER ON MOTION TO RECONSIDER
AND ON MOTION TO DISMISS COUNTERCLAIMS

This matter is before the Cowmh defendant’s motion for reconsideration (ECF No. 39);
and (2) plaintiffs motion to dsmissdefendant’s counterclaims (ECF No. 40). The motion for
reconsideration is GRANTED in part aB&ENIED in part, and the motion to dismiss the
counterclaims i®ENIED.

BACKGROUND

A. Factual Background.

This suitarises fronPhiladelphia’s treatment of insurance claims for property damage
thatHometown sustained in a July 7, 2014 hailstofhiladelhia acknowledged coveradm
Hometown'’s insurancelaim and issued an initial payment according to its valuation of the
claim. However, the parties disagreed about the amount of damage and the scope and cost of
repairs,so Hometown invoked an appraisal process provided in the insurance policy.

As will be discussed in moxetail later in this order, the appraipabcess required each

party to select a competent and impartial appraiserbacaliseéhe appraisers could not agree,

Dockets.Justia.com


https://dockets.justia.com/docket/colorado/codce/1:2017cv00777/169946/
https://docs.justia.com/cases/federal/district-courts/colorado/codce/1:2017cv00777/169946/53/
https://dockets.justia.com/

an umpirewasappointed to resolve the differencesdltindately an appraisal award was issued
setting the loss amount at $548,489.82, comprised of $540,089.82 for roofs and exteriors and
$8,400 for windows and screens. ECF No. 31 at 6, Y42t figure, sometimes referred to as
the replacement cost valudggs two main components:ctaal cash value” of the damaged
property, payable whether or not the repairs are madeajeprdciationpayable only after the
repairsare completed Theactual cash value of the appraisal awaas set a$515,580.43.The
depreciation component was $32,909.89.

Philadelphia paid thactual cash value amourggskits previous payment and
Hometown'’s deductibleld. at44. The depreciation component has not been paid, and whether
it is owed is one of thparties’remainingdisputes.

B. Procedural History.

DespitePhiladelphia’s payment of the appraisal award, Hometown sued Philadelphia in
the Jefferson County Distiti Court asserting breach of contraotd two types of “bad faith”
claims: unreasonable delay or denial of an insurance benefit contrary to Colo. Rev. Stat. 88 10-
3-1115 and 10-3-1116, and common law bad faith. Philadelphia removed the case and moved to
dismiss. Plaintiff asserted additional facts in an amended complaint, mooting the motion to
dismiss, but Philadelphia again moved to dismiss on the grounds that (1) its participdt®n i
appraisal process and payment of the appraisal axéirguishedlaintiffs’ claims;(2) even if
payment of the appraisal award did not preclude the bad faith claims, (a) condchgthuer
appraisaprocessincludinglitigation conduct, could not be considered as grounds for bad faith
claims; (b)Philadephia did not in any event act in bad faith during the appraisal procesgor
litigation conduct during that process and (c) plaintiff did not allegeappraisal bad faith

conduct. ECF No. 32.



On December 12, 2017 | granted Philadelphia’s motiaigmissn part, dismissing the
contract claim but not the bad faith claims. | concluded that Philadelphia'sijpation in the
appraisal did not necessarily preclude a bad faith claim, finding that Hometowneugadl al
course of bad faith conduct occurring before, during and after the appraisabpE€EdNo. 35
at 1213; thatconduct during the appraisal process, includitngation conduct, could constitute
bad faith conducid. at 1316; and that Hometown had plausibly alleged bad faith atindu
sufficiently to withstand a Rule 12(b)(6) motiad, at 1618.

Following the Court’s order on the motion to dismiss, Philadelphia difethswer and
counterclaim. ECF No. 38n the counterclainPhiladelphiaallegesthat Hometown breached
its contractual obligation to select a competent and impartial appraiser sucle thapithisal
award should be vacatemhd damageshould be awarded against Hometown in the amount of
the appraisal awar@ouns | andlll). The @unterclaimalso seeka declaration that
Philadelphia owes nothing beyond the “actual cash value” of the repairs, i.e., no dieprecia
(Count Il) andan award of damages based on fraud allegedly comrigtétbmetown and its
appraiser (Count 1V). In adtbn, Philadelphia moves the Court to reconsider its order on the
motion to dismiss. ECF No. 39. Hometown has moved to dismiss the First, Third and Fourth
Counts of Philadelphia'sounterclaim ECF No 40.

STANDARD OF REVIEW

The Federal Rules of CiMProcedure do not explicitly provide for motions for
reconsideration After judgment has entered in a case, suolions are “generally accepted and
construed under Federal Rules of Civil Procedure 59(e) and 60{ontano v. Chap07-CV-
00735EWN-KMT, 2008 WL 4427087, at *5 (D. Colo. Sept. 28, 2008). “On the other hand,

where a party files a motion for reconsideration prior to the entry of judgmept B&(e) and



60(b) do not apply.”United Fire & Cas. Co. v. Boulder Plaza Residential, |.D6-CV-00037-
PAB-CBS,2010 WL 420046, at *3 (D. Colo. Feb. 1, 2010). “Instead, the motion falls within a
court’s plenary power to revisit and amend interlocutory orders as justiceaet]ld.

Grounds warranting a motion to reconsider include (1) an intervening change in

the controlling law, (2) new evidence previously unavailable, and (3) the need to

correct clear error or prevent manifest injustid@dwus, a motiorior

reconsideratioms appropriate where the court has misapprehended the facts, a

party’s position, or the controlling law.

Lyons v. New Mexico & of Corrections12 F.App'x 772, 773 (10th Cir. 2001) (unpublished)
(internal citation omitted).However, a motion to reconsider is not to be usédeargue issues
by rehashing facts and arguments already addressed or available, yet neigléotedriginal
proceeding.” Jaffrey v. Portercare Adventist Health Sydo. 15CV-02297NYW, slip op,

2017 WL 3437986, at *2 (D. Colo. Aug. 10, 2017).

To survive a 12(b)(6) motion to dismiss, tmunterclainmust contain “enough facts to
state a claim to relief that is plausiloe its face.” Ridge at Red Hawk, L.L.C. v. Schne|jd&33
F.3d 1174, 1177 (10th Cir. 2007) (quotiBgll Atl. Corp. v. Twomlly, 550 U.S. 544, 570
(2007)).

APPRAISAL CLAUSE

Because the Court’s analysis of tq@oraisal clausaffects its ruling on both parties’
pending motions, | will begin ther&heclauseprovides that if the parties disagree on the value
of the propertyor the amount of the loss, either party may demand an appraisal of th&éess.
Property Coverage Form ({5, ECF No. 2-1 at 117. Then,

each party will select @ompetent ananpartial appraiser. The two appraisers

will select an umpire. If they cannagiree, either may request that selection be

made bya judge of a court having jurisdiction. The appraisers will state

separately the value of the property and amount of “loss.” If they fail te,agre

theywill submit their differences tthe umpire. A decision agreed to by any two
will be binding.



Id. (emphasis added).
The term “impartial” is not defined in the policy. One wlatown dictionary defines
“impartial” to mean “not partial or biased; treating or affecting all equally.” iheiVebster,

https://www.merriammwebster.com/dictionary/impartiaHowever, a decision of the Colorado

Court of Appeals defines the term somewhat differentlyOwmers Ins. Co. v. Dakota Station Il
Condominium Association, In017 WL 3184568 (Colo. App. 201%ert. granted2018 WL
948601(Colo. Feb. 20, 2018), the court held that an impartial appraiser must act “fairly, without
bias, and in good faith,” but that the appraiser is not forbidden from favoring one sidénamore t
the other, i.ethat theappraiseneed nobeimpartial“in the sense that a judge or arbitrator (or
the umpire under this policy) would be required to be impartial.’at *4.

PENDING MOTIONS

|. Philadelphia’s Motion for Reconsideration [ECF No. 39].

Philadelphia contends that the Court erred (1) to the extent that it fourtkdethat
appraiser'sonduct could supportlzad faith claim; (2jo the extent that it founithat
Philadelphia’semoval of theappointment action to federal court could support a bad faith
claim; and (3)by refusingto dismisgshe amount oHometown’s bad faith clainthat were
determined and paid in appraisal. ECF NoaB%-2.

A. Appraiser’'s Conduct as the Basis of a Bad Faith Claim.

Philadelphia arguethat its appraiser’s conduct cannot form the basis of a bad faith claim
against Philadelphia. ECF No. 39 atlRcitesMagistrate Judge Wang’s opinion@hurch
Mutual Ins. Co. v. CoufiNo. 17€V-00209RM-NYW, 2017 WL 4029589 (D. Colo. Sept. 13,

2017), which was issued “months after Philadefdhoriginal motion was filed.”ld.


https://www.merriam-webster.com/dictionary/impartial

In Church Mutual an insured’s appraiser and public adjuster were alleged to have been
partial inan appraisal due nimproper and undisclosed busineskationshipbetween them
2017 WL 4029589, at *2. fe appraiser ahpublic adjusteprotested that since they were
merely agents of the insurdtie insurer’s only recourse was to denydppraisal awardather
than to hold them independenligble for theirconduct. Id. at *4. Judge Wanglisagreed with
the defendants’ notion of agency.h@feas g@ublic adjusters enployed by an insured and thus
“Is considered an agent of the insured,’impartialappraiser selectgoursuant to an insuraa
policy is less clearly an agent of the insurédl. Shefound a dearth of authority holdinghat an
appraiser, who is required to be ‘impartial’ under the Policy, would be appropcatedidered
an agent of the insuredId. In generalappraisers “are not subject to the control of the parties,”
and are “not agents in law and ought not to be in practidertvich Union Fire Ins. Soc., Ltd.,
of Norwich, England v. Cohi68 F.2d 42, 44 (10th Cir. 1933). Thttse “[flault of an appraiser
is therefore not the fault of the party appointing hird” Judge Wanghus observed that the
notion of agencys inconsistent with thansurance policg requirement that an appraiser be
impartial. Church Mutual 2017 WL 4029589, at *4.

Hometown notes that Magistrate Judge Wang’s Report and Recommendation is not
binding precedentECF Nb. 42 at 8. | agree, butllsoagree withJudge Wang’seasoning It is
fundamental to the appraisal clause that each parggselect,in good faith, an appraiser who is
competent an@npartial Thus, if the insurer selects an appraiser who is not competent or not
impatrtial,then the appraisal process was not conducted as agreed, and any award determined by
that appraiser and the umpisesubject tovacation If the insurer knowingly or intentionally
selected as its appraiser an individual who was not competent and impartighetiresuter

would be susceptible to a bad faith claim.



Here,however Hometown has not alleged that the appraiser $eteby Philadelphia,
Grant Trusér, was not a competent and impartial appraiser. Rattmetownalleges thaMr.
Truslerdid some things that caused delays in the appraisal procesbhatke stated that he did
not engage in discussions regarding the appointment of an impartial umpites ttatedhathe
does not review the file until an umpire is in platet he requested that Philadelphia go directly
to a court for the appointment of an umpire; #mat he left theountry for three weeks without
forewarning Hometowwr its selected appraiseECF No. 31 at 130-35. Hometowasis the
Court to impute those actions to Philadelphia on an agency theory, thereby suppoging a cl
that Fhiladelphia unreasonably delayed the processing of the claim. | am not pdrsuade

Philadelphia’sargument was not expressly raised in the initial motion to dismiss
However, | find it to be appropriate this instancéo exercise “the Court’s plenaryer to
revisit and amend interlocutory orders as justice requir8egrman v. KlenkéNo. 11CV-
03091PAB-CBS, 2014 WL 675417, at *1 (D. Colo. Feb. 20, 2014). It would not benefit the
parties to defer resolution of this legal issue to resolution omanany judgment motionThe
Court concludes that the Amended Complaint doestat¢a claim of bad faith or unreasonable
delay by Philadelphia on the basis of imputing Mr. Trusler's conduct to Philadalpdhjdo that
extent, the motion for reconsideratisnGRANTED.

B. Removal ofthe Umpire Appointment Action to Federal Court.

Philadelphia contends thtite Court failed t@address numerous cases estalviggthat it
was proper for Philadelphia to remove the umpire appointment actfederal court Id. at 2.
The Courtreviewed the cases to the extent it deemed it necessatliel@ourt’s position may
be simply stated and is not dependent on extensive examination of ca3én&reis nothing

inherently improper about removal of the appointment matter. That does not mean, however,



that evidence of the removal is necessarily inadmissible. If, for exain@teisevidence that
Philadelphia removed the case for the purpose of delay, that could support a bad faith claim

In its amended complaint, ECF No. 31iptiff alleges,in pertinent part:

37. Despite the fact that [Hometown] did not seek any monetary relief in its

petition, on August 30, 2016, Defendant improperly removed the Appointment

Action to the United States Digtt Court for the District of Colorado on alleged

diversity grounds.

42. Although [Hometown] filed the Appointment Action on August 10, 2016, as a

result of the Defendant’s improper removal of that action to Federal Cous, ther

was a delay of three months before the umpire was selected.

49. In forcing the Association to invoke the appraisal process and file for

appointment of an impartial umpire, and then improperly removing the Appraisal

Action to Federal Court, Defendant caused an additional anefurtlieasonable

delay of payments for covered benefits under the Policy.

66. Defendants further delayed resolution of this dispute by improperly removing

the Appraisal Action to Federal Court without a legal or factual basis to do so.

For purposes ad motion to dismiss the Court construes plaintiff's vpédladed
allegations of fact and inferences reasonably drawn from them in plaintiff's f&wen so, | do
not construe these allegations as asserting that Philadelphia removedih&vegr mattefor
thepurpose of delay. Rather, | construe them as asserting that the removalpwogser
because Hometown did not seek monetary relief, aneftéetof the removal was to delay the
process for three months.

| again conclude that it makes sets@address the issue now. If plaintiff develops facts
that would enable it to allege in good faith that Philadelphia removed the case forpihsepoir
delay, then the Court would grant leave to amend the complaint accordingly GR&NT the

motion for reconsideration and hold that, in its present form, the amended complaint does not

allege facts tat would permit the removal &erve as a basis for a bad faith claim.



C. Bad Faith Claim RegardingAmounts Paid in Appraisal.

Even after reading theibfs it is not entirely clear what target Philadelphia is shooting at
here. Notwithstanding the awkward wording of paragraph 80 of the amended complaint,
plaintiff is not asserting any claim based on the amount of the appraisal awlaedaanount
paid by Philadelphia pursuant to tla@praisal award The only payment issue | discern is
plaintiff's allegationthatPhiladelphia hasrrongfully withheld payment of thdepreciation piece
of the award ($32,909.39). The depreciation is also the subject of [Cofidefendant’s
counterclaim. It involves a dispute of material fact, i.e., has plaintiff ooitsactor performed
the repairs that would justify payment of the withheld depreciation. To anyt éxéemotion for
reconsideration touches on that aspect of the payment or, more accurately, nomtpéyee
appraisal award, it is DENIED.

Il . Hometown's Motion to DismissPhiladelphia’s Counterclaim [ECF No. 40].

A. The Counterclaim.

Philadelphia alleges thaetometown entered into a contract willomeGuardrestoration
whereunder HomeGuard agreed to perform certain work in exchange for thedprotee
Hometown'’s insurance claim against Philadelphia. ECF No. 40 at 27, 110. According to
Philadelphia, [aintiff's appraiser, Mr. Rockergienerated no repair estimate on his own; rather,
he relied exclusively on HomeGuard’s estimdtk.at 191415. Philadelphia alleges that
Hometown and its appraiser had a duty to disclose any facts likely to affechtéedst in the
outcome of the gpraisal. Id. at 28, 1118-19, 22But neither of thendisclosed HomeGuard’s
interest in the insurance proceeds to Philadelphia or the umpire, nor did Home@uat@1.

The umpire relied on HomeGuard’s estimate ad#ses for his appraisalnawae that



“HomeGuard knowingly and fraudulently misstated the cost of repairing theggaraased by
the hail storm at issue by improperly inflating its repair estimat.at 2829, 1123, 26.

In Counts | and Il of the counterclaiRhiladelphia alleges thir. Rockers was not a
competent and impartial appraiser. Philadelphia asks the Court to vacate gheahpprard and
to award damages including return of what it paid on the award. Count Il concemsatepr
and is not the subject of the pending motion. In Count IV Philadelphia alleges thatoMome
committed fraud by misrepresentation and concealmenppears to seek the same remedies on
this count as in Counts | and Il

B. Motion to DismissCounterclaims.

Hometownmovesto dismisscounts |, I, and IV of Philadelphia’s counterclaim on the
grounds that these couraee timebarred Alternatively,even if they are not timbared,
Hometown contends thabunts | and lishould be dismissed for failure to plead sufficient facts
to edablish that Hometown'’s appsar wasnot impartial, and the fourth count should be
dismissed for failure to plead sufficient facts to establish that Hometowmtisactor
misrepresented the value of the claimhat this misrepresentati@an be imputed to
Hometown.Id. at 2.

1.Time Bar

Hometown contends that Philadelphia’s right to seek vacation of the apprasdl
must be derived from the Colorado Uniform Arbitration Act (the “CUAA”) becalise
insurancepolicy itself does not providér vacation of araward. ECF No. 40 at 3—4’he
CUAA provides thaain action to vacate an arbitration awsnall be filed withir91 days of
receiving notice of the awarthless “the movardlleges that the award was procured by

corruption, fraud, or other undue means,Wwhich cas¢he motion to vacate shall be filed within

10



91 days after the reason for seeking to vacate the aw&rbwn or by exercise of reasonable
care should have been known. C.R.S. § 13-22-223(2). Hometown argues that under the
CUAA's time limits, Philadelphia’s deadline to vacate the award wasl@ec6, 2017 at the
latest, assuming Philadelphia sought to vacate the award due to alleged auorfaid, or
other undue meandd. at 4-5. Because Philadelphia filed k®unterclaim in January028,
Hometown contends that Rddelphia’s counterclairns barred

Philadelphia disputes the CUAA’s relevance to appraisals, noting that bynits, tikve
CUAA applies only to agreements to arbitrate. ECF No. 41(gudting CR.S. § 13-22-203
(“[T] his part . . . shall goversn agreement to arbitraty (emphasis added); § 1&-223
(“[T]he court shall vacate an awanéde in the arbitration proceediriyj(emphasis added)in
Auto-Owners Ins. Co. v. Summit Park Townhome As4@6.F. Supp. 3d 1150, 1151 (D. Colo.
2015), Judge Babcock concluded that the appraisal process set forth in the insurance policy,
which was materially identical to the policy at issue in this caas,“not an arbitration under
the CUAA.” Judge Babcoatitedthe Tenth Circuit’s decision iBalt Lake Tribune Publishing
Co. LLC v. Management Planning, In890 F.3d 684 (10th Cir. 2004T.he court there
explained that only a process in which a third party’s assessment setiépdite dnrough to
conclusion could be considered an arbitration. 390 F.3d at 689—-90. Judge Babcock noted that
because an appraisal like the one in this case requires two parties on the parel tndg
because their agreement would still leave issues for the court to resalliegn appraisal is not
an arbitration. 129 F. Supp. 3d at 1153-54.

Similarly, in Montview Bulevard Presbyterian Church v. Church Mutual Ins., Gtn.
14-CV-01635MSK-KMT, 2016 WL 233380, at *2 (D. Colo. Jan. 20, 2016), Magistrate Judge

Tafoya heldtat the insurance policy’s appraisal process was not an arbitration subject to the

11



CUAA. That policy’s appraisal process provision was materially identddie provision in
this case.See2016 WL 233380, at *2. Juddafoya reviewed Judge Babcock'saision in
Summit Parland Judge Matsch'’s decisionKICOM, Inc. v. Employers Mutual Casualty
Insurance Cq.No. 14CV-01854-RMB (D. Colo. June 16, 2015), and she concltikd[t]he
weight of authority in this District has now strengthened, with District Court judges
extending the Tenth Circuit's conclusion as to the Federal Arbitration Act toa@oler
Arbitration Act, thus favoring an interpretation that the appraisal process rat@slike in
Summit Park TownhonmandKCOM, is not an arbitration proceeding subject to the CUAK.
at *3.

Hometowncitesthe Colorado Court of Appeals’ decisionDakotawhere the defendant
argued that the plaintiff’s motion to vacate was not timely filed within the CUAA’s tamed
because the filig was captioned as a petition rather than as a motion. 2017 WL 3184568, at *1.
Neither party disputed that the CUAA’s tirhmnit applied, and the court found that the motion
had been timely filed regardless of its captitsh. However, with respect twhether the
appraiser was impartial as required under the CUAA’s requirements, théamdtthe parties
had not specifically stipulated to require the application of the CUAA’s stdsda. at *2. As
a result, the court found the CUAA’s requirements for impartial arbitratdrsatiapply.id. |
am not convinced by Hometown’s argument fhakotarequires that the CUAAe applied to
appraisals Rather, | interpret the case as providimgt where the parties stipulate or agree that
the CUAA applis, courts may apply it.

| conclude that the CUAA does not apply to the appraisal in this case, and therefore, that

the CUAA'stime limit does not act as a bar against Philadelphia’s counter&laim.

! Because the CUAA does napply to the appraisal at issuaeed not address Philadelphiaigument
that the CUAA deadlines, were they to apply, should apply only to Co@ad=CF No. 41 at 6 n.1.

12



2. The Court’s Authority to Vacate an Appraisal Awasda Matter of Contract
Interpretation.

In Colorado Hospial ServicesInc. v. Owners Ins. CoNo. 14€V-001859-RBJ, 2015
WL 4245821 (D. Colo. July 14, 20153)yacated an appraisal award in a similar cadeough
Hometown conceddbat the @urt “did not specifically cite the legal basis” for vacating the
appraisal award;lometownnonetheless argues that the case supjgedsgyument because “the
only legal basis on which the carrier relied for its argument was the CUBESF No. 43 at 3.
Notwithstanding that insurer’s position, however, the Cmathedts decisionas a matter of
contract interpretation, while acknowledging that the same result would haveumsorted by
the CUAA in that instanceSee2015 WL 4245821, at *2 n.3Seealso Summit Park129 F.
Supp. 3cat 1152 (noting that the Court (Dolorado Hospfial Servics vacated thappraisal

award “‘as a mtder of contract interpretatidi. | had no need squarely to face the question
whether the CUAA governs appraisal award€atorado Hospital Serviced.do in the present
case.

| am also persuaded layother decision iAuto-Owners Ins. Co. v. Summit Park
Townhome Ass;iNo. 14CV-03417-LTB, 2016 WL 1321507, at *1 (D. Colo. Apr. 5, 2016),
where Judge Babcoalacated an appraisalvardon the grounds that an appraiser was biased.
In that case, thappraisal provision of the insurance policy had no language authorizing an
action to vacatan award.Homeown countes thatthe authority for such an action in that case
wasderived fromJudge Babcock’s order setting forth guidelines to govern the appraisagroce
which explained the process by which a padyld request to vacate an awaElCF No. 43t

4-5. However, théactthatthere weresuch guidelinegn Summit Parldoes not imply that the

absence of such guidelines in other céséstal to a party’s attempt to vacate an appraisal

13



award Moreover, in issuing his guidelines, Jadgabcock indicated that the polipyovided
theauthority to vacate the award: “the policy requires the appraisers to be ‘entnged
impartial.” The guidelines below. . will minimize the risk that the appraisal award will need to
be vacateghursuant to this language Summit Park129 F. Supp. 3dt 1155(emphasis added)
Philadelphia also citeGold v. State FarpiNo. 10€V-0825RBJFMJIW, 2013 WL
1910515, at *5 (D. Colo. May 8, 2013Yherethe Gurt disqualified an appraiser under a
substantially identical insurance policy that did nacsfcally authorize suchction.
Hometown rightfully points out that thesue of whether an appraisal awahbuld be vacated
was notbefore the Gurt in Gold, butthatthe issue instead waghether to disqualify certain
appraisers. ECF No. 43 at 5. However, to the extent Philadelphi&oiigs support of the
proposition that a court may take action relative to an appessaimatter of contract
interpretatiorwithout the insurance policy providing express authority to do so, Philadelphia’s
point is well taken and is consistent with this Court’'s assessment of the relesatgwean this
district.

3. Sufficiency of Philadelphia’s Allegations Bfr. Rockers’ PartialityCounts landlll.

The counterclaim does not allege, in so many wordsMhaRockers knew about
HomeGuard’s interest in the outcotmat intentionally did not disclose that interest
notwithstanding his reliance on HomeGuard's estimbkewever, Philadelphia does allege that
Mr. Rockers had a duty to disclose HomeGuairtsrest, thus implying that he was aware of
that interest, and that by “relying exclusively on a contractor with a ralatgerest in te
outcome of the appraisal, yelg on a contractor that knowingly inflated the value of the damage
at issue, and failing to disclose HomeGuard'’s interest in the outcome of thisapa

Rockers failed to act as a competent and impartial appraiS&@F No. 38 at 28-29, 1122, 29.

14



For purposes of a Rule 12(b)(6) motion | construeatlegations of the counterclaiand
reasonable inferences drawn from those allegations in Philadelphia’s favaordibgly, | find
that Philadelphia hamplicitly alleged that Mr. Rockers was awarkthe situation and
intentionally chose not to disclose it to Philadelphia, Mr. Trusler or the umpitteeré is
admissible evidence that supports those inferences, | conclude that theystabligrethat Mr.
Rockers was not a competent and impasyraiser

One must be careful, however, to be aware of some fairly subtle distinctioreehetw
what Hometowrappears to balleging about Mr. Trusler and what Philadelpéugoears to be
alleging about Mr. Rockers. | have construed Hometown'’s allegations not itiothgs#r.
Trusler isnot a competent appraiser or that he was not impartiahsteiad to assert that he did
inappropriate thingafter he was selectedat delayed the process. As such, his conduct cannot
be imputed to Philadelphia. | have construed Philadelphia’s allegations to laessistt. t
Rockers was not impartial, i.e., that he did not act “fairly, without bias, and in good fHit@;
then there is no need to consider imputation of his conduct to Hometown, because thal apprais
process did not work as agreed, and the award would be vacateseBlgind that
Philadelphia has plausibly pled that Mr. Rocke&esnot impartial | DENY Hometown'’s
motion to dismiss Counts | and 11l of Philadelphia’s counterclaim. WhetherdBlplaa can
back these allegations up with admissible evidence is an issue for another day.

4. Sufficiency of Philadelphia’s Allegations of Fraud, Count V.

Philadelphia believes that Hometown'’s argument for dismissal of Count IV
misunderstood the gist of the count. |too had difficulty trying to figure this count tet. T
problemmight stem from Philadelphia’s allegation, “As a result of [Hometown’s] fréardu

misrepresentation and concealmdaytand through its appraiser, Chris Rockers, and its

15



contractor, HomeGuard?hiladelphia sustained damages in the amount of the appraisal award.”
ECF No. 38 at 35, 59 (emphasis addéd)at is a bit mysterious whewe learn, in

Philadelphia’s response to the motion, that it considers it to be “immatshather

HomeGuard was an agent of Hometown, aedknow from Philadelphia’s motion for
reconsideration that it argues that its own appraiser’s conduct should not be imputed to
Philadelphia oran agency theory.

As Il interpret the substance of Count 1V, it begins, as did Counts | amthl,
Hometown’s agreement that HomeGuard would receive as the compensationefoatiitsvork
all of the proceeds of its insurance claim against Philadelphia. But whereas the fGoustf |
and Il was on whether Mr. Rockers’ reliance on HomeGuard’s estimdte girtumstances
meant that he was notcampetent and impartial appraiser, the focus off€dl is on
Hometown’salleged concealment of its arrangement with HomeGinand Philadelphia, Mr.
Trusler and the umpire.

Hometown is a homeowner’s association. Its interest is in getting the damagieutesttr
to the hailstorm repaired at little if any cost to itself and its member homeowner® ighe
nothing inherently wrong with hiring a contractor on the basis tigatdntractor will be paid by
the proceeds of the insurance claim. From Hometown’s point of view it probably noaices g
business sense.

However, the nature of the contractor’s fee inherently created a motive te thitat
costs. This is not to say that HomeGuard necessarily did so. That is a disput&difact.
Philadelphia alleges that Mr. Rockers presentedstimate he obtained from HomeGuard in the
amount of $540,089.82 to the appraisal panel. ECF No. 38 at 35, 53. That is the exact number

tha was awarded for repairs to roofs and exteriors, constituting nearly the appraisal award.

16



Construing Philadelphia’s allegations in its favor for purposes of the motion to disfimsis
that it is reasonable to infer that Hometown must have krbatrMr. Rockers was presenting
numbers obtained from HomeGuard to the appraisal panel.

As a matter of law | hold that if Hometown knew that HomeGuard’s estimate ofltlee va
of the damage caused by the hailstevas being presented to the appraisal pdaheh it had a
duty to disclose its contractual arrangement with HomeGuard to Philadelphiausleriand
the umpire. It could make the disclosure directly. Or, it could ask Mr. Rockengefor e
HomeGuard) to make that disclosure. It doesn’t matter who makes the disdbosuhe duty to
be sure that it is madies with Hometown, the insuredhiladelphia alleges that neither
Hometown nor Mr. Rockers disclosed the contractual arrangement to the umpiré&loE83-at
21, 714.

Hometown suggestiatPhiladelphia did not rely on @éhomission. That is not
necessarily correct. In a concealment case, reliance is established bydhaivanparty acted
or did not act in reliance on the assumption that the concealed or nondisclosed factxi&gt.not e
See, e.gCJICiv 19:2 at 5 (2017 ed.). One may justifiably assume that another will not
intentionally fail to disclose a material fact that he has a duty to discBeseidat 19:9. If
Philadelphia had been made aware that HomeGuard hatkaahiaterest in the outcome of the
appraisal process that potentially could impact its estimate, it presuomaldl and would have
brought that to the attention of its appraiser and, ultimately, the umpire.

| note thatPhiladelphiaalso allegeshatHomeGuard was representitmthe City of
Arvada that the true value of the project was only $18530@@ same time it was presenting a
much larger number to Mr. Rockers for the appraisal partebsd factsif true, arguablyshow

that HomeGuard was playing fast and loose with the facts. Hometown'’s sjpectiat“[tjhe
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value given to the City of Arvada could have been in an effort to reduce the cost ohtite’ per
ECF No. 40 at 10joesn’t make it any betteBut it seems to me that this is a bit of a red
herring. The victim ofthose shenagans would be the City, not Philadelphiaappears that
even Philadelphia recognizes that the value of the damage exceeded $185,000.

| also note that | am not suggesting that Mr. Rockers’ knowledge or act®ommrted
to Hometown. If he was a competent and impartial appraiser, then his actsiarputet to
Hometown. If he was not a competent and impartial appraiser, then the appcoaisas froke
down, and the award would bebject to vacation But Count IV rises or falls according to what
Hometown knew and did.

| conclude that Count IV plausibly states a claim for fraud by non-disclosure or
concealment against Hometown. Accordinghg motion to dismis€ount 1Vis DENIED.

ORDER

For the reasons stated herein, defendant’s motion for reconsiderd&BANTED in
part andDENIED in part, angplaintiff’s motion to dismiss defendantt®unterplaintiff's
counterclaimgss DENIED. The motion for reconsideration is grantedhe extent that the Court
holds that Philadelphia’s appraiser’s alleged misconduct during the appaaisat be imputed
to Philadelphia, anthat plaintiff has not alleged facts that plausibly would permit Philadelphia’s
removal of the “appointment &on” to serve as a basis for a bad faith claim.

DATED this 30th day ofApril, 2018.

BY THE COURT:

Fabsptomn

R. Brooke Jackson
United States District Judge
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