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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 17€v-00803CMA-NYW

CHARLES SCHWAB & CO., INC.
Plaintiff,

V.

HIGHWATER WEALTH
MANAGEMENT, LLC,

Defendant

ORDER

Magistrate Judge Nina Y. Wang

This matter is before the court on Defendant Highwater Wealth Managements LLC’
(“Defendant” or “Highwater”) Motion for Stay of Discovery (the “Motion”)#31, filed July 28,
2017]. The undersigned considers the Motion pursuant to 28 U.S.C. § 636(l9)ydie
Referring Case dated March 31, 2017 [#6], the Case Reassignment dated April 3, 201 [#8], a
the Memorandum dated July 31, 2017 [#33]. This court concludes that oral argument will not
materially assist in the resolution of this matter. Accorgingpon careful review of the Motion
and related briefing, the applicable case law, and the entire case file, tilbea M®ENIED for
the reasons stated herein.

BACKGROUND
Plaintiff Charles Schwab & Company, Inc. (“Plaintiff’ or “Charles Schiyahitiated

this action by filing its Complaint on March 30, 2017. [#PJaintiff, a securities broker/dealer,
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entered into a custodial relationship with Highwater, a Registeredtinees Advisory firm
(“RIA™), wherein Highwater could offer its clienthi& option of having their assets custodied
with Charles Schwab. Id. at {{ 69]. However, Plaintiff alleges that its former employee
Gregory Giuffra resigned from Charles Schwab and joined Highwater, and in doingcaly, ill
solicited business from Plaintiff's clieni® violation of a nonsolicitation agreementvith
Charles Schwab. [#1]Plaintiff alleges that Highwater was impticn Mr. Giuffra’s illicit acts
and even encouraged them. [#14ccordingly, Plaintiff asserts the following claims against
Defendant: (1) tortious interference with contract (“Claim () misappropriation of trade
secrets pursuant to the Defefichde Secrets Act, 18 U.S.C. § 188tlseq.(“Claim II"); (3)
misappr@riation of trade secrets pursuant to the Colorado Uniform Trade Secrets Act
(“CUTSA"), Colo. Rev. Stat. §-74-101et seq.(“Claim 11I"); (4) unfair competition (“Claim
IV”); and (5) civil conspiracy (“Claim V7). [#1]. In addition, Plaintiff and Mr.i@fra are
currently engaged in arbitration before the Findnkidustry Regulatory Authority, Inqthe
“FINRA Action”). [#3]. Highwater is not a party to that proceeding.].[

On May 1, 2017, Highwater filed its Answer and assertednteoclaims for:
(1) declaratory relief that the Charles Schwab agreement not to sobcitoid agreement not to
compete; and (2) tortious interference with contract and prospective fihadeantage. [#16].
Highwater then filed its Amended Count@ims, amending its second counterclaim to tortious
interference with prospective business relations on May 19, 2017. [#19].

The undersigned then held a Scheduling Conference on May 30, 2017, settirigad pre
schedule for this matter that included September 1 and November 30, 2017, as the deadlines for

fact discovery and expert discovery, respectively. [#22]. On July 28, 2017, Higliveat¢he



instant Motion, requesting a stay of discovery through November, peéhding the resolution of
the arbitation proceedings between Plaintiff and Mr. Giuffra. [#31]. Defendant alsostedue
an expedited briefing schedule on the Motion given that fact discasesgt to close on
September 1, 2017. [#32]. The undersigned granted Highwater’'s request déapeited
briefing schedule [#35], and the Motion is currently ripe for resoluti8ee[#36; #37]. This
court turns to the Parties’ arguments below.
LEGAL STANDARD

“The Federal Rules of Civil Procedure do not provide for the stay of procegedings
Instead, Rule 1 instructs that the rules of procedure ‘shall be construed and ackdiritste
secure the just, speedy, and inexpensive determination of every’actButton v. Everest Nat'l
Ins. Co, No. 07 CV 00425 WYD BNB, 2007 WL 1395309, at *1 (D. Colo. May 9, 2007)
Nonetheless, when ruling on a motion to stay, courts weigh the following fac{tjsthe
plaintiff’ s interests in expeditiousl§igating this actiorand the potential prejudice to plaintiff of
a delay; (2) the burden on the defendants; (3) the convenience to the court; (4) tetsirger
persons not parties to the civil litigation; and (5) the public intei®sing Cheese Incident, LLC
v. Stylus Shows, IndNo. 1:02CV-01934LTB-PAC, 2006 WL894955, at *2 (D. Colo. Mar. 30,
2006) However, “says of the normal proceedings of a court matter should bexiteption
rather than the rule,Christou v. Beatport, LLCNo. 16CV-02912CMA-KMT, 2011 WL
650377, at *1 (D. Colo. Feb. 10, 2011), andystan this District are generally disfavoresge,
e.g, Chavez v. Young Am. Ins. CNo. CIVA 06CV02419PSFBNB, 2007 WL 683973, at *2 (D.

Colo. Mar. 2, 2007).



ANALYSIS

Whether the FINRA Action May Have Preclusive Effect

“Collateralestoppel, or issue preclusida,designed to prevent needless relitigation and
bring almut some finality to litigation[,]” and “bars a party from relitigating an issueedt has
suffered an adverse determination on the issue, even if the issue arises whewy th@pating
or defering against a different claim.’"Moss v. Kopp559 F.3d 1155, 1161 (10th Cir. 2009)
(internal citations and footnote omitted). In according preclusive tetfecthe issue(s)
adjudicated in a state proceeding, a fedeoalrtcmust look to the preclusion doctrines of the
state where thadjudication occurreg-Colorado in this caseSeeSalguero v. City of Clovjs
366 F.3d 1168, 1173 (10th Cir. 2004) (quotidgiv. of Tenn. v. Elligt478 U.S. 788, 798
(1986)). Under Colorado law, issue preclusion applies when four elements are“(tgtthe
issue is identical to an issue actually litigated and necessarily adjudicatesl pnidh action;
(2) the party against whom estoppel is sought was either a party to the prior action wityn pri
with a previous party; (3) a final judgment was entered on the merits in thepmmoaeding; and
(4) the party against whom estoppel is sought had a full and fair opportunitgatelithe issues
in the prior proceediny Concerning Application for Water Rights of Sedalia Water &
Sanitation Dist. in Douglas Cty343 P.3d 16, 2@Colo.2015). If these elements are satisfied, a
non-party to the underlying action may still raise issue preclusigiiensive nonmutual issue
preclusion applies when a nonmutual plaintiff seeks to preclude the defendant lftigyating
an unsuccessful issue from a prior proceeding; defensive nonmutual issue precluses appli
when a nonmutual defendant raises the doctrine against a plaintiff that ustulbckisgated an

issue in a prior proceedingseeCent. Bank Denver, N.A. v. Mehaffy, Rider, Windholz & Wilson



940 P.2d 1097, 116-8 (Colo. App. 1997%)see also Dodge v. Cotter Cor203 F.3d 1190,
1198 (10th Cir. 2000). Issue preclusion may also appintarbitration awardSeeUnion Ins.
Co. v. Hottenstein83 P.3d 1196, 1202 (Colo. App. 2003).

Highwater first argues for a stay because the arbittatiession in the FINRA Action
may dispose of Plaintiff's claisin this matter. [#31 at 5]Highwater contends that Plaintiff's
claims in the FINRA Action are nearly identical to its claimsiagtaHighwater. Id. at 5-6].
For example, Plaintiff asserts the following claims against Mr. Giuffra in tN&A& Action:
(1) breach of contract; (2) misappropriation of trade secrets; (3) breach of dutyaty;l@nd
(4) unfair competition. [#31-1 at 2]. According to Highwater, should the arbitrat@ snréavor
of Mr. Giuffra, Plaintiff's identical claims against Highwater must similarly fa#31 at 5-6;
#37 at3-6]. Specifically, if the arbitrators find that Mr. Giuffra either did not violdte hon
solicitation agreement with Plaintiff or that the rswlicitation agreement is unenforceable,
“then Highwater cannot be liable for tortious interference with that Ageaéor a conspiracy to
injure [Charles] Schwab.” [#31 at 5]. Similarly, if the arbitrators find ¥Mat Giuffra did not
misappropriate trade secrets, “then Highwater is absolved of any wrongdoidgdingcany
injunctive relief against Highwater that Plaintiff also seeks against Mr. Giufftae FINRA
Action. [Id.].

In response, Charles Schwab asserts that the FINRA Action will carry nagwecl
effect on this matter, because Highwater is not a party to the FINRAPAct[#36 at 8.
Relatedly, Highwater’'s counterclaim for tortious interference is not aeigs the FINRA
Action. [Id. at 16-11]. And, as to narrowing any issues in this matter, Plaintiff asserts that the

FINRA Action award will contain no reasoned explanation of the arbitrators’idegsirsuant



to FINRA Rule 13904(Qg); thus, the Parties will have no basis for determiningahdar why
the arbitratorseachedheir ultimate decision[ld. at 1.

It appears undisputed th#tat the FINRA Actionmay have preclusive effeabn this
matter. First, the FINRA Action will necessarily adjudicate whether: (1) Miffi@G violated
the nonsolicitation agreement; (2) the naolicitation agreement is enforceable; ¥&) Giuffra
misappropriated trade secrets; and (4) Mr. Giuffra’s acts constituted eofapetition. See
generally[#31-1]. Here, Plaintiff's claims assert liability against Highwater on the basis that it
conspired with Mr. Giuffra anevasimplicit in Mr. Giuffra’s illicit actions—the basis for the
FINRA Action. Compare[#1] with [#31-1]. Nor is it fatal that the arbitrators will provide no
explanation of their award, as they will still be required to actually and serdgsadjudicate the
issues just identified in order to issue the arbitration aw&eeln re: Larry lvan Behrends,
Debtor. Virginia CooleyLinder, CooleylLinder's Retail Prop., LLC, Virginia C. Linder &
Darrell F. Linder, LLC, Cooley Linder's French Quarter, LLC, PlainAfbpellee, v. Larry Ivan
Behrends, Defendatppellant, No. 14-CV-03247REB-AP, 2015 WL 5728825, at *4 (D.
Colo. Sept. 30, 2@).

Second, the parties are the same or in privity with one another, as Charlet Setav
party to the FINRA Action and Mr. Giuffra, as an employee of Highwaten igrivity with
Highwater. SeeCruz v. Bening984 P.2d 1173, 1176 (Colo. 199%rivity between a party and
a nonparty requires both a bstantial identity of interestand a working or functional
relationshipin which the interests of the ngasty are presented and picitl by the party in the
litigation.” (internal quotations, ellipsis, and citations omitted)). Third, the FINRA Actitin w

result in a final judgment on the merit&f. Shaffer v. Merrill Lynch, Pierce, Fenner & Smith,



Inc., No. C 1003943 CRB, 2011 WI3047478, at *4 (N.D. Cal. July 25, 201(@)oting that,
under Pennsylvania law, an unconfirmed arbitration award is considered a finagjudymthe
merits for issue preclusion purposes). Finally, nothing suggests that ChelmleabSor Mr.
Giuffra will not have a full and fair opportunity to litigate the issues in the FINRA Actiee
[#31 at 8; #37 at 4]. Accordingly, the FINRA Action very well could have preclusieeten
this matteragainst either partySee, e.g.Shaffer 2011 WL 3047478, at5-8; Lobaito v. Fin.
Indus. Regulatory Auth., IncNo. 13 CIV. 6011 GBD HBP, 2014 WL 4470423, at *12
(S.D.N.Y. Sept. 9, 2014¥roncluding that issue preclusion precluded the relitigation of issues the
plaintiff litigated in a FINRA arbitration proceeding against a different defendant).

The trouble is, fathis juncture, it isentirely unclear wien the arbitration will occuror
what the scope of arpreclusive effectight be. Indeed, to the extent that Mr. Guiffra is found
liablein the FINRA Action, it is not guaranteed that the presiding judge, the Honorable ri&hristi
M. Arguello, would permit Charles Schwab to invoke preclusion in its favdws,given the
level of uncertainty, this court concludes thhis factor is neutrabs to whether a stay is
warranted.

1. Whether a Stay isWarranted

Highwater continues that a stay is warranted underSthieg Cheesdactors namely
because Highwater thinks the FINRA Action may resolve or significamisow the issues in
this matter In support of its position, Highwater relies ddams v. Modernad Media, LI.C
wherein the court explained that a stay of nonarbitrable claims may be warrdmadtive
“arbitrable claims will have a preclusive effect on the nonarbitrable claimsnd] pedominate

over the nonarbitrable claims.” No.-©/-00513PAB-MEH, 2013 WL 674024, at *6 (D.



Colo. Feb. 25, 2013)internal quotations and citation omitted). Nevertheless, this court
concludes thaHighwater’s reliance ohdamsis misplaced, as\damsdealt with an underlying
arbitration proceeding involving the same parties. Here, Highwater ispastyato the FINRA
Action; accordingly the potential preclusive effect of the arbitration decision is yet to be
determined Further,“the mere fact tht piecemeal litigation results from the combination of
arbitrable and nonarbitrable issues is not reason enough to stay [pHietifire case.”Adams
2013 WL 674024, at *6

Defendantfurther argues that there will be no prejudice to Charles Schwab, because
Plaintiff already waited the full eighteen months after the expiration of thectestrcovenants
at issue in the FINRA Action before filing this matter, and that a stay until the AAIAfion
concludes “may negate the need for additional discovery for [Plaintiff].” [#81#37 at #8].
Second, Highwater argues it would be burdened by proceeding with discovery, esgaciall
that the FINRA Action may dispose of any need for additional discoverythatihere is a risk
of inconsistent rulings between this matter and the FINRA Action. [#31 at 7]. Third, &tighw
believes it would be more convenient for this court to grant a stay, because the FINBA Ac
may narrow or resolve thssues in this caseld| at 7-8; #37 at 9]. Lastly, Highwater avers that
allowing discovery to proceed would affect the interests ofpaoties, as Plaintiff has called
certain witnesses in the FINRA Action that may alsadbposedn this matter, andielatedly,
the public has an interest in “limiting expensive and {coesuming litigation. [#31 at8; #37
at 9-10].

Charles Schwab responds that a stay will prejudice its interests in prareedin

expeditiously with this litigation, as it would have ¢elay and reschedule the depositions



noticed for the month of August. [#36 at 5]. Furtl&gintiff seeks mandatory injunctive relief
requiring Defendant to purge Plaintiff's trade secrets from its passesbus,Plaintiff has a
compelling inerest in a “speedy” determination of this actiorld.][ Next, Charles Schwab
argues that there is no burden on Defendant to proceed with discovery, because any dmscovery
this matter is free for Mr. Giuffra’s use the FINRA Action, and because “thalk of discovery

has already been completed” in this matter and is complete in the FINRA Agfiibat 6-7 &

n.1]. As to convenience to the court, Plaintiff contends that Defendant is wrong to biedieve t
the FINRA Action “may” dispose of or narrow the issues in this matter, and a stdg place

more constraints on the court’'s docket in this matter and could require additional schedul
conferences. Idl. at 8]. Finally, Charles Schwab contends that there will be no additional burden
on witnessesalled during the FINRA Action that may then be deposed in this matter given that
Plaintiff may depose those witnesses on subjects not covered during the FINIBA, And the
public is better served by prompt resolution of litigatiokl. &t 9-10].

Ultimately, this court concludes that a stay of this matter is not warranted under the
circumstances Several faobrs are significant to this court’s conclusion. First, though it had the
right to do so, Highwater made an affirmative decision not to j@ftNRA Action,resulting in
overlapping claims being litigated in two distinct for&otably, the Parties agreed tbese
parallel tracks, andt no point prior to this Motion did Highwater suggest that a stay of discovery
in this action, pending the conclusion of the FINRA Action, may be warranted or forthcoming.
Next, as discussed above, it is uncertain as to when the FINRA Action will proceeddaraghe
Although Highwater indicates that the FINRA Action may be reset for some timetabé&dc

2017,see[#31 at 3], there is no guarantee that this will occur. In fact, Plaintiff intimadéshig



FINRA Action may be pushed to early 2018. [#36 at 11]. Similarly, even if the FINRIArAct
were to proceed to a hearing@Qttober2017, there is no indation as to when the arbitral panel
will issue the award-the basis for determining what, if any, preclusive effect the FINRA Action
may have on this matterTo the extent that a Partyishesto avoid inconsistent resultsr
additional expensest may, if appropriate, move for a stay administrative closuref these
proceedingsafter discovery is completed to defer substantive adjudication of these claims.
Lastly, discovery in the FINRA Action has already closed and discoverysmiaiter is &t to
close in a matter of weeks. The Parties already agreetlit® all discovery obtaed in the
FINRA Action in thiscivil action in an effort to avoid unnecessary duplication of expense. [#22
at 8]. To the extent that particular issues arise, agthe pending Motion to Quash, this court
finds that it is more appropriate to address specific issues rather thangeantndefinite stay
pending an unscheduled arbitration hearing.
CONCLUSION
For the reasons stated hereih,| SORDERED that:
(2) Defendant Highwater Wealth Management, LLC’s Motion for Stay of Discovery

[#31] is DENIED.

DATED: August 16, 2017 BY THE COURT:

s/Nina Y. Wang
Nina Y. Wang
United States Magistrate Judge
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