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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 17cv-01064NYW

ANDREW PETERSON,
on behalf of himself and all similarly situated persons,

Plaintiff,
V.
NELNET DIVERSIFIED SOLUTIONS, LLC,

Defendant.

AMENDED MEMORANDUM OPINION AND ORDER

Magistrate Judge Na Y. Wang

This civil actioncomes before the court dPlaintiff Andrew Peterson’s (“Plaintiff” or
“Mr. Peterson”) and Defendant Nelnet Diversified Solutions, LLC’s (“Dd&nt” or “Nelnet”)
crossmotions for summary judgent (“Plaintiff's MSJ” and “Defadant’'sMSJ”, respectively)
[#158; #168] as well as Nelnet's Motion to Decertify FLSA Collective Actifthe
Decertification Motion”)[#171, filed May 15, 2019]. The undersigned fully presides over this
case pursuant to 28 U.S.€636(c), the consent die Rarties [#11], and the Order of Reference
dated June 26, 2017 [#12]. For the reasons stated in this Memorandum Opinion and Order,
Defendant’'s Motion for Summary JudgmentGRANTED, Plaintiffs Motion for Summary
Judgment isDENIED, and Defendant’s €certification Motion isDENIED AS MOOT.
Because there are no federal claims remaining, the court declines to exercise sugplemen

jurisdiction andDISMISSES without prejudice Plaintiff’s remainingstate law claint

! The language regarding remand to state court was inadvertently includedciouttie original
MemorandumOpinion and Order.Having not been filed originally in state courtetie is no
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BACKGROUND

Plaintiff Andrew Petersofi‘Plaintiff’ or “Mr. Peterson”)initiatedthis actionon April 28,
2017, by filing a Complaint asserting a collective action under the Fair Labor Standatd
(“FLSA”), 29 U.S.C. § 216(b), for unpaid overtime wagen behalf of himself and all current
and former Account Managers and Qalinter Representativé$ [#1]. Mr. Peterson worked
for Defendant Nelnetwhich is in the business of servicing loans,itat Aurora, Colorado
location from approximatelySeptember 2011 to September 2014d. gt T 10, 11]. Mr.
Peterson allegethat Nelnet violated the FLSA by failing to pay him and other call center
representatives premium overtime compensation for hours worked in excess biofadyin a
workweek. [d. at § 2]. In support of his claim, Mr. Peterson averred that Nelnet failed to
accuratky track or record the actual hours worked ®¢Rs as follows: “(i) [by] failing to
provide [call center representativesijth a way to accurately record the hours they albtu
worked; (i) permitting [call centerepresentati®g to work before and &r they ‘clock in’ to
Nelnet’'s timekeeping system; and (iii) allowing work during uncompensated |luraksbreld.
at 1 6]. In his original Complaint, MPeterson asserted claims fd) violation of the FLSA on
behalf of himself and the colleeg; (2) violation of Colorado Minimum Wage Order on behalf
of himself and a Rule 23 class of individuélSecond Cause of Action”)and (3) violation of
the Colorado Wage Act on behalf of himself and a Rule 23 class of individtihisd Cause of

Action”). [#1]. Defendant subsequently filed a Motion to Dism[#¢49], which was mooted

basis for remand of this action to state court pursuant to 28 U.S4268tlseq.SeeHinson v.
Norwest Fin. S.C., Inc239 F.3d 611, 617 (4th Cir. 2001) (“Obviously, as Norwest recognizes, if
the case was not removed, it cannot be remahdeiting CarnegieMellon Univ. v. Cohill 484

U.S. 343, 351 (1988)

2 When refering to “Plaintiff” the cout intends o refer both to Mr. Andrew Peterson and the
collective joined in this litigation. The court will usdir. Petersoh when referring to Mr.
Petersorsindividual state law clainrand the aguments made in support of that claim.
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when Plaintiff filed his Amended Complaint as a matter of rigH#29; #30]. The Amended
Complaintincluded the same three claim#h additional factual detail[#29]. Defendantfiled
anAnswerto the Amended Complaint on October 5, 2017. [#37].

On January 31, 2018, Plaintiff filed a Motion for Court Authorized Notice Pursuant to 29
U.S.C. 8§ 216(b) of the FLSA (“Motion for Conditional Certification”). [#50]. @pril 25,
2018, the court granted the Motion for Conditional Certification in part, allowing a ttedldo
go forward as toAdvisors, Collectors, and Flex Advisors for gieift uncompensated lag
time (collectively, “CCRS’). [#79]. Shortly thereafte the parties stipulated to the following
definition of the conditionally certified collective:

Current and former Flex Advisors, Collectors, or Advisor Is who worked at

Nelnet Diversified Solutions, LLC’s Aurora, Colorado; Lincoln, Nebraska; and

Omaha, Nebrask@ustomer Interaction Center locations at any time from July 15,

2014 to April 25, 2018 and who worked -tffeclock without compensation at

the beginning of their shifts prior to clocking into the timekeeping system.

Individuals who worked as Colteorsin Direct Account Placement or “DAP” are

not included in this collective definition.

[#82].

On June 29, 2018, the notice administrator mailed the FLSA collection action notice to
the putative collective membevgho worked at the relevant locatioms Aurora, Lincoln, and
Omaha [#92]. Ultimately, 359 individuals opted into the FLSA collective, a few of whorme hav
since been dismissed from the collective for unrelated reasons, prinadtihg fto participate in
discovery. [#99; #100; #101; #102; #105; #108 at 11 n.3].

On November 16, 2018, the Parties submitted a Joint Status Report, in which Plaintiff
indicated “[tlhe Plaintiff is no longer pursuing any Rule 23 class actiomslai [#117at 1].

Plaintiff further indicated “[i]f the case relaes atrial, such trial would therefore be narrowed to

the compensability of activities that plaintiff alleges he was required torpetéobecome call



ready before clocking in prghift and related potential damages issuedd. &t 2]. The Parties
then indcated that they believed trial could be completed in five daysl.].[ Based on this
Status Report, the court dismissed the Second and Third Causes of Action fromethdedm
Complaintand ordered the Parties to file a Supplemental Scheduling Ordet9][#-ollowing
a Motion to Reconsider based on an ambiguity as to whether the Aased FLSA collective
members were still asserting their Colorado state law claims individually if not assa ttla
court affirmed its prior order and deniedther relef, finding that the relevant claims remaining
were the conditional class’s FLSA claims and Mr. Peterson’s individual atateldims. [#128;
#153]. Shortly thereafter, theaRies filed thanstantcrossmotions for summary judgment and
Defendant fled the Decertification Motion. After an extension of time harmonized the briefing
schedule on the pending motions, briefing closed on June 21, &t $he matters are now ripe
for decision.
LEGAL STANDARD

Summary judgment is appropriate only“ifie movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattet diddw.
R. Civ. P. 56(a)Celotex Corp. v. Catretd77 U.S. 317, 322 (198@tenderson v. InteiChem
Coal Co., Inc.41 F.3d 67, 39 (10th Cir. 1994). “A ‘judge’s function’ at summary judgment is
not ‘to weigh the evidence and determine the truth of the matter but to determthenthere is
a genuine issue for trial.”Tolan v. Cotton572 U.S. 650, 656 (2014) (quotiknhdeson v.
Liberty Lobby 477 U.S. 242, 249 (1986)). Nevertheless, the content of the evidence presented at
summary judgment must be admissible to be consid&edi-ed. R. Civ. P. 56(c)(4f;homas v.

Int'l Bus. Machines48 F.3d 478, 485 (10th Cir. 1995).



Whether there is a genuine dispute as to a material fact depends upon whether the
evidence presents a sufficient disagreement to require submission to a jonyversely, is so
onesided that one party must prevail as a matter of landerson477 U.S. 8248-49;Stone v.
Autoliv ASP, InG.210 F.3d 1132, 1136 (10th Cir. 200Qgarey v. U.S. Postal Servicgl2 F.2d
621, 623 (10th Cir. 1987). A fact is “material” if it pertains to an element of a clagdefense;

a factual dispute is “genuinef the evidence is so contradictory that if the matter went to trial, a
reasonable party could return a verdict for either paftyderson477 U.S. at 248. “Where the
record taken as a whole could not lead a rational trier of fact to find for themmoeng party,
there is no ‘genuine issue for trial.’Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gorp.
475 U.S. 574, 587 (1986) (citifgrst Nat. Bank of Ariz. v. Cities Service.C891 U.S. 253, 289
(1968)).

ANALYSIS

The court begins by considieg the gossmotions forsummary judgment. The court
begins with the undisputed material facts and then examines whether the timee ajualifies
as compensable time. Finding the time compensable, the court then proceeds ta conside
whether the times de minimis and concludes that the time at issue is so brief and recording it
poses such an administrative challenge that the timdeisminimisas a matter of law.

Accordingly, the court concludes that summary judgment should enter for Deféeladt



UNDISPUTED MATERIAL FACTS
The following undisputed materidhcts aredrawn from the Rrties’ crosamotions for
summary judgment.

1. Defendant Nelnet Diversified Solutions LLC is in the business of servicing studest |
[#168-1 at 5, 39:16-30

2. To this end Nelnetmairtains several “customer interaction centers” in Aurora, Colorado;
Lincoln, Nebraska, and Omaha, NebrasKd. t41:17-22].

3. At these centers, Nelnet employees service student loans and interacthiifs deer
the phone andhroughemail. [Id. at 2, 9:415. This case is awerned with those
employees who were worked as Flex Advisors, Collectors, or Advisors | frgml3ul
2014 to April 25, 2018 (“th€CRS or “the employees”).

4. CCRs are paid once they clock into the teeping system at their individual
workstations® [#1688 at 2, 12:1224. Before a CCR may clock in to the system, he or
she must first perform several steps.

5. First, the CCR selects a workstation and moves the mouse or presses a key to wake the

computer up from standby mode. [#168-11]at 3

3 The Parties agree as to #ie relevant material facts, but occasionally disagree withhar
party’s precse framing of a material fact or present a gita material fact which is actually an
inference or conclusion drawn from other material fadgteaut direct ewdentiary supprt. The
Parties also proffer many material facts which tbaricdoes not findelevant b its disposition

of the matter. Thecourt accepts and recounts below only the relevant material facts,
disregarding another party’'sbjedion as to he correct irgmpretation of that fact and
disregarding those alleged faethich ae not relevant iodirectly supported by evideac For
easeof reference, the court will cite to the relevamhderlying exhibitinitially, but future
referenceto this section will citdo these facts in the following form&Material Fact{ 1”

4 Nelnd has used several different timekeeping systems in thearglémeframe but because
the exact system is not relevant, the court does not distinguishelpetinese systems.



6. The CCR then inserts arniprivatd security badge and enters his or her credentials
(username, password)ld]].

7. The computer automatically launches Citrix, which loads the CCR’s persokabmles
and Nelnet’s Intranet which otains a link tahe timekeeping systemIdj].

8. Once the Intranet has loaded, an employee has access to the timekeeping system and
may, and nearly always does, clock into the system and begin receiving payident. [
#1685 at 2-3, 7:4-10:24 The time from thelmprivata badge swipe to the Citrix
session initiatings referred to as theBoot-Up Time” and the time from Citrix initiating
to the timeclock check in is referred to as tB&rix-Active Time& and collectively, “pre
shift activities.”

9. Compkting these prshift activities is necessary to conduct the CCR®hcipal job
duties. [d.; #159-1 at 39, 17:8-13].

10.The medianBoot-Up Timeis 0.5 minutes in Omaha, 0.9 minutes in Lincoln, and 1.02
minutes in Aurora. [#168-1&t17].

11.The malian 1@h percentileCitrix-Active Time—which the parties accept as the relevant
measure-is 11 minutes at Omaha, 1.3 minutes in Lincoln, and 1.25 minutes in Aurora.
[1d.].

12.Nelnet policy provided that CCRs were to be “call ready” within six tesmwf heir
scheduled shift, and, bgustom, permitted CCRs to clock in fivermates prior to the start
of a shift. [#168-31 at 2; #168-32 at 1].

13.Nelnet policy is that an employee should clock in at this point before launchyng an

further programs. Ifl. at 12—-13, 161:9-162:8].



14.To become call ready after booting up the computer and launching Citrix and the
Intranet,a CCR must launch several additional progrant. af 162:9-23].

15.Nelnet permits its employees to use their computers for persasks and the
timekeeping system design permits the employee to clearly delineate when the work
begins and ends. [#168-287 13.

16.CCRsare also permitted to do personal tasks when waiting for thehffteactivities to
complete which are basic, rote activities tthatnotrequire much if any thought or effort.
[#168-18at2-3, 57:7-18, 138:3-140:2].

17.Nelnet does not, and has never, used the timestasqciated with logging into Citrix
or insertion of thémprivataBadge for timekeeping purposes. [168t¥ &0].°

18.1t would betechnically challengingto link the Imprivata or Citrix timestamps to the
timekeeping system typically uséar compensation. #16823 atff 10-15; #168-at 1

11-16].

5 Plaintiff challenges Mterial Facts{ 17419 on the basis that “Defendardnaitted to never
consulting Citrix, Imprivata, or anyone @rhally about linking its records with Plaintiffs’ time
stamps and therefore any claim that suchagtre is impossible ompracticable is baseless.”
[#174 at 6]. Citing the depositiorof Ja®n Latimer, Plaintiff notes that he stated that “to [his]
knowledge” Nelnet never examined the feasibility of linking Imprivata or Citrix to the
timekeepingsydem. [#1742 at 45, 6-7]. This statement is insufficient to rebut the
uncontrovertedestimory of Wendi Beck, Managing Director of Benefits, Compensation, and
Payroll for Nelnet, who definitively states that linkage would be “not possgiveh thedesgn

of the systems at iseU#16823 at 1 1016] and Greg Counts, IT Director for Nelnet, who
similarly states that Nelnet has “no technological meandinto the systems at issue and that
Nelnet would “most likely”have to build specializk softwareto accomplish such a task.
[#1689 at 1 1616]. To be a “genuine” factual dispute, thareust e more than a mere
scintilla of evidenceand the disputenustbe more tharimerely colorablg Vitkus v. Beatrice
Co, 11 F.3d 1535, 1539 (10th Cir. 1993)Plaintiff’s reliance on Mr.Latimers lack of
knowledgewhether such linkageas consideredoes ot createa genuine matel dispute that
linking the two systems at issueowd be possibl@as Plaintiff offers no evidencaich asan
expet opinion or admissiothat tre linkage is pssble but Nelnet rarely failed to ask
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19.Linking the CCR’s compensation to thaprivataBadge inseron or Gtrix ogin would
most likely require customnmade software which Nelnet neither possesses nor knows
how to create [#168-23 at 1 12; #168# | 13.
ANALYSIS

Are the Pre-Shift Activities Covered by theFLSA

The Partiesrefer to thetwo categoriesf preshift time, theBoot-Up Time (defined as the
time between the employeebadge swipe and the time stamp initiating the pramdssoting up
each Citrix sessions) and tktrix-Active Time (defined as the time between compigtithe
launch of theCitrix virtual desktop application ancbmpletion of clocking in), as distinctE.g,
[#158 at 1314; #168at 24. As discused more fully below, the court’'s analysisndersany
distinction between the two cagoriesimmaterial] and so the cousimply refers d© thesetwo
categories as tHgreshift activities’

A. Legal Standard—Compensable Time

The FLSA does not provide a definition of work, abdited States Suprenm@ourthas
long-descibed “work or employmeritunder theFLSA as“physical or mental errtion (vhether
burdensome or not) controlled or required by the epgplcand pursued necessarilydan
primarily for the benefit of the employer and bissiness.”IBP, Inc. v. Alvarez546 U.S21, 25
(2005) Anderson v. Mt. Claens Pottery Cp.328 U.S.680, 6992 (1946). A yar after
Andersorand in reponse to concerns over overbreadth, Congresegdke Portab Potal Act
of 1947 caodified at 29 U.S.C. 8851-262,amending certain provisions of the FL3A
specifically preclude coverage for acties that areansidered preliminary or posthinary’ to
the principal activy of work. IBP, 546 U.S. at 25The “principd activities’ arethose advities

for which an employee is employedntegrity Staffing Sols., Inc. v. Bysk35 S.Ct. 513. 518



(2014) (quotig 29 U.S.C. 854(a)(1)). Under the “continuousvorkday ule,” all activity from
thefirst principal activityis ordinarily comprsable untilthe last principal @ivity. Castaneda v.
JBS USA, LLC819 F.3d 1237, 1243 (10th Cir. 2016).

Relevant hee, 8§254(a)(2) provides that “no employer shall be subjecany liability
for “activities which are preliminary to or postliminary to said gpact activity or actiities’
which occurbefore or subsequent tprincipal activities or activities” in the workday. This
distinction is not alwayseasily made The Supreme Court has recognized that somevities
which aretemporally preliminaryto the principal gainful activity themployee isemployed b
perform are compensable as those same princip@liaies when such preliminary activities are
“an integral and indispensable part of the principal activities for which warlareeemployed.”
Steiner v. Mitchel350 U.S. 247, Z5(1956). The word “integral’hasbeen interpretetb mean
“a dutythat caanot bedispensd with, remitted, set asideisregarded, or neglectédintegrity
Staffing 135 S.Ct. at 517. On the other hand, under timi®gral and indispensable standard,
activities whch are necessary to fierm one’s work butnot substantivelyconneced to the
actual performance of suahork are not considered compensableor instance, walking to a
workstationor waiting to don practive gearmay bea necessary precondition to performin
one’s duties but it is nonetheless not compleleshecase itis unrelated to the performance of
those duties. 854(a)(1) (excepting “riding, or traveling to and from the acflakte of
performance D the principal activity or activities whichsuch enployee is employed to
perform”);, IBP, 546 U.S.at 42 Similarly, although notrequiredto perform an employee’s
principal activities an employer may reqei certaintasksof employees without rendering time
spent performing suchaskscompensablesuch as mandatorseaurity screenigs Integrity

Staffing 135S. Ct. at 518 Likewise, passing through a security checkpoint for a nuclear iglant
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essential to the security of such a sensitive facility, but it is unrelated to rtioenpence ofthe
plant workers’ dutiesGorman v. Consol. Edison Corpl88 F.3d 586, 593-94 (2d Cir. 2007).

But when a preliminary tasksiintegral and indigensableto the performance of the
employee’sprincipal activities, that preliminariask is compensableStener, 350 U.S. at 256.
For example, some chemical plantsrivaith hazardas chemicals on a regular basis such that
extensive protective gear and regular bathing is required to maintain a healthy ane<daifig
environment Id. at 249. The aaf donning the protective geand bathing to remove harmful
chemi@l partculate matter is considered integral and indispersdi#cause it is inextricabl
interrelated to the performance of an employee’s work in such environmdntat 256.
Similarly, time gent sharpening knivef®r work at a slaughterhouse is cafesied itegraland
indispensable becauseazor sharpknives are required to safely and effectively produce clean
andaesthetically pleasingutsof meat. Mitchell v. King Packing Cq.350 U.S260, 263 (1956)
In sum,“an activity is integra and indipensable tdahe princi@l activities that an employee is
employed to perform-and thuscompensableinder the FLSA-if it is an intrirsic element of
those actiities and onavith which the employeeannot dispense if he is to perform his principal
activites” Integity Staffing, 135 S.Ct. at 519.

B. Application

Nelnet argues that the psift activties at issuare not compensable becaubkey ae
not principal activitis but rather preliminary adivities which are neitherintegral or
indispensabléo work. [#168at 1822, #174 at 613]. Rdying on Reich v. IBPInc., 38 F.3d
1123, 1124 (10th Cir. 1994nd Smith v. Aztec Well Servicing Cd62 F.3d 127410th Cir.
2006), Nelnet alsoargues thathie pre-shift acivities cannot be integral tBlaintiffs principal

activities, because¢he preshift activities are not demanding and permit a CCR to engage in
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personal discussions and diversions during the process. [#168Mai&ial Fact § 1. Nelnet
also cotends that computers arnotintegral and indigensable buinsteadmerely enhance the
performance capacity of the CCRs. [#162@&(“That Opt-Ins can complete their work assisting
borrowers more efficiently using eleonic reords (rather than volumaus paper files) is
insufficient to rendelogging in to computes ard loading jobrelevant programs “integral and
indispensable.”)].

Plaintiff argues that the pighift activity time is compensableecause the work
performed dring that time is the fgt “principal activity,” relying on Departnent of Labor Fact
Sheet #64. [#179 at 46]. Plaintiff further contends that even if the logging in process is not
considered a “principal activity,it is still compensable becausthe pe-shift activities are
integral and indispensable, as a CCR cannot ws€ithix systemuntil it has been successfully
initiated, andhe Citrix system is required by Nt in order for the CCRs to make and receive
callsfor loan servicing. [#158 at 15; 179 at §—7

1. Are Pre-Shift Activities “Principal Work ” or “ Preliminary Work ”?

Fact Sheet #64. Plaintiff contendsthat the Department of Labor's Wage and Hour
Division’s Fact Sheet #64 (“Fact Sheet”), attached to Plaintiff's Motion donr8ary Judgment
as Exhibit E. [#1591 at88], estdlishes that th pre-shift activitiesare “principal wak,” and is
entitled to significant defieenceunderSkidmore v. Swift & Cp323 U.S. 134 (1944)[#158 at
10, #174 at-6]. The Fact Sheet is specific to call center workers and statég\thakample of
the first principal activity oflie day for agas/specialists/representatives working in call centers
includes starting the computer to download work instructions, computer applications, anrd work
related emails.” [#159-1at 90]. Defendah counters that the Fact Sheet merits no deferenc

muchlessSkidmoredeference. [#180 at 5-7].
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Under Skidmore the deference due to an administrative agency interpretation of the law
depends on “the thoroughness evident incssideration, the vality of its reasoning, its
consistency with earlreand laer pranouncements, and all those factors which give it power to
persuade, if lacking power to controlGonzales v. Oregorb46 U.S. 243, 268 (2006fjores
Molina v. Sessing 850 F.3d 1150, 115@0th Cir. 2017) (same). Here, by its own terrig
Fad Sheet#64 only “provides general information and is not to be considered in the same light
as official statements of position contained in the regulations.” [1&990] In addition, in
concluling that “stating the computer to download woikstructions,computer applications,
and workrelated emails,” the Department of Laldhd not engage in substantive analysis nor
cite to statutory reference or case law interptietat [Id.]. Cf. Salazar v. Butterball, LLCNo.
08-CV-02071MSK-CBS, 2010 WL 963853, at*5 (D. Colo. Mar. 15, 2010)aff'd, 644 F.3d
1130 (10th Cir. 2011jobserving thaDOL “Opinion Letters and the like are entitled to respec
or deference to the exit that they have thépower to persuade which is based on the
thoroughnes of tle evalation, the validity of the reasoning, the opinion's consistency with
earlier and laterqnouncements, and any other factors which a cowds frelevaritand finding
that the DOLs 1997 and 200Dbpinion lettersregarding donning and daofiy were etitled to
some defeenceafter finding the agency’s position and reasoning persejasPlaintiff cites no
authority and this court could not independently find any, #etords Fact Sheét64 any
deferenceand the court notes thtne Fact Sheet was last igd in July 2008 [#1591 at 89],
prior to further rdinement of the applicable law by the Supreme Court and Tenth Circuit
Accordingly, ths court affeds limited aference to Fact Sheet #64, and notes thdbésnot

displace or supersedke cout’s own interpretationand judgmentvith respect to whether pre
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shift activities hereare “principal workR or otherwisecompensable Beltran v. Interchange,
Inc., 176 F. Supp. 3d 1066, 1085 (D. Colo. 2016).

Bustillos. For its partNelnetargwesthatthis caurt shouldsimply follow Bustillos v. Bd.
of Cty. Commissioners of Hidalgo GtiNo. CV 130971 JB/GBW, 2015 WL78738.3 (D.N.M.
Oct. 20, 2015),affd in relevant pat, rev’d in part sub nom. Jimenez v. Bd. of Cty.
Commissioners of Hidalgo ¢t 697 F. Appx 597 (10th Cir2017)and find thatas a matter of
law, the preshift activitiesare notprincipal work, and constite noncompensable taskBustillos
involved a 911 call center operator who had to perform severaliminary tasks éfore
begnning work including logging into her computer. 2015 WL 7873&t317. There, the
district court found that [d]Jonning a headset, logging into the computerd cleaningher
workstation are merely preliminary or postliminary to the productive wiuek tre emplyeeis
employed to perform. These activities do not constitute the actual work of consequence
performed for an employeand are more like the ingreasd egress pcess. Id. (quotations
and citations omitted). On appeal, the Tenth Cirafirmed in an unpubished opinion for
substantially the reasons advanced by the district court for each wiintgsr’ Jimenez697 F.
App'x at 598. In a footnote without ay andysis, the Tenth Circuidistinguished, without
discussionthe pre-shft briefing from “other peliminary, noncompensabléasks suchsaputting
on her headset and logging into her computéa.at 599 n.2.

The court respectfully etlines to find Bustillos contrdling in this instancesimgy
because the activities &sue are snilar and furtherdeclines to suggest th&igging into a
computer systershould be treateih all casesas“the digital equivalent of travel or of waiting in
line to clock in” [#168 atl18]. The ontrolling authority makes clear that courts taisternine

on a caeby-case basis whether an employeactivities are compensable under the FLS&e
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Smith v. Aztec Well Servicing Cd62 F.3d 1274, 1285 (10th Cir. 2006) (citationsitted; 29
C.F.R. § 785.6.

Bustillos relied onIntegrity Staffing, but this court finds the ingress/egress argument
unavailing because the screening at issuéniagrity Staffingwas wholy unrelated to the
performance of the employees’ taskihie employees had completed their tasks and were
screened as they left thearehous. 574 U.Sat 55. By contrast, setting up one’s computer to
take calls at a call center iistertwined with the substance performance of the day’s tasks. A
different situation might arise if employees wer paid for postliminary tasks such as shagtt
down one’s workstation and logging out, but here thespift-activities are both necessaoythe
performance of the day’s tasks and a material part of such performance.

The Bustillos court then went on to analogize Aztec Welland outof-circuit donning
and doffing cases to emphasize thak* and postshift activities that can be accomplished with
minimal effort and time are necompensablé 2015 WL 7873813at *18. But thiscourt
concludes that thisase is more lik€renshaw v. Quarke Drilling Corp.,798 F.2d 1345, 350
(10th Cir. 1986)(transporting tools to worksite considered integral and indispensatulé) A &

S Oil Well Servicing, Inc. v. Mitchel62 F.2d 552, 555 (10th Cir. 1958) (transpa@rtin
equipment to and from well sgewas cmpensablebecause the prghift tasks refer to the
substantiveools of performance, not secondary gear like safety goggles or hardt@atgpare
Mitchell, 262 F.2d at 555 (‘But employees who transport equipment without which well
sewvicing could not be dne, are performing an adty which is so closely related to the work
which they and the other employees perform, thamiutst be considered an integral and
indispensable part of their principal activitigswith Aztec Well462 F.3d at 1289 Kor is here

any evidence that Aet reglarly required the plaintiffs to pick up or drop off essential
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equipment or paperwork wiiltraveling, which could also constitute a “principal activity” within
the meaning of the Portdb—Portal Act ... Requiing empbyees to show up at thework
stations with such standard equipment as a hard hat, safety glasses, eandlsg$ety sbes is
no different from having a baseball player show up in uniform, or a judge with altabe.
simply a prerequisite fathe joh and is purely preliminary in mare”” (citations and quotations
omitted, formatting altered)).

The court find the Aztec Welkourt’s discussion of § 790d) to beilluminating on this
point 8§ 790.7d) provides that while commuting and trawehe isnot normally compensable,
when “walking, riding, or traveling is not segregable from the simultaneousrmenice 6 his
assigned work (the carrying of the equipment, etc.)t does not constitute traveio and from
the actual place of penfimancé of the principal activitie he is employed to performas
exempted undehe Portal Act29 U.S.C. § 25@)(1)].” § 790.7d). While theAztec Welkourt
found that showing up with basic safety geeas “not segregable from the simultaneous
perfomance of{the employees’assignedwork,” the court finds that the pighift activities in
this case aralistinguishableand soneitherAztec Welihor Bustillosare aailing. A logger who
neglects to carry & portable power saw or other heavy equipmest datirguished from
ordinary handtools) on his trip into the woods to the cutting area” simply cannot perform his
tasks under any circumstancdd. A logger is expcted to show up to the work site with a hard
hat, but the employer provides the chamsahich the employee muigprepareto perform the
work expected of him. Similarly, the CCRs would be unable to perform the labor fdr thieic
were hiredif they did rot complete the prshift activitiesto prepare the equipment their
employer provides fothem b use in perforimg theirtasks. In short, the court finds thatrtec

Well and 8§ 790.7(d) support the court’s finding that the-phét activities are integral to the
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principal activities, and respectfully disagrees with Bestillo court’'s detemination to the
contray to the &tent that court’s analysis is in tension with the cowatialysis here

The Pre-Shift Activities are Not, by their Nature, Principal Activities. There isno
dispute thatthe principal activity of worK of the CCRsis the servicing of lobans Material Fad
1 1L The CCRsservice student loans and interact with debtors over the phone and thmoaigh e
Id. at 13. And aside from the language from F&eet #64charactaring “starting the
computer to download work insictions computer applications,nd work-related emad,” as
“principal work” there is no real dispute that tRECRs are ot hired to log into a computer
system. See IntegrityStaffing 135 S.Ct. at 518bserving thatprincipd activity of work™ are
those agavities for which an emplgee is employell Therefore, this court concludes that the
pre-shift activitiesdo not constute the employeésprincipal work.”

This conclusion, however, does not resolve thiee the time associated withe preshift
activities are compensabléhis court finds that theappropriate approach is tmnsiderbased
on the circumstances presentdabre, whetherPlaintiffs’ pre-shift activities are comensable
underSteiner 350 U.S. at 256. Indeed, to hold otherwise mgylggesthat login activities,
regardlessof the principal workat issue, wereategoricallycompensable ononcompensable.
The case lavinterpretng the FLSA does not suggest to this court that painting with such a broad
brush is appropriafecompare Seiner, 350 U.S. at 256 (holdingh#&t clothes-changng and
showering were an integral and indispensable part optimeipal activity of manufacturig
automotivetype wet batteds) with Gorman 488 F.3d at 594 (holding that donniaghelmet,
safety glases and steel-toed boots though indspensale, were not integralto working at a

nuclear power lant). Accordingly, the court now turns to whether the-gindt activities are
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compeaisable as preliminary work that is integrablandispensable to the paipal adivities of
the employeeander the=LSA.
2. Are the Pre-Shift Activities Integral and Indispensabl&

Time and complexity. First, this court finds thallelnets argumentghat the preshift
activities are not copensablebecause thy take a short peyd of ime to complete and that
CCRs can pdorm aher taskgluring the same timare more appropriately considengihin the
inquiry of whether te de minimisexception applies The length of timeand the complexity of
the taskalone arenot necessagl materal to the analysis ofuch activities are “an intrinsic
element of those awities and one with which the employee cannot dispense if he is to perform
his principal activies” Integrity Staffing 135 S.Ct. at 519Cf. Reich 38 F.3d at 1126 h.(“It
could also be said that thane spentputting an and taking off these items is de minimis as a
matter of law, although it is more properly considered not work at all. Reqeimpipyees to
show up at their workstations with such standard equipnsenb dfferent from having a
basehll playe showupin uniform, a businessperson with a suit and tie, or a judge with a robe.
It is simply a prerequisite for the job, and is pungigliminary in natire”).

Integral and Indispensable Preparatory Work. Court have long held thaire-shift
preparaibn of tools or equipment is considered integral and indispensable to tlogadrin
activities when the use of such toois a readied omctivated state is an integral part of the
performance of the employee’sripcipal activities. See, e.g.Von Friewalde v. Being
Aerospace Operations, Inc339 F. Appk 448, 454 (5th Cir. 2009)checking out spmalized
tools iscompensable).Thus, sharpening knives for work in a slaughterhouse qsliecause
the employee regulaly use the knives in pasfming their duties. King Packing 350 U.S. at

263. And setting up and testiag MRImachinequalifiesas wdl because the machine must be
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in its readyto-use state for patients coming in at the start of the dégeKosakow v New

Rochelle Radiology g%ociates,P.C, 274 F.3d 706, 71718 @d Cir.2001). So too is loading a
truck with taols to drive to aworkdgte, Gaytan v. G&G Landscaping Constr., In&é45 F. Supp.
3d 320, 325 (D.N.J. 2015ard grooming, feeding, and training police dogs for carffeers

whose job depends on an efficient canine partReich v. New York City TransAuth, 45 F.3d

646, 652 (2d Cir. 1995Andrews v. DuB0js888 F. Supp. 213, 216 (D. Mass. 1995).

Here the court finds that settingp the computer and loading theewant progams to
become calteady is “an integralral indispensable part @he principal actiities for which
workmen are employed” und&teiner v. Mitche)I350 U.S. 247, 2561956) andtherefore does
not fall within the Portal Act’'s exemption There apearsno dispute between the Parties that
“Opt-Ins necessdy use computers to access electronically stored information, which requires
OptIns to log in to their computers and open-jetevant software.” 4168 at20; Matrial Fact
1 9. Indeed,the vey dat that allows the CCRto sevice student loans, e.gborrower
information and payment historygppears to residevithin the computer systenthereis no
evidencebefore this court that Plaintiffs have accessuchinformationoutsidethe canputer
applications Nelnet recognizeshat “many modern hourly workensse computers to access
electronically stored information to perform their work” [#168 at 20] iantthis casepart of the
expected principal actity of CCRsis to interact with bapwersthrough email. [MateribFact
13].

Ingress Process. Nelnet argues that the pshift activities arethe equivalents of
historically noacompensable ingress to the workstation avaiting in line toclock in. The
court espectfully disagees. Nelnet analogizes extensively to the ingregsocess which is

specifically classifiecas noacompensable preliminary time under the RloAct, 29 U.S.C.A.
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§ 254@)(1). See, e.g.[168 at 13 (referring to it as “digital ingess orwait time”)]. But this
anabgy fails because, specific statutoryesrptionfor travel timeaside, the ingresprocess is
not a part of the performance of theyts labor, it is ratherisiply a necessargrecadition like
the antecedent commutem the waker's home to the placd empbyment Here, there-shift
activitiesarenot onlynecessary, but the CCR makes regular use of the prepared electronic tools
in performing thei subsantivetasks. Therefae, the necessary preliminary woiik intertwined
with the substantive penfmanceof the principal tasks which renders suckelpninary work
integral and indispensablé\n employee is not employedaorive at the ofte or pass through a
secuity checkpoint, but shis employed to use certaimots in performance of her taskamd
pre-shit preparation of those tools istegrd and indispensable to the performancetioé
principal labor for which the employee is eoyd

Indeed, although the partiespseate the day between the jsteft adivities and he
remainder of thelay, the cout finds that there is nbasis to distinguls theBoot-Up Time and
the Citrix-Active Time from subsequent tien where the CCR isequired to launch ®veral
additional program$ become calteadybut has clockd in and begun receivingbmpensaon.
[Material Fact{ 14] Nelnetspeifically argues thatheseacts are not distinct[#168 at 12 n.5
(“[N] either the time spent logging to the computer nor loading jeklated programs is
compensablé)]. But under the“continuousworkday rule,” once the employee’s work day
startswith the first pringpal activity, all activity is ordinarily compensable until the work day
ends,Castaneda v. JBS USA, LL819F.3d 1237, 1243 (10th Cir. 2016).he entire time the
CCR speds fromfirst inserting tke Imprivata badge tobecomingcal ready—"the call-ready
proces5—is more sasibly viewed as onecontinuousprocessrequiredto prepareCCRsto

perform the principal activit for which they were hired, i.e., servicing stad loars by
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interacting withborrowersvia email or telephone This is work that is done for the benefit of the
employer and isntertwined withthe substamte performance of the day’s labahere the CCR
regularly makes use of the materials and pamgg prepaed in this process to desgned wok.
Crenshaw v. Quarles Drilling Corp798 F.2d 1345, 1350 (10th Cir. 19§6pansporting tools to
worksite considered integral and indispensabd®grruled on other grounds, McLaughlin v.
Richland Shoe Cp486 U.S.128 (1988)D A & S Oil Wl Sevicing, Inc. v. Mitchell 262 F.2d
552, 555 (10th Cir. 195&)ransporting equipment to and from well sites was compensable under
the Portal Act becausdranspoifing] equipment without which well servicing couldot be
dore, [is] an activity whichis soclosdy related to the work which they and the other employees
perform, that it must be considered an integral and indispensable part of theipgbr
activities’).

Donning and doffing casdselp illustrate the idtinction between necessary workdan
neessarywork intertwined with the substantive perftance of the employee’agsks When the
gear required of an employee is both required and must be donned and doffed at the employer’s
facility, that time is compes#ble. When the gear is not requirer may bedonned and doffed at
home, then that time i1sot compensable. Donning and doffing diggouniform is not integral
because one can do that at hoB&mnonte v. City of Mes&98 F.3d 1217, 1227 (9th Cir. 2010
(“[T]he relevant inquiry is not wétherthe wiform itself or the safety gear itself isdispensable
to the job—they most certainlyare—but raher, the relevant inquiry is whether the nature of the

work requires the donning and doffing process to bes donthe enployer’s premises.” (citig
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lower caurt opinion, quotations omitted§).But cleaaroom workers who were required to don
and doff at the facility were exempted from the Portal Act because that act was considered
integral and indispensablBallaris v. Wacler Siltronic Corp, 370 F.3d 901, 911 (9th Cir. 2004),
and as already mentiongtie same applies ®laugherhouse workers @arirg speial gear,|BP,

546 U.S. at 32, and battery plant workers handling hazardous cherSieatgr 350 U.S. aR7.

And jug as two employees can nekmall talk while putting on chainmail gloves, the CCRs
here can talk while booting up their conigngwithout changing the nature of the activity.

Wait Time. Nelnet's anbbgy to wait time is mee canpelling but ultimaely
unpersuasive. Generally, aanmployee wating to begin a principal activity is engaged
preliminary, norcompensable time29 C.F.R. § 790(g) (“Other types of activities wbih may
be performed outside the workday amdhenperformed under the calitions normally present,
would beconsdered“preliminary” or “postliminary” activities, mclude checking in and out and
waiting in line to do sa...”); see also, e.gIBP, Inc.v. Alvarez 546 U.S. 21, 42 (2005)
(waiting to begin the process of dommg proective gear is two stepsremoved fran the
productive activity and not compensableBridges v. Empire Scaffold, L.L,(3875 F.3d 222,
226 (5th Cir. 2017)holding that timespend waiting for company bus and drivingworksite
were not compensadl. Here the preshift activities are only one step removed from the
principal activity and, again, necessarily intertwined with the performahsech tasks.That

the preshift activities involvepeliods ofwaiting alternating with rote input no mopeecludesa

® The Tenth Circuit hasiddressed daning anddoffing protective gear in a slightly different
manner. thsteadof considering the relation between the protective gear ansldtieperformed
the Tenth Circuit hsfocusedon the definition of “changinglothes” which is exemptefiiom
the defnition of “hours worked” under 29 U.S.C.2930). Salazar v. Buttdall, LLC, 644 F.3d
1130, 1136 (10th Cir. 2011). TiBatterballcout did not addrss theintegral andndispensable
guestion.ld. at 1138 n.4.
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finding of indispensabity than waiting at a stop light would it€renshawor Mitchell. And the
availability of personal entertainment during thisqa®s no more precludes such finding than
the Crenshawor Mitchell plaintiffs listening to tle radio ortalking with ore anothewould.

The court finds that Defendant’s other authorityaiso distinguishable. For example,
Nelnetcites toButler v. DirectSATUSA, LLG 55 F. Supp. 3d 793 (D. Md. 201d4hdKuebel v.
Black & Decker (U.S.) In¢No. 08CV-6020, 20® WL 1401694 (W.D.N.Y May 18,2009), to
argue that logging into a computer and receiving work instructionmeta®mpensable. [#168
at 17]. But the email corespondence and computer use wsttases is distinguishable because
it only involved receining instriwctions aml directiors—in neither case did the employees then
make consistent use of the computer systems in performance of their taséspestively
cablecompany technicians and retail specialisButler, 55 F. Supp. 3dtar97; Kuebe| 2009
WL 140184, at *2 The compuer use in this case is consistent and integral the performance of
the CCR’s duties, not merely an unrelated precondgigh aseceiving directions to the next
job site Having found that the prghift activties areintegral ad indispensdb naure b the
CCRS principal tasks, this court now turns to whether they are nevertheless noncompensable

because they ade minimis
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Il. Are the Pre-Shift Activities NeverthelessNoncompensable aPe Minimis?

Nelnet arges thathe pe-shift activity timein this ase,which in the usual course takes
no more than two and a half minutes the high endconstitutesde minimisactivity and is
therefore not compensablender Anderson v. Mt. Clemens Pottery .C828 U.S. 680,
(1946). [#168 at 23]. Platiff couners that this time occurred reliably with every shift, and
even if the amount is small, the claim in #gggregate is rio [#174 at 15]. The court finds this
time isde minimis

The Tenth Circui adopting theed aplied in the Ninth Circuitformuatedin Lindow v.
United States738 F.2d 1057 (9th Cir. 1984pplies amulti-factor balancing test to deinine
whether he time at issue is fisubstantial or insignificant.. [and] which cannoas a practical
administrative matter be precisgtecaded for payroll purposes 29 C.F.R. § 785.47First, the
amount of time spent on a daily basisst be sfiiciently brief to qualify asde minimis—courts
usually permit a period of up to ten minsite qualify asde minimis, although the applicain of
the exception depends on satisfaction of the other factors in theResth v. Monfort, In¢.144
F.3d 1329, 1333 (10th Cir. 1998 Second,the court considers theractical administrative
difficulty of recordirg thetime. Id. & 1334. Third,the size of theclaim in the aggregateld.
Fourth and finallywhether the claimants performed the work on a regulasb&ki No sinde
factor is determinative in this holistic analysid. at 1333 (statinghat hie courtmust“evaluate’
these “fators”); Garciav. Tyson Foods, In¢.766 F. Supp. 2d 1167, 11738 (D. Kan. 2011)
Because the time in this case cledals well belowthe teaminute threshold, the court proceeds
directly to the other factors.

Regularity and Ascertainability. The ®urt finds thatthe ime in case regularly

occurring, readily ascertainable, and therefore is notértain and indefinité The parties d
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not dispute that the pighift activities occurred every time a CCR loggedoa systenbefae
beginnng work,nor do the partie dispute that the prshift activities have a definite start with
waking up the computer and insertiting Imprivatabadge. Neaiet disputes thease with which
it could use such information for timesheergosesput that is not the cotiis concernfor this
factor. For tre de minimis analysis, the court is concerned with whether dbeurrence and
length of the unpaidime is cetain and defirte, andin this case it is.“An employer may not
arbitrarily fail to count as hours woed any pat, howeve smdl, of the employee’s fixed or
regula working time or practically ascertainable period of time he is regulagyired to spend
on duties assigned to himJimenez v. Bd. of Cty. Commissioners of Hidalgy, 697 F. Appx
597, 599 (10th Cir. 2017) (qting 29 C.F.R. 8§ 785.47 Thetime is regularlyoccurringandmay
be readily ascertainednd this factor weighs in favor of PlaintiffThe court now turns to
Nelnets argument that its practically buréhsome ér such time to be reliabkecorded given
the use of the timekeepirgystem which cannot reive input from the insertion of the badge.
[#168 at 25-26).

Administrative Burden. The operative question iwhether tie time at issue in this case
“camot as apractical administrativemater be precisely recordedor payrdl purposes
8§ 785.47 Nelnet reles onCorbin v. Time Warner ErAdvance/Newhouse P’shig21 F.3d
1069, 1082 (9th Cir. 2016), which the court finds instructive. [#168 at 26]Cotbin, the
Defendant’s timekeepg systen rounded an empl@e’s repoted time to the nearest quarter
hourand Plaintiff alleged this deprived him of one (1) minute of compensable timsexenal
years & employment Id. at 1073. Applying the same & applcable in the Tenth Circyithe
Ninth Circuit found tlat the adnmnistrative burdens of capturing theddiional time were

outweighed by the practical administrative burd&h.at 1081-82.
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First, the practical adimistrative burden ofiDefendant]to cros+eference every
employeés log-in/out patterns is gte high. To do so[Defendantjwould have to
double-theck four time stamps (clocking infout for work; clocking in/out for
lunch) for each employee on each day tbe offchance that an employee
accidemally loaded an auxiliaryprogram. . .before loading [the relevant
timekeeping software]indeed, Cdbin’s argument thajDefendant]should have

done such an analysis would requif@efendant] to urdermine its poby

prohibiting offthe-clock wok by praactively searching out andompensating

violations. Moeover Cotbin's contention that the de minind®ctrine does not

apply becausfDefendant]could ascertain the exact kag/out times by scouring

its computer records is baseless; the de maidactrine is designed to allow

employers toforego just suchraarduoustask.
Id.”

In this case, Nelnet arguesathit faces a similar burden and states thatvould be
administratively infeasible for Nieet to incorpoate theTimestamps for timekeepg and ayroll
purposes, whethersing the Tmestamps alone an conjundion with the existing Timekeeping
System ad payroll system.” [#168 at 26]. Indeed, to get the undisputed times at issue in this
ca®, Nelnet’'s expert had to do precisely the sdafmriows crosschecking task theNinth
Circuit rejected inCorbin. [Id.]. The fundamental problem is thaeevidence before the cau
even taken in the light most favorable to Piéinis insuficient to permit a factfinder to
corclude thathe Imprivata badge swipanay belinked to the timekeeping systeandcan, asa
practical administrative mattebe preciely recorded for payrdl purposeswithout either
procuring a custorordered software to link the two or undergoing the laborious -ctossking
a issue inCorbin. [ld. at11, 26} MaterialFacs 17-19.

Plaintiffs argumentthat there are multiple metlls Detndants could have used to

accurately reaa this data, inclding addirg timeclocks at the desks to replace the current

system, designg new software, or crossefererting the data, is unsupported by admissible

” The courtnotesthat the Corbin court is assumingthat time spent booting up Plaintiff's
computer and loadg woik progransbefore clocking into the timekeimg is compensable.
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evidence. [#174 at 18]. Plaintifdoes notpresent any admissibleidencethatwould permit a
factfinder to concluded that these alternatives are not burdensome, nor do&f Riaut
Nelnets proffered maral factswith admissible evidenoestablishing the implausibility of such
altematives. Thus, he court finds this prongeighsheavily in favor of DefendantDefendant is
not obliged to us anyspecific timekeeping gstem, ad Plaintiff fails to setforth admissible
evidence thahis proposed solutions,ge, requiring Nelnetto entirely change the timekeeping
system to a puneblock, to undergo laborious manual cra$®cking, or to desiga new type of
software to ihk the two unrelated systemsvoud not beburdensome Aguilar v. Mgmt. &
Training Coip., No. CV 1600050WJ/GJF, 2017 WL 4804361, at *18 (D.N.M. Oct. 24, 2017)
(finding this factor favored defendant when the time was not able to be reliabtgedunless
defendan posted personnel atery location where the uncompensated time occurssd) also
Hubbs v.Big Lots Sores Inc, No. LA-CV-1501601JAK-ASX, 2018 WL 5264143, at *4 (C.D.
Cal. July 11, 2018)“Courts have also held that employers are negtiired to reconfigure
administratie systems to capture small amounts of compensable.”Yimidaight v. The
Wackehut Corp, 692 F. Supp. 2d 339, 345 (S.D.N.Y. 2010)he Court concludes that the
time spent donning/doffing generic protective geadésminimis. The Caurt finds [seven]
minutes to be an insignificant amount of time such thatpfactical adminisative dfficulty of
recording the additional time would outweigh the size of the claim in the ajgfegAlvarado
v. Costco Wholesale CorfNo. C 0604015JSW, 2008 WL 247739&t*4 (N.D. Cal. June 18,
2008)(finding that repositining the time clok wasburdensora and thus this factor weighed in
favor of employer).

The Aggregate Size of the Claim. Under the multfactor test inReich the cout may

look © either the total \ae of the claimthe total number of workers, or thalve of the claim
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per individual worker. 144 F.3d at 1334. The court finds that under any measure this factor
weighs in favor of Nelnet.

The court begins by disraging the non-joined putative membsrof the collective.
Plaintiff argues in part that treze of the claim is tge becaus there are approximately 3,150
additional employees who did not join this collective. [#174 at 19]. But the test refhesize
of the claim and the work perfoned by theclaimants. Reich 144 F.3d at 1334Lindow, 738
F.2dat 1063 (“Moreover, cous in other contexts have applied the de minimis rule in relation to
the total sum or claimnvolved in the litigatiorf (emphasisadded)). The ourt therefore
disregads nonjoined members of the collective as irrelevamthis issue.For those Plaintiffs
currently joined in this litigation,olst wagedor both the BoetUp andCitrix-Active Timetotals
approximately $30,000. [#168 at 28; #1749.

Although the cours within the Tenth Circuit h&e not expressly heldhe application of
this doctrine in the Ninth Circuit—which applies the same testonsiders the average claim per
employee, aggregating a dayle minimisactivities There’s no dabt that nearly80,000 man
hours of work inrHubbswas significant in absolaterms, but it avegedout © only “an average
gap time that is less than three minutes per.shifftubbs 2018 WL 5264143, at9; see also
Chao v. Tyson Food#nc., 568 F. Supp. 2d 1300, 131BI.D. Ala. 2008)(“Regardless of the
number of employees favhom Plaintiff seks back vages, or the length of time for which such
pay is sought, the proper focus is on the aggregate amount of uncompensated tawh for
enmployeeper day,not the total nmber of employees over any length of time. This courts
decision is constentwith [Reich v. Monfort, In¢.144 F.3d 1329 (10th Cir. 1998). But see

Lindow, 738 F.3d at 1063 (“We would promote capricious andciumésults, for gample, by
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compenating one worker $50 for one weskwork while denying thesame relief to artber
worker who has earned $1 a week for 50 weeks.”).

By contrast, other courts have emphasized the need to look at the entire amouet at issu
in thelitigation. SeeRutti v.Lojack Corp, 596 F.3d 1046, 1059th Cir. 2010X“[C]ourts apply
‘the de mimmis rule in relation to the total sum or claim involved in the litigatib{quoting
Lindow, 738 F.2d at 1063)Reich 144 F.3d at 1334Unde anyview, the court disregardbe
claims of those not joinedP?erez v. Wells Fargo & CoNo. C 14-0989 PJH, 261WL 1887354,
at *7 (N.D. Cal. Apr. 24, 2015§“Lindow does not hold that the court should consider the
aggregate size of the entifeollective’s] claim in the absence obther, relevant, factual
allegations. (quotation marks omié&d)).

In absolute tems, the Parties agee that the lost wages total approximately $30,000, well
below what other courts have found todee minimisamounts. Aguilar, 2017WL 4804361 at
*18 (finding this factor favored defendant when the claim was worth an indeterminatetamou
less than$355,478.0Q) Paintiff claims that this court should include various measures of
enhanced damages in this calculation, ding the figure nearer t0$60,000. [#174 at 19].
Notably, this section of the Response is devoid of any authondythe court sees no basto
aggregate anncertain, unawarded measures of damagésde minimistest is concerned with
the balancebeweenthe burden inremedyng the situation in relation tothe amount of lost
wages, statutory damages are not relev@rhis analysis. As it stands, the court finds that in
absolute terms the aggregate amount of the claim strongly supplertsiaimisfinding.

When considered on a pegipita basis, Plaintifffares no better. There aB86 opt-in
plaintiffs andplus theone ramed Plaintif leavesthe court with337total plaintiffs. For $30,000

of damages, that comes out to $84 per plaintiff ovectiilective period,from July 5, 2014 to
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April 25, 2018, based on regular periods of between one and two minutes of ancatap
work. Thecourt does not havaufficientinformation before it to determin@eciselythe average

lost wageger work day asindoubtely not every plaintiff woked full time duing the entiret

of the collective period, but there is no evidencehaecord to suggest thalhe figureamounts

to more thancens, raher than dollarsper day. Singh v. Cityof New Yak, 524 F.3d 361, 371

(2d Cir. 2008)“[W]e cortlude that any additional commuting time in this case is de minimis as
a matter of law . . .[T]heplaintiffs’ depositions show that the aggregate claims are quite small,
generdly amounting to oryl a few minutes on occasionahgs”); Haight, 692 F.Supj2d at 345.
Unlike Singh the time here occurred on a regular basis, but also (Bilikg) oftendid not even
amount to one minute. The court concludes that this factor stramgighs in favor of
Defendantgiven the tivial total sum and the brief dgitime at issue.Hesseltine v. Goodyear
Tire & Rubber Cqg.391 F. Supp. 2d 509, 520 (E.D. Tex03)(finding a time of ten to fifteen
minutes per day to bde minimis.

After weighing tle relevant factorghis court concludeshatthe Boot-Up Timeandthe
Citrix-Active Time collectively “preshift activities,” constitutede minimistime and are
therefae not compensable. The coweaches this conclusipmter alia, due to the unrebutted
evidence that adjusty to account dr this time would require a substantively different
timekeeping system, representing a serious administrative burden Defémdant. Plaintiff has
simply failed to adduce sufficient evidence to persubdecourt, or even create a genuine issue
of material fact, thatDefendantwas seriously and systematicallyndercompensating st
empoyees. Even with hundreds dDpt-Ins,the anount allegedly underpaid over the course of
the collective ation period is at best $30,000 and likely less. Givens#r@usadministetive

burden andhe “few se@nds or minutes of work beyond the scheduled working hadirissue,
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the court concludesat this time idde minimis Accordingly, summary judgment shall enter
favor of Defendan
[l The Court Declines b Exercise Supplementalurisdicti on.

Defendant briefly states that this court shoulddecine to exercise supplemental
jurisdiction over he sole remaining state law claim in this casserted by Mr. Peterson in his
individual capacity [#168 at 30].Mr. Petersen opposes this requegt174 at 2(.

A court may dismiss a case when, as here, the court dismisses afl @l@mwhich it
had original jurisdiction. 28 U.S.C. 8§ 1367(c)(3) In determining whether to exercise
supplemental jurisdiction ovestate lav claims, a courenjoys sibstantialdiscretion to balance
the exercise of jurisdiction with the needs of thee@asl judicial ecoomy. City of Chicago v.
Int'l Coll. of Surgeos, 522 U.S. 156, 17274 (1997) The Supreme Court and Tenth Circuit
have both held thatf‘federal chims ae dismissed before trial, leaving only issues of state law,
‘the federal coud should declinehe exercige of jurisdiction by dismissing thease wihout
prejudice” Bauchman for Bauchman v. W. High $SciB2 F.3d542, 549 (10th Cir. 1997
(quoting CarnegieMellon University v. Cohill 484 U.S. 343, 350 (1988) While not an
ironclad rule inflexbly applied, the Tenth Circuit has stated tleaurts“usually should” decline
to exercise jurisdiction in such circurastes. Koch v. City of | City, 660 F.3d 1228, 1248
(10th Cir. 2011).

The sole remaining claim in this caseMs. Petersots individud state lav claim under
the Colorado Wage Clai Act. [#29 at 167—77]. In considering the exercise of jurisdiction
the caurt considers thearties’interests in the efficient resolution of the matter in the foruth w
which they ardamiliar and before a judicial officer familiavith the case, with the principles of

federalism and comity inherent in committing issoé stae law to stateawurts. Cohill, 484 U.S.
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at 350. Consistent with the principle that ‘gtipns of comity and dderdism demand that a
state court try its owtawslts, absent compelling reasons to the contrary,” the court declines to
exercise jusdiction. Thatcher Enterprises.\Cache Cty. Corp.902 F.2d 1472, 1478Qth Cir.
1990) Knight v. Century Park Assocs., LLONo. 14CV-1584WJIM-NYW, 2015 WL 4575085,
at *4 (D. Colo. July 30, 2015)declining supplemental jurisdictiorfter dismissal 6 federal
claims); Sauer v. McGrawHill Companies, In¢.No. 99 N 1898, 200WL 1250099, at *1§D.
Colo. June 12, 2001jdeclining to exercis suppemental jurisdiction over Plaintiff’'s Colorado
Wage Claim Act claims following resolutiori the federal @dims).
CONCLUSION

For the forgoing reason, IS ORDERED that

(2) Plaintiff Andrew Peterson’Motion for Summay Judgmen[#158] isSDENIED;

(2) Defendam Nelnet’s Motion for Summary Judgment [#168{3RANTED;

3) Defendant Nelnet’s Decertification Motion [#1]7/is DENIED AS MOOT ;

(4)  The courtDECLINES to exercise supplemental jurisdiction under 8 1367(c)(3);

(5) Plaintiff’ s state law claim iDISMISSED WITHOUT PREJUDICE ;

(6) The Clerk of the Court is directed tBNTER JUDGMENT in favor of

Defendant Nmet Diversified ®lutions, LLC and

(7 Defendam, as the prevailing party, shall be awardesdcosts pursuant to Rule

54(d)(1) of he Federal Rules of Civil Procedure and D.C.COLO.LCivR 54.1.

DATED: September 3, 2019 BY THE COURT:

/)ﬂm%?f%‘*%

Nina Y. Wang
United States Magistrate Judge
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