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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 17-cv-01180-CMA-MEH

JAIME FUENTES, individually and on behalf of others similarly situated,
Plaintiffs,

V.

COMPADRES, INC., d/b/a Tequila’s (Golden),

TEQUILAS THORNTON NUMBER 6, LLC, d/b/a Tequila’s (Thornton),
TEQUILAS OF THORNTON, LLC d/b/a Tequila’s (Thornton),

EL AGAVE AZUL, INC. d/b/a El Tequileno (Arvada),

EL NOPAL, INC. d/b/a El Tequileno (Lakewood),

EL TEQUILENO #1 d/b/a El Tequileno (Aurora),

JOSE RAIGOZA DeJESUS GARCIA, and

RODRIGO SANCHEZ,

Defendants.

RECOMMENDATION OF UNITED STATES MAGISTRATE JUDGE

Michael E. Hegarty, United States Magistrate Judge

Plaintiff Jaime Fuentes, on behalf of himsaffd others similarly situated (“Plaintiff”),
initiated this action on May 12, 2017 and filed the operative Second Amended Complaint on
September 15, 2017 allegingter alia, that the Tequila Defendahtnd the Tequileno Defendants,
which are restaurants and alleged owners/maragfethe restaurants, failed to pay the proper
overtime rate for hours over 40 worked in the workweek, retained tips for management, failed to

provide adequate notice related to the tip credit, and over-reported his tips on paystubs in violation

The “Tequila Defendants” are Compadres Inc., Tequilas Thornton Number 6, LLC,
Tequilas of Thornton, LLC, and Jose Raigoza DeJesus Garcia.

*The “Tequileno Defendants” are El Agave Azul, Inc., El Nopal, Inc., El Tequileno #1,
and Rodrigo Sanchez.
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of the Fair Labor Standards Act (“FLSA”) anet@olorado Wage Claim Act (“CWCA”). Each set

of Defendants filed a motion to dismiss all claimaiagt them. The Court finds that the Plaintiff's

state law claims against the individual Defendants must be dismissed, but none of the other
arguments proffered by the Defendants support dismissal at this stage of the litigation and, thus, the
Court recommends that the Honorable Christine M. Arguello grant in part and deny in part the
Defendants’ motions.

BACKGROUND

Statement of Facts

The following are factual allegations (as opposed to legal conclusions, bare assertions, or
merely conclusory allegations) made by the Rif&in the Second Amended Complaint, which are
taken as true only for analysis under Fed. R. Civ. P. 12(b)(6) pursussti¢mft v. Iqbagl556 U.S.

662, 678 (2009).

Plaintiff worked for Tequila’s Family Mexican Restaurant as a waiter/bartender from
October 24, 2016 to February 22, 2017. For theé d¢osiple of months, Plaintiff worked at the
Thornton location, then for the next two monthshweked at the Golden location. Regardless of
the location, Plaintiff Fuentes’ paycheck included same notation at the top: “Tequila’s Family
Mexican Restaurants, 17535 S Golden Road Golden, CO 80401-2635.”

Both the Thornton and Golden locations utbexdlsame kind of point-of-sale (“POS”) system
for clocking in and out and placing customers’ esddhe menus at the two restaurants were the
same. The logo and signs at the t@staurants looked the samertker, regardless of the location,
Plaintiff was required to wear the same unifoanhpng sleeved grey shirt with the Tequila’s logo

on it.



Plaintiff’'s manager in Golden, “Alejandro,” waek at Thornton as a server with Plaintiff.
Plaintiff knows other people who waed at Thornton and who stadtevorking at Golden when it
reopened. Additionally, he knows other serverovitad worked at various Tequila's Family
Mexican Restaurant locations.

In addition to waiting tables, Plaintiff was t&skwith “side work” such as loading ice into
the soda machine, making iced tea, slicingdiesy stocking the salt and pepper racks, cleaning the
tables and floors, writing the daily lunch specials for customers, and rolling silverware. In his
position, Plaintiff regularly interacted with custera who were from all across the United States.
He handled food and other supplies that originatddide of Colorado, and he utilized Defendants’
credit card machine to process payments.

When he worked in Thornton, Plaintiff estireatthat, on average, he worked 45 hours per
week. In Golden, Plaintiff estimates that he veark5 hours per week for the first three weeks after
the location opened, after which he worked ald&uthours per week. Plaintiff usually worked six
days per week, or every day of the week except Tuesday, and he almost always worked both the
lunch and dinner shifts. Generally, Plaintiff started work around 10:00 a.m. before the restaurants
opened for customers at 10:45 a.m. in Golden or 11:00 a.m. in Thornton. Then, Plaintiff would
clock out in the middle of the afternoon, for appmately two-to-three hours, between 2:00 p.m.
and 5:00 p.m. The restaurants both closed 80Id.m. on Fridays and Saturdays and at 10:00 p.m.
during the remaining days of the week. Plaintifuld generally clock out at closing time, unless
there were any guests remaining in his sectiorsuti circumstances, he clocked out shortly after
the last customer left, typically twenty-to-thirty minutes after closing time.

For the biweekly pay period ending December 31, 2016, Plaintiff's paystub indicates that



he
worked more than eighty-six hours at the Goltteation. Thus, in at least one of the two weeks
constituting that pay period he worked more than forty hours per week. He also worked “off the
clock,” meaning the Defendants required Plaintifp&sform work before clocking in and/or after
clocking out. Specifically, Defendantegularly required Plaintiff to clock out, then perform the
“side work” and cleaning activities, which took approximately twenty-to-thirty minutes per day to
perform. Defendants did not payakritiff for this time in wages, nor did he receive any tips related
to this time. For almost every shift he workedolden, Plaintiff's manager, Alejandro, required
him to clock out, then perform cleaning activitig¢hen he worked at Thornton under a different
manager, such requirement happened less frequently, but still occurred approximately two-to-three
times per week.

In this position, Plaintiff’'s pay scheme wagsminimum wage plus tips. In 2016 (and the
first pay period of 2017), hisgelar hourly rate was $5.28 per hour and his overtime rate was $7.92
per hour. Thereafter in 2017, Hisurly wage rate was $6.28 per hour and the overtime rate was
$9.14 per hour. Thus, Plaintiff was paid an meot rate for all hours over 40 worked in a
workweek.

Plaintiff, like others similarly situated, wasver informed about or provided notice of any
tip credit claimed by the Defendants. Even though customers would regularly leave tips on credit
cards, tips were only ever paid to servers, includilagntiff, in cash at thend of the shift, not by
paychecks. On the pay stubs, all the tips were reported as cash tips. Management retained tips
intended for Plaintiff and others similarly situatet.some point when he was working at Golden,

Plaintiff realized that the amount of tips reported on his paystubs was more than he actually



received. In around mid-February 2017, he complain&efendant Garcia about the over-reporting
of his tips. Approximately one week lateretmanager, Alejandro, accuaksBlaintiff of stealing
tequila and fired him.

Il. Procedural History

Based on these factual allegations, Plaintiffmmaon behalf of himself and other similarly
situated willful violations of the FLSA includg minimum wage violations; failures to compute
overtime properly for sub-minimum wage tippedriers; and incorrect payment of overtime and
minimum wages due to incorrect accounting of Baworked. Am. Compl., ECF No. 63. Plaintiff
also claims violations of tleWCA, including failures to pay minimum wages and weekly overtime
premiums; improper payment of tips, failure to pay wages when due, failure to pay all earned wages,
failure to properly keep records, and willful failure to respond to a wage dertthnd.

Both the Tequila Defendants and the Tequileno Defendants responded to the operative
pleading by filing motions to dismiss arguing treitce Plaintiff was not employed by some of the
Defendants, he had no standing to bring claims against them and the Court lacks subject matter
jurisdiction to hear such claims. In additione thefendants contend that Plaintiff fails to state
plausible claims under the FLSA and CWCA, #mglindividual Defendants are not liable under the
CWCA.

Plaintiff counters that, even were he meoiployed by some Defendants, his allegations
plausibly demonstrate that all Defendants are liable under the FLSA and CWCA as a “single
employer” or “single enterprise,” which is a thealifferent than the “joint employer” doctrine
applied by the Defendants. Further, Plaintiff cadtethat for collective (or class) action complaints

such as that here, courts have historically fatnadl a plaintiff need not “determine conclusively”



which of the defendant companies was his oredmeployer at the pleading stage. Plaintiff also
contends that the individuals are properlyned as Defendants under the FLSA and CWCA, FLSA
coverage questions are not proper for Rule 1aisaland Plaintiff's allegations are sufficient to
demonstrate plausible overtime claims, improper retention of tips, and record-keeping failures.
Finally, Plaintiff asks that, should the Court deterartins allegations are insufficient, he be granted
leave to file a third amended complaint.

Defendants repRthat they are separately owned and, thus, do not meet the definition of a
“single enterprise”; Plaintiff fails to establish an employee-employer relationship with certain
Defendants; Plaintiff fails to properly rebefendants’ argument that his allegations do not
demonstrate enterprise coverage; Plaintiff shoulthegfranted leave to @md for the fourth time;
Plaintiff's allegations are insufficient to state claims for overtime and improper retention of tips; and
Plaintiff cannot sue an individual under the CWA.

LEGAL STANDARDS

Defendants contend this Court lacks subject matter jurisdiction over Plaintiff's claims
pursuantto Fed. R. Civ. P. 12(b)(1) and, otherwisg, éingue Plaintiff fails to state claims for relief
pursuant to Fed. R. Civ. P. 12(b)(6).

l. Dismissal under Fed. R. Civ. P. 12(b)(1)
Rule 12(b)(1) empowers a court to dismesscomplaint for “lack of subject matter

jurisdiction.” Dismissal under Rule 12(b)(1) is reojudgment on the merits of a plaintiff's case,

*The Tequila Defendants contend that Pléfistresponse brief should not be considered
for violations of Judge Arguello’s practice stiards for font and page length. However, the
Tequila Defendants’ motion also exceeds the regupage length and Plaintiff responded to two
motions, totaling thirty pages in length, in only eighteen-and-a-half pages.
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but only a determination that the court lacks authority to adjudicate the nfagteiCastaneda v.
INS 23 F.3d 1576, 1580 (10th Cir. 1994) (recognizing federal courts are courts of limited
jurisdiction and may only exercise jurisdiction whepecifically authorized to do so). A court
lacking jurisdiction “must dismiss the causeaay stage of the proceeding in which it becomes
apparent that jurisdiction is lackingfull Life Hospice, LLC v. Sebeliuig09 F.3d 1012, 1016 (10th
Cir. 2013). A Rule 12(b)(1) motion to dismiss mistdetermined from the allegations of fact in
the complaint, without regard to mere conclusory allegations of jurisdi@ioith v. Plati258 F.3d
1167, 1174 (10th Cir. 2001). The burden of estabigubject matter jurisdiction is on the party
asserting jurisdictionButler v. Kempthorneb32 F.3d 1108, 1110 (10th C2008). Accordingly,
the Plaintiff in this case bears the burden of distaing that the Court has jurisdiction to hear his
claims.

Generally, Rule 12(b)(1) motions to dismisslfmk of subject matter jurisdiction take two
forms. Holt v. United Statest6 F.3d 1000, 1002 (10th Cir. 1995).

First, a facial attack on the complaintifegations as to subject matter jurisdiction

guestions the sufficiency of the complainin reviewing a facial attack on the

complaint, a district court must accept the allegations in the complaint as true.

Second, a party may go beyond allegations contained in the complaint and challenge

the facts upon which subject matter jurisiic depends. When reviewing a factual

attack on subject matter jurisdiction, a ddtdourt may not presume the truthfulness

of the complaint's factual allegations. A court has wide discretion to allow

affidavits, other documents, and a limited evidentiary hearing to resolve disputed

jurisdictional facts under Rule 12(b)(1). In such instances, a court’s reference to

evidence outside the pleadings does not convert the motion to a Rule 56 motion.
Id. at 1002—-03 (citations omitted). The present motion launches a factual attack on this Court’s

subject matter jurisdiction; therefore, theutt will accept not the truthfulness of the Second

Amended Complaint’s factual allegations for its Rule 12(b)(1) analysis.



Il. Dismissal Pursuant to Fed. R. Civ. P. 12(b)(6)

“To survive a motion to dismiss, a complaintshcontain sufficient factual matter, accepted
as true, to ‘state a claim to relief that is plausible on its fadgbal, 556 U.S. at 678 (quotirigell
Atlantic Corp. v. Twomb|y550 U.S. 544, 570 (2007)). Plausilyjitn the context of a motion to
dismiss, means that the plaintiff pled facts wrattbw “the court to draw the reasonable inference
that the defendant is liable for the misconduct allegktl. Twomblyrequires a two prong analysis.
First, a court must identify “the allegationstie complaint that are not entitled to the assumption
of truth,” that is, those allegations whichealegal conclusions, bare assertions, or merely
conclusory.ld. at 679-80. Second, the Court must consider the factual allegations “to determine
if they plausibly suggest an entitlement to reliefd’. at 681. If the allegations state a plausible
claim for relief, such claim survives the motion to dismisk.at 680.

Plausibility refers “to the scope of the allegas in a complaint: if they are so general that
they encompass a wide swath of conduct, muchimfiocent, then the plaintiffs ‘have not nudged
their claims across the line from conceivable to plausibknhdlik v. United Air Lines671 F.3d
1188, 1191 (10th Cir. 2012) (quotiRmpbbins v. Okla519 F.3d 1242, 1247 (10th Cir. 2008)). “The
nature and specificity of the allegations required to state a plauddm will vary based on
context.” Kan. Penn Gaming, LLC v. Collin6856 F.3d 1210, 1215 (10th Cir. 2011). Thus, while
Rule 12(b)(6) standard does not require that afitaestablish a prima facie case in a complaint,
the elements of each alleged cause of action mayddgiermine whether the plaintiff has set forth
a plausible claimKhalik, 671 F.3d at 1191.

ANALYSIS

At the outset, the Court recognizes the Tenth Circuit's admonition that “[flederal courts



‘have an independent obligation to determine whether subject-matter jurisdiction exists . . . at any
stage in the litigation.”Image Software, Inc. v. Reynolds & Reynolds €89 F.3d 1044, 1048

(10th Cir. 2006) (citingArbaugh v. Y & H Corp.546 U.S. 500, 506 (2006)). The Tequileno
Defendants challenge whether this Court has subjatter jurisdiction to hear Plaintiff's claims

by arguing primarily that Plaintiff had no employment relationship with them. The Tequila
Defendants make this same argument regardiggilees of Thornton, LLC and, otherwise, contend
Plaintiff fails to allege individual or enterpriseverage under the FLSAhe Court will begin with

an analysis of the challenge to subject matter jurisdiction.

l. Does an Employment Relationship under th&LSA Implicate the Court’s Jurisdiction?

It appears that the Tenth Circuit has not addressed whether the employment relationship
under the FLSA is a jurisdictional question, butaist one court in this District has followed other
district courts in finding that it isSee Murphy v. Allstaff Med. Res., In¢o. 16-cv-02370-WJM,

2017 WL 2224530, at *3 (D. Colo. May 22, 2017) (“The Court agrees with the proposition that
existence of an employment relationship between or among the parties is a jurisdictional requirement
under the FLSA.”) (citind.i v. Renewable Energy Solutions, [Mdo. 11-3589 (FLW), 2012 WL
589567, at *4-5 (D. N.J. Feb. 22, 2012p¢ also Doe | v. Four Bros. Pizza, Ind¢o. 13 CV 1505

(VB), 2013 WL 6083414, at *5 (S.D. N.Y. Nov. 19, 2013) (“UnlikeAnbaugh the FLSA's
employer-relationship language appears in a statutory provision that plainly speaks in jurisdictional
terms, by addressing the jurisdiction of the fedeoairts to hear claims arising under the FLSA.”)
(citing 29 U.S.C. § 216(b)White v. Classic Dining Acquisition CorNo. 1:11-cv-712-JMS, 2012

WL 1252589, at *2 (S.D. Ind. Apr. 13, 2012) (findiagplaintiff, who was not an employee of

twenty-six out of twenty-eight named defendahég] no standing to sue the twenty-six defendants).



In Arbaugh the Supreme Court adsised whether Title Vil*slimitation of covered
employers to those with 15 or more employees affected subject-matter jurisdiction or was “simply
an element of a plaintiff's claim for relief.546 U.S. at 510-11. The Court noted that “[s]ubject
matter jurisdiction in federal-question cases imstimes erroneously conflated with a plaintiff's
need and ability to prove the defendant bound by the federal law asserted as the predicate for
relief—a merits-related determination.td. at 511. The Court concluded that the statutory
limitation wasnotjurisdictional saying, “neither § 1331, nbitle VII's jurisdictional provision, 42
U.S.C. 8§ 2000e-5(f)(3) (authorizing jurisdiction oaetions ‘brought under’ Title VII), specifies
any threshold ingredient akin to 28 U.S.C. § 1332's monetary floor. Instead, the 15-employee
threshold appears in a separate provision that ‘does not speak in jurisdictional terms or refer in any
way to the jurisdiction of the district courts.Td. at 515 (quotingipes v. Trans World Airlines,

Inc., 455 U.S. 385, 394 (1982)). The Court’s “brighe” rule—"when Congress does not rank a
statutory limitation on coverage as jurisdictional, courts should treat the restriction as
nonjurisdictional in characterid.)—has been applied to determine the jurisdictional parameters
of other federal statutes, including the FLSA.

For example, iGilbert v. Freshbikes, LL32 F. Supp. 3d 594, 600 (D. Md. 2014), the court
addressed whether the defendant’s contentiontthais not an employer under either Title VII or
the FLSA was “jurisdictional.” Thé&ilbert court looked at the definitions of “employer” and
“employee” under the FLSA and appliddbaughs “bright line” rule to conclude, “whether a
defendant is an employer as defined by the FLShislement of the plaintiff’s meritorious FLSA

claim and does not implicate subject matter jurisdictidd.’at 601 see also Chavez v. Monté4

“Title VIl of the Civil Rights Act of 1964, as amended.
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F. Supp. 3d 1091, 1092 (W.D. Ark. 2015)¢ Court finds that the gsigon of FLSA [enterprise]
coverage is not a jurisdictional inquiryBuqua v. Celebrity Enters., Ind\o. 12-cv-00208-WJM,

2012 WL 4088857, at *2 (D. Col Sept. 17, 2012) (citilgrbaughand finding,“the Supreme Court

has held that definitional requirements in a statutory scheme—such as who is an ‘employer’ or
‘employee’—are more properly considered an @etof the offense rather than a jurisdictional
issue.”);Rodriguez v. Diego’s Rest., In619 F. Supp. 2d 1345, 1350 (S.D. Fla. 2009) (“This Court

is persuaded by the reasoningfirbaughthat the requirement thajpéaintiff establish individual

or enterprise coverage is not jurisdictional.”). These latter cases (and others not cited here) make
clear that questions of employee/employ@verageunder the FLSA are not jurisdictional.

However, Murphy and related opinions conclude that the employmmelationship is
governed in the FLSA by § 216, which “uses the terms ‘employee’ and ‘employer’ throughout,
refers to the employment relationship, and speakser jurisdictional terms, stating that ‘[a]n
action to recover [for] liability ... may be maintained against any employer (including a public
agency) in any Federal or State court of compigjurisdiction by any one or more employees for
and in behalf of himself or themsehaesd other employees similarly situatedd’ (citing 29 U.S.C.

§ 216(b));see also Four Bros. Pizza013 WL 6083414, at *5 (“Unlike iArbaugh the FLSA’s
employer—relationship language appears in a stgtptovision that plainly speaks in jurisdictional
terms, by addressing the jurisdiction of the fedewoalts to hear claims arising under the FLSA.”).

Notably, inFour Bros. PizzandLi, the courts determined whether an employee-employer
relationship existed by examining the “economic redalitod such relationships. The Tenth Circuit,
too, has used the “economic reality” test to exemvhether a plaintifis an employee under the

FLSA. See, e.g., Johnson v. Unified Gov't of Wyandotte C3@¢.F.3d 723, 729 (10th Cir. 2004);
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Baker v. Flint Eng’'g & Constr. Cp137 F.3d 1436, 1440 (10th Cir. 1998gnderson v. Inter-Chem
Coal Co, 41 F.3d 567, 570 (10th Cir. 1994). Howeverijlvhi was not asked to do so, in none of
these cases did the Tenth Circuit characterizexiséence of an employment relationship under the
FLSA as jurisdictional. In fact, ilohnsonthe trial court sent the qu&s of whether the plaintiffs
were employees to the juryohnson371 F.3d at 728-29. Also, in appching its analysis of the
issue, thdohnsorcourt stated, “As applied the plaintiffs in this casand their relationship to the
defendantsthe FLSA generally defines an empdeyas ‘any individual employed by a ... political
subdivision of a State ..29 U.S.C. § 203(e)(1).1d. at 729 (emphasis added). Thus, itis unclear
whether the Tenth Circuit, faced with the dueswhether an employment relationship under the
FLSA is jurisdictional, would answer affirmatively.

More recently, the Seventh Circuit followed the analysis of a District of Maryland case
finding, in response to a standing inquiry, thaffider the FLSA, alleged employees’ ‘injuries are
only traceable to, and redressable by, those who employed theengér v. Nat'| Collegiate
Athletic Ass’n843 F.3d 285, 289 (7th Cir. 2016) (quotRgman v. Guapos I, Inc970 F. Supp.
2d 407, 412 (D. Md. 2013)). Without further analysise court determined that the plaintiffs’
“connection to the other schools and the NCAA idda tenuous to be considered an employment
relationship” and concluded the plaintiffs lack&dnding to sue any defendant other than their
undisputed employend.

Notably,Romanappears to be contrary @lbert, suprg both of which originate from the
District of Maryland and were issued by the same judge. In both cases, certain defendants filed
motions to dismiss for lack of subject matterigdiction arguing they were not the plaintiffs’

employers.See Romar®70 F. Supp. 2d at 411-12 (“Defendants endtthat Plaintiffs have failed



to establish subject matter jurisdiction because their complaint fails sufficiently to allege that
Defendants were Plaintiffs’ ‘employer’ for purposes of the FLS&i)bert, 32 F. Supp. 3d at 600
(“Defendants assert that theynganot Plaintiff's employer undeitker Title VII or the FLSA, and
the court assumes that thssthe basis for their subject matter challenge.”).Rtman issued
September 6, 2013, the court granted the motion task$mding that the platiffs lacked standing
to bring a putative collective action against aesants at which they were not employed because
they failed to demonstrate “the required employaplyee relationship necessary to establish that
their injuries [were] fairly taceable to the Corporate Defendants, [ Jor that a favorable decision
against the Corporate Defendants would redremisitiffs’ alleged injuries.” 970 F. Supp. 2d at
415-16. Conversely, iGilbertissued July 9, 2014, the court found that “whether a defendant is
an employer as defined by the FL%2an element of the plaintiff's meritorious FLSA claim and
does not implicate subject matter jurisdiction.” 32 F. Supp. 3d at 6@1light of this incongruity
and the Seventh Circuit’s lack of analysis on the issue, the Court is not inclined to recommend
following the opinions irBergerandRomarnf

The Court concludes that, without clear direction from the Tenth Circuit as to whether an

employee-employer relationship under the FLSA is a jurisdictional question, as well as the Tenth

*The Court recognizes thRbmaninvolves a putative collective action whiBlbert
involves a single plaintiff; however, this appears to be a distinction without a difference where
there is no indication in either opinion that the court has taken the type of claim under
consideration for purposes of the present analy®e® als®9 U.S.C. § 216(b) (providing
private right of action for individualand putative collective action members).

With this said, the Court acknowledges that the Tenth Circuit could reasonably
determine, like the Seventh Circuit, that thesiiom involves a plaintiff's standing and whether
he or she can demonstrate an employment relationship pursuant to the joint employer doctrine,
single employer doctrine, or economic realities test suchRenman 970 F. Supp. 2d at 413
and inCrumbling v. Miyabi Murrells Inlet, LLC192 F. Supp.3d 640, 644-45 (D. S.C. 2016).
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Circuit’'s past opinions demonstrating the coust hat historically considered the question to be
jurisdictional in nature, this Court respectfully declines to follow the unpublished opinions in
Murphy, Li, andFour Bros. Pizzaand recommends that Judge Arguello refuse the Defendants’
invitation to analyze the issue wholly pursuant to Rule 12(b)(1).

Il. Do the Allegations Plausibly State P4intiff is an Employee of Defendants?

Defendant Tequilas of Thornton LLC and the Tequileno Defendants argue the Plaintiff is not,
and never was, an employee of theirs and PtBsdilegations are insufficient to show employment
relationships under either the joint employer doctrine or the economic realities test. Plaintiff
counters that his allegations are indeed suffitiedemonstrate employment relationships with the
Tequileno Defendants and Tequilas of Thomnot under the “joint employer” doctrifbut under
a “single employer” theory.

A. Application of the Single Employer Theory

The Tenth Circuit has articulated the difference between the “joint employer” and “single
employer” doctrines as follows: “Although theseottests are sometimes confused, they differ in
that the single-employer test asks whether two naltyiseparate entities should in fact be treated
as an integrated enterprise, while the joint-eypt test assumes that the alleged employers are
separate entities.Bristol v. Bd. of Cnty. Comm’rs of Clear Cre@42 F.3d 1213, 1218 (10th Cir.

2002) (applying tests for analysis of claims under the Americans with Disabilities Act).

"Plaintiff specifically declines to argue the “joint employer” theory saying, “Defendants
improperly conflate the concepts of several Defendants’ inclusion as part of the ‘enterprise’ or
‘single employer’ versus aadditional separate employer or ‘joint employer.” These are
different concepts, and must be analyzed as such. . . . Ultimately, Plaintiff is arguing that the
related entities constitute a single ‘unit’ for purposes relevant to the applicable wage laws, and
that that singular unit was what, as a matter of economic reality, was the ‘employer’ of the
plaintiff and others similarly situated.” Resp. 6—7.
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“[T]he single employer test focuses on the relationship between the potential employers
themselves.” Knitter v. Corvias Military Living, LLC 758 F.3d 1214, 1227 (10th Cir. 2014)
(applying tests for analysis of gender discrimioaitlaim pursuant to Title VII). “Courts applying
the single-employer test generally weigh fourdast ‘(1) interrelations of operation; (2) common
management; (3) centralized control of labor relations; and (4) common ownership and financial
control.” Id. (quotingBristol, 312 F.3d at 1220). For purposedinfling shared liability, courts
including the Tenth Circuit “generally considére third factor—centtezeed control of labor
relations—to be the most importanSandoval v. City of BouldeB88 F.3d 1312, 1322 (10th Cir.
2004) (applying tests for analysis of gender, race, and national origin claims under Title VII).

Importantly, the Plaintiff has cited, aride Court has found, no Tenth Circuit opinion
applying the single employer doctrine to determine whether an employment relationship exists under
the FLSA. Courts agree that Title VII defsman “employer” quite differently than the FLSA
defines the same terrdee, e.g., Salemiv. Colo. Pub. Emps. Ret. AB8GF. Supp. 3d 1132, 1158
(D. Colo. 2016)see also Saavedra v. Lowe’s Home Ctrs.,, Ind8 F. Supp. 2d 1273, 1283 (D.
N.M. 2010). However, without recognizing any diface between Title VIl and the FLSA, at least
one district court in the Tenth Circuit has ciBrtstol and applied its single employer test, including
the four factors, to determine whether theitold of certain defendants to an FLSA complaint
would be futile under Rule 12(b)(6%ee Creechv. P.J. Wichita, LI)o. 16-2312-JAR-GEB, 2016
WL 4702376, at *3 (D. Kan. Sept. 8, 2016)he court found that theahtiff's allegations of the

“same office,” “common ownership,” and “sharedlicies” regarding pay were sufficient to
demonstrate an employment relationship with the defendants necessary to state a plausible FLSA

claim. Id.



In other circuits, courts have applied the “single employer” test to determine whether
allegations are sufficient under the FLSA itopose liability and demonstrate employment
relationships with defendants who do nopéwoy the plaintiffs. For example, duarez v. 449 Rest.,

Inc., 29 F. Supp. 3d 363, 367 (S.D. N.Y. 2014), the capptied the “'single integrated enterprise’

test . . . to assess whether augr of distinct but closely affiliated entities should be treated as a
single employer,” and found the allegations suffitterdemonstrate “interrelated operations” and
“centralized control of labor relationsid.; see also Davis v. Abington Memorial HQspl7 F.

Supp. 2d 556, 564-65 (E.D. Pa. 2011) (applying theatedtfinding the plaintiffs’ allegations
insufficient to demonstrate not only a nominal defendant, but also any interrelation among the
defendants)Marsteller v. Butterfield 8 Stamford LL.QNo. 3:14-cv-1371 (AWT), 2017 WL
4286364, at *3 (D. Conn. Sept. 27, 2017) (“Courts regydied the four-factor [single employer]

test for FLSA purposes.”) (citinguarezand other cases from the districts of New YoBQddy v.

Astec, Inc.No. 1:11-cv-123, 2012 WL 5507298, at *5 (ET2nn. Nov. 13, 2012) (applying the test
and finding no evidence of centralized control of labor relatidRaiford v. Telekenex, IndNo.
C10-812RAJ, 2011 WL 3563383, at *3 n.7 (W.D. Wash. Aug. 15, 2011) (recognizing that the test
was “developed in the context of employmentdismation cases, not FLSA claims” but assuming
without deciding that the test applied “in the FLSA context.”).

Conversely, at least three other courts have determined the doctrine does not apply for
analysis of whether a defendant is liable asraployer under the FLSA, but only for determining
whether the “defendant is sufficientirge to be governed under the Acdaquin v. Coliseum,

Inc., No. A-15-CV-787-LY, 2016 WL 3906820, at *5 (W.D. Tex. July 13, 20a6ppted by2016

WL 7647630 (Aig. 2, 2016) (citind-ucas v. BMS Enters., IndNo. 3:09-cv-2159-D, 2010 WL
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2671305, at *3 n.8 (N.D. Texduly 1, 2010) (“FLSAliability is predicated only on an
employee-employer relationship, not on defendantglvement in a common enterprise.’3ge
also Barth v. Border Foods, Indo. 10-305 (PAM), 2012 WIL2895688, at *6 (D. Minn. Mar. 19,
2012) (“The integrated enterprise test [under which separate entities are considered to be a single
employer] does not apply to the determinatiowbéther [defendant] should be deemed Plaintiffs’
employer under FLSA.").

One court appears to have recognized the diftetefinitions of “employer” in Title VII and
the FLSA for purposes of applyirg'single employer” test. IGilbert, supra the court applied the
test (as set forth iBristol) to determine whether the defendants were a single employer liable for
the plaintiff's Title VII claims, then for the FRA claims noted, “[tlhe term ‘employer’ under the
FLSA is generally ‘interpreted broadly to achieve Congress’s intent to provide a remedy to

m

employees for their employers’ wage and hour violations,” and identifiddferent test for
determining whether the defendants were liable uthseFLSA as a single employer. 32 F. Supp.
3d at 603—-04. However, the cases from wi@dbert incorporated such test involve questions of
coverage, rather than questions of liabili§ee Brock v. Hama&67 F.2d 804, 806-07 (4th Cir.
1989);Matrtin v. Deiriggi, 985 F.2d 129, 133 (4th Cir. 1992). T@eurt agrees with the majority

of courts that the analyses of liability and coverage under the FLSA are diffSemte.g., Patel

v. Wargq 803 F.2d 632, 635-36 (11th Cir. 1988grth, 2012 WL 12895688, at *6 (“Courts have
generally recognized the material distinction between FLSA coverage and liability.”) (collecting
cases).

Again, without direction from # Tenth Circuit or any districourts within, and given the

clear differences between the FLSA and otherrgiisoation statutes, as well as the variance of
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opinions finding either way, the Court recommetiust Judge Arguello decline the Plaintiff's
invitation to apply a “single employer” theory in his effort to demonstrate an employment
relationship necessary to show the Tequileno badats and Tequila’s of Thornton LLC are liable.

B. Application of the Economic Realities Test

“Whether an employment relationship exists for the purposes of the FLSA turns on the
‘economic reality’ of the working relationshipSaavedra748 F. Supp. 2d at 1285 (citiGpldberg
v. Whitaker House Co-op., InG66 U.S. 28, 33 (1961) aktendersondl F.3d at 570). Under the
FLSA, an “employer” is defined as “any person actimgctly or indirectly in the interest of an
employer in relation to an employee ....” 29 U.S.C. § 203(d). An “employee” is defined as “any
individual employed by an employer.” 29 U.S.C. 8 Z)@(). The FLSA “defines the verb ‘employ’
expansively to mean, ‘suffer or permit to workNationwide Mut. Ins. Co. v. Dardegb03 U.S. 318,
326 (1992) (quoting 29 U.S.C. § 203(g)).

Plaintiff argues essentially that any analysfisvhether an employment relationship exists
between the Defendants and the Plaintiff (and oiergarly situated) is premature and should not
be undertaken until the “decertification” stagetos$ litigation. Resp. 1-4. Certainly, courts have
determined—typically when addressing motions for conditional certification—that analyses of
whether the plaintiffs are employees of théeddant(s) pursuant to the economic realities test
should not occur until after a collective action has been conditionally certiied. Whitlow v.
Crescent Consulting, LLG- F.R.D. --, 2017 WL 3484192, at *2—*3 (W.D. Okla. Aug. 14, 2017)
(“The undersigned agrees with those courts that have concluded the [‘fact intensive’] economic
realities inquiry is appropriate at step two of éldehoc approach, that is in addressing a motion for

decertification.”) (citingCarter v. XPO Last Mile, Inc2016 WL 5680464, at *5 (N.D. Cal. Oct. 3,



2016));see also Hose v. Henry Indus., IO F. Supp. 3d 906, 917 (D. Kan. 2014) (declining to
engage in a “merits™-related economic realities analysis in resolving a motion for conditional
certification);Medrano v. Flowers Foods, In®&No. 16-350-JCH, 2017 WL 3052493, at *3 (D. N.M.
July 3, 2017) (“Any variation in the putative stamembers’ job responsibilities [analyzed using the
economic realities test] is a factor to be coemd at the second stage of the analysis after
completion of discovery.”)but see Bryant v. Act Fast Delivery of Colo., Jido. 14-cv-00870-

MSK, 2015 WL 3929663, at *4 (D. Colo. June 2B15) (addressing the “threshhold issue” of
whether the putative plaintiffs were actually the defendants’ employees utilizing the economic
realities test in analyzing a motion for conditional certification).

However, as Judge Martinez recently noted wadiressing a motion to dismiss very similar
to those brought here, “district courts within Trenth Circuit, including Colorado, have applied the
economic realities test at both the motion to dismiss and summary judgment ph&séjsiler
v. Whiting Petroleum CorpNo. 17-cv-01051-WJM, 2017 WL 5969814, at *3 (D. Colo. Dec. 1,
2017) (quotingColdwell v. Ritecorp Envtl. Prop. Sql2017 WL 1737715, at *5 (D. Colo. May 4,
2017)). Thus, the Court will proceed to addiegsDefendants’ arguments in the present motions
to dismiss.

In this case, the Plaintiff alleges that he waatlat two locations of Tequila’s Restaurant, the
first in Thornton and the second in Golden, and asserts the following allegations, which may be
pertinent to determine whether Plaintiff pldalgi states employment relationships with the
Tequileno Defendants and Tequila’s of Thornton LLC:

12. ... there are or have been Tequila’s Family Mexican Restaurants, some now

known as El Tequilefio’s, located throughout Colorado including two locations in

Grand Junction, and others in Ada Lakewood, Durango, Glenwood Springs,
Aurora, Longmont, Evergreen, Cortez, Rifle, Pagosa Springs, Trinidad, and Bayfield.
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There are also Tequila’s restaurants out of state. . . .

13. By way of overview, the entities included herein at this time are a) Defendant
Jose Garcia, b) Defendant Rodrigo Sanchez, and c) those Tequila’s restaurant
locations (in Colorado) with which DefendteRodrigo Sanchez is or has ever been
affiliated. That list includes at least five locations: Golden, Thornton, Arvada,
Lakewood, and Aurora.

* % %

18. Defendant Garcia began his Tequila’s endeavors in Colorado by opening
restaurants in Durango and Grand Jiamcin around 1999 or 2000. Thereafter, he
opened additional locations in other towns across the state on average once every
year or two, often in conjunction with family members.

19. Defendant Garcia has, or at timesvaid to this action has had, an ownership
interest in and/or is a shareholdeiGafmpadre’s, Inc. (Golden). Upon information
and belief, he was 50% owner (with Defilant Sanchez owning the other 50%) and
is now 100% owner. Defendant Garcia is the registered agent for this entity.

20. Defendant Garcia has, or at timesvai# to this action has had, an ownership
interest in and/or is a member ofdiéas Thornton Number 6 (Thornton). Upon
information and belief, he at differetines has been 100% owner and 50% owner.
Defendant Garcia is also the registered agent for this entity.

21. Defendant Garcia has, or at timeswva to this action has had, an ownership
interest in and/or is a member ofdiéas of Thornton LLC. Upon information and
belief, he is 100% owner. Defendant Garcia is also the registered agent for this
entity.

* % %

23. Defendant Garcia has actively participatetthe business of the restaurants and
has exercised substantial control over the functions of the company’s employees
including Plaintiff and others similarly situated.

24. For example, he hired [Plaintiff], set hase of pay, had the authority to fire him,
received a complaint from [Plaintiff] regand there being more tips reported on his

paystub than he was actually receiving, and oversaw the “day to day” restaurant
managers.

* % %
29. Defendant [Rodrigo] Sanchez used taloe-owner of the Tequila’s location in
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Golden along with Defendant Garcia.

30. This location burned down in approxielg 2012, but did not reopen for several
years.

31. In addition, Defendant Sanchez hasodbeen a co-owner of the Tequila’s
location in Thornton along with Defendant Garcia, and upon information and belief,
still is.

32. Tequilas of Thornton LLC is a delinqueorporation whose principal place of
business is listed with the Colorado Department of State as being located at 224
Berthoud Way, Golden CO 80401, which is Sanchez's home address. Upon
information and belief, this is or wageal estate holding company related to the
Thornton location.

33. Regardless of his ownership of the Golden and Thornton restaurants, Defendant
Sanchez serves and/or has served as a manager, general manager, or de facto director
of operations of (inter alia) the Golden and Thornton Tequila’s locations.

34. Serving in that role, he has beenrinstental, though not solely responsible for,
setting and executing on various pay-related policies.

35. In conjunction with a 2009 investigation relating to the Tequila’s Golden
location, the [U.S.] Department of LatibOL"] found Defendant Sanchez, whom
the DOL referred to as a “general manag#rthe restaurant, to be an additional 8
203(d) “employer” of the workers at issad found violations including failure to
pay kitchen staff proper overtime pay. In addition, in conjunction with a 2013
investigation relating to the Tequilalfiornton location, the DOL found Defendant
Sanchez, whom the DOL deemed to bevisg as a “general manager” of the
restaurant, to be an additional 8 203(d) “emypl” of the workers at issue, and again
found several violations including failure pay for all hours worked by employees,
failure to pay overtime properly, and regdkeeping inadequacies. The Department
of Labor found that he made daily business decisions, directed work and actively
created policies relating to the interests of the restaurant employees.

36. The restaurant locations in Aurdrakewood, and Arvada used to be known as
Tequila’s but at some point (uponfanmation and belief, in around 2014) were
slightly rebranded to the El Tequilefiom@. Even so, publicly the Tequila’'s name
is still used somewhat interchangeably with the El Tequilefio name.

37. Upon information and belief, this rebranding effort was in conjunction with a

shifting of ownership of these three locats from Garcia an8anchez to Sanchez
on his own.
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38. Defendant Garcia has an ownership or other financial interest in the
Tequila’s/Tequilenos locations in Aurora, Lakewood, and Arvada (the “El Tequilefio
restaurants”).

39. Upon information and belief, he and his wife are currently co-owners of these
locations.

* * %

41. At all times material to this action, Defendant Sanchez actively participated in

the business of the Tequila’s restaurants in at least Golden, Thornton, Aurora,

Lakewood, and Arvada and has exercised substantial control over the functions of

the company’s employees including Plainktfentes and others similarly situated.

For example, in addition to having affiliation with setting policies and directing

activities at the Golden and Thornton lboas where Plaintiff Fuentes worked, he

also hired workers, set their rates of gad the authority to fire them, and oversaw

other “day to day” restaurant operations and management in all five locations.
Am. Compl., ECF No. 63. The Tenth Circuit has adtiressed directly the standard(s) by which
a district court must, under the FLSA, arrayan employment relationship involving multiple
employers. However, iRernandez v. Mora-San Miguel Elec. Co-op, J@&2 F.3d 1244, 1248
(10th Cir. 2006), the court addressed whetherafreeveral defendants, a polygraph examining
company, was an “employer” under the Employee Polygraph Protection Act (EPPA), which the
court found had the same definition of “employer” as the FLIBA(“Given Congress’s use of the
same language in defining the term ‘employer’ in the two statutes, and because we agree with the
reasoning of other courts that have adoptedésis we approve using the economic reality test in
evaluating whether a polygraph examiner is anglyer’ for purposes of EPPA.”). Following a
Fifth Circuit opinion, the Tenth Circuit proceeded to examine whether the company was an
employer utilizing factors specific to the EPRA. (quotingCalbillo v. Cavender Oldsmobile, Inc.

288 F.3d 721, 727 (5th Cir. 2002)).

Courts within the Tenth Circuit and, particularly, this District have applied the economic



realities test to determine whether a compairtige plaintiff's employer under the FLSSee, e.g.,
Schindler2017 WL 5969814 at *3—*4 (in a purported colleetaction, the court found the plaintiff
plausibly pled allegations demonstrating the defendant was an employer under theBal®ay);
v. InterExchange, Inc176 F. Supp. 3d 1066, 1079-80 (D. Cd612) (the court adopted the
magistrate judge’s application of the econorealities test and recommendation that the plaintiffs
stated a plausible claim that fifteen defendaiga sponsors” weremployers under the FLSA);
Harbert v. Healthcare Servs. Grp., Ing73 F. Supp. 2d 1101, 1105 (D. Colo. 2001) (in determining
whether defendant was an employer under the FMh@& court recognized the definition tracked
that in the FLSA and stated, “[i]n the Tenth Qitcwhether one is an employer under the FLSA is
determined by applying an ‘economic realities’ test.”). These and other opinions convince this
Court that application of the economic realities test under the circumstances presented here is
proper.

The Tenth Circuit has instructed:

In applying the economic reality test, courts generally look at (1) the degree of

control exerted by the alleged employer over the worker; (2) the worker’s

opportunity for profit or loss; (3) the worker’s investment in the business; (4) the

permanence of the working relationship), if%e degree of skill required to perform

the work; and (6) the extent to which the work is an integral part of the alleged

employer’s businessienderson4l F.3d at 570. In deciding whether an individual

is an employee or an independent contnaghder the FLSA, a district court acting

as the trier of fact must first makedings of historical facts surrounding the

individual's work. Second, drawing inferendesm the findings ohistorical facts,

the court must make factual findings wittspect to the six factors set out above.

Finally, employing the findings with respectke six factors, the court must decide,

as a matter of law, whether the idual is an “employee” under the FLSK. at

571. None of the factors alone is dispositive; instead, the court must employ a

totality-of-the-circumstances approadtth. at 570.

Baker, 137 F.3d at 1440—-4Bakers analysis has been utilized by sodigrict courts in this circuit

when determining whether a joint employer relationship exi&te, e.g., Matrai v. DirecTV, LL.C
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168 F. Supp. 3d 1347, 1353 (D. Kan. 20H®»|tran, 176 F. Supp. 3d at 1079This Court has
previously recognized that when the Tenth Girdeclined to address how the “joint employer”
doctrine should be analyzed, the court essentidlynguished between an employee/independent
contractor analysis and a joint employer analysis thus, demonstrated that not all factors set forth
in Bakermay be relevant for applicatiorsee Johnson v. Unified Gov't of Wyandotte Ci3y1
F.3d 723, 728-29 (10th Cir. 2004).

At least one district court in this Circunas recognized (indirectly) such distinction when
noting that “[bJecause the inquiry this case is one of joint engyler status rather than employee
status, the factors applied in those cases [inclugiakgrandJohnsoiare not directly applicable.”
Zachary v. Rescare Okla., In@71 F. Supp. 2d 1175, 1179 (N.D. Okla. 2006) (cidhgng V.
Liberty Apparel Co., In¢.355 F.3d 61, 67-68 (2d C2003)) (noting that factors such as those
considered irHendersorandJohnsonincluding the workers’ investment in the business and the
degree of skill and independenttiative requirel of workers, are used primarily to distinguish
independent contractors from employees and therefore “do not bear directly on whether workers
who are already employed by a primary employer are also employed by a second employer”). In
Zachary the court listed four factors “most commonppéed” in this context—whether the alleged
employer (1) had the power to hire and fireehgloyees, (2) supervised and controlled employee
work schedules or conditions of employment, (3gdeined the rate and method of payment, or (4)
maintained employment recordkl. (citing Bonnette v. Cal. Health & Welfare Agen@p4 F.2d
1465, 1470 (9th Cir. 1983)). In fact, the Tenth Girciled these same “factors” in its application
of the economic realities te®aker, 137 F.3d at 1440 (“The economéality test includes inquiries

into whether the alleged employer has the powireoand fire employees, supervises and controls
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employee work schedules or conditions of employyetermines the rate and method of payment,
and maintains employment records.”) (citigatson v. Graves909 F.2d 1549, 1553 (5th
Cir.1990)).

With these legal principles in mind giCourt agrees that certain of Bekerfactors are not,
or may not be, applicable here and will proceetbtwsider any factors that reasonably apply to the
circumstances presented while employing a totality-of-the-circumstances appdoath440-41.

First, taking the Plaintiff's allegations asi¢;, the Court finds the Plaintiff has plausibly
alleged that Defendant Sanchez, as a manageraodner of the restaunts at which Plaintiff
worked, had the power to hire dim@ Plaintiff, supervised andatrolled Plaintiff's work schedule,
determined Plaintiff's rate and method of paymant] maintained Plaintiff's employment records.
Am. Compl. 11 29, 31, 33, 35, and 41. The Courtaet$plly recommends that Judge Arguello find
Plaintiff has plausibly alleged Sanchez is an “employer” under the FLSA and deny the Tequileno
Defendants’ motion in this regar8ee Saavedr&@48 F. Supp. 2d at 1288Jbrporate officers who
have a substantial ownership interest in theaa@tion, and who are directly involved in decisions
affecting employee compensation, may be held personally liable under the FLSA”).

Second, the Court finds the Plaintiff has stgitdisible allegations demonstrating the El
Tequileno restaurants in Arvada, Lakewood, and Aurora, had the power to hire and fire persons
similarly situated to him, determined their rated method of payment, supervised and controlled
their work schedules and/or employment conditions, and maintained their employment records.
Plaintiff alleges the putative plaintiffs are “simlasituated, in that they have been subject to
common pay practices and decisions on the pdaheoDefendants” and the “claims of the Named

Plaintiff alleged herein are essentially the samihase of the other FLSA Collective Plaintiffs.”



Am. Compl. § 77see also Bryan2015 WL 3929663 at *4 (requiring thie plaintiffs allege the
potential opt-in plaintiffs were similarly situatedtteemselves with regard to the circumstances of
their working conditions);Schindler 2017 WL 5969814 at *4 (recognizing that allegations
regarding “putative class members” were “relevant to the economic realities test”). In addition, the
Plaintiff alleges that Defendants Garcia anchcbez, co-owners and/or managers of these
restaurants, “exercised substantial control over the functions of the company’s employees including
Plaintiff and others similarly situated” aluding hiring, firing, setting rates of pay, and
implementing company policies. Am. Compl. {1 23, 24, 41. The Court recommends that Judge
Arguello find Plaintiff has plausibly alleged tBéTequileno restaurants in Arvada, Lakewood, and
Aurora are “employers” under the FLSA and dergyTequileno Defendants’ motion in this respect.
Third, although a close question considering the allegation that it is a “real estate holding
company,” the Plaintiff has plausibly allegedjuéda’s of Thornton LLC, which is owned by both
Sanchez and Garcia, directly affiliated with tHeointon restaurant at which Plaintiff worked, and
located at Sanchez’ place of residence, servedpervise and control the Plaintiff's employment
conditions. Am. Compl. 1Y 32-35, &ke also Koellhoffer v. Plotke-Giorda®58 F. Supp. 2d
1181, 1190 (D. Colo. 2012)ttfe overaching concern is whether the [defendant] ‘possessed the
power to control’ Plaintiff ad the other employees”) (quotirigrman v. RSR Security Servs., L td.
172 F.3d 132, 139 (2d Cir. 1999harbert, 173 F. Supp. 2d at 1106 (an entity may constitute an
“employer” under the FLSA if it “possesse|s] suffidiamicia of control.”). Taking the allegations

as true at this early stage of the litigatior, @ourt recommends that Judge Arguello find Tequila’s
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of Thornton LLC is an employer under the FLSA and denyritgtion to dismiss in this regaree
29 U.S.C. 8§ 203(d) (an employer is “any person adinectly or indirectly in the interest of an
employer in relation to an employee ....").

In sum, the Court respectfully recommends that Judge Arguello deny the present motions
finding that Plaintiff has plausly alleged employment relationships with the Tequlieno Defendants
and Tequila’s of Thornton, LLC.

lll. Do the Plaintiff's Allegations Plausibly State Individual and/or Enterprise Coverage
under the FLSA?

The FLSA requires payment of minimum wagend overtime (time and a half of regular
pay) for certain employees who work more than forty hours per week and who are “engaged in
commerce...or...employed in an enterprise gadan commerce.” 29 U.S.C. 88 206(a), 207(a)(1);
see also Daley v. Alpine Urology, P,8l0. 15-cv-00228-CMA, 2016 WL 1460306, at *2 (D. Colo.

Apr. 13, 2016) (citindReagor v. Okmulgee Cty. Family Res. &G01 F. App’x 805, 808 (10th Cir.
2012)). Thus, “[elmployment may be covered urtder[FLSA] pursuant to either ‘individual’ or
‘enterprise’ coverage.ld. (QuotingTony and Susan Alamo Found. v. Sec’y of Ladot U.S. 290,
295 n.8 (1985)).

The FLSA defines “enterprise engaged in commerce” as an enterprise that “has employees
engaged in commerce or...that has employeedling, selling, or otherwise working on goods or
materials that have been moved in or proddoedommerce by any person” and “is an enterprise
whose annual gross volume of sales made anéss done is not less than $500,000 (exclusive of

excise taxes at the retail level that are separatated).” 29 U.S.C. § 203(s)(1)(A). In addition,

8The Court has found no binding or persuasive case analyzing (under the economic
realities test) whether a real estate holding company is an “employer” under the FLSA.
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the FLSA requires that an employee be “engagedmmerce.” 29 U.S.C. § 203(s)(1)(A). “The
Tenth Circuit has interpreted this to mean thataimployee ‘must directly participate in the actual
movement of persons or things in interstate commerbBaléy, 2016 WL 1460306 at *2 (quoting
Reagor501 F. App’x at 809). To be eligible fimdividual coverage under the FLSA, the employee
“must either work for a transportation or communication industry employer or regularly and
recurrently use an instrument of interstate commerce, such as a teleplione.”

For both enterprise and individual coveragee FLSA defines “commerce” as “trade,
commerce, transportation, transmission, or comoaiitin among the several States or between any
State and any place outside theredd.”(quoting 29 U.S.C. § 203(b)). “In assessing individual and
enterprise coverage, Congress intends to ‘etgunly activities constituting interstate commerce,
not activities merely affecting commercdd. (quotingReagor 501 F. App’x at 809). In addition,
“[p]ractical considerations guide when determining what constitutes commerce or engaging in
commerce.”ld.

Defendants contend the Plaintiffléato plausibly allege that either he or they are “covered”
under 29 U.S.C. 88 206(a), 207(a)(1). Plaintdticters that “FLSA coverage questions are not
proper for the Rule 12 context,” particularly Rub)(1), and that he alleged sufficient “coverage”
allegations in his original Complaint, but thegre “inadvertently deleted in the First and Second
Amended Complaints.” Resp. 15-16. Plaintiff also points to several paragraphs in the operative
pleading demonstrating a “common sense” interpretation of coverage under the FLSA.

As set forth above, the Court agrees with Plaintiff that coverage questions are not
jurisdictional but, rather, are elemenfs plaintiff's FLSA claim.See Murphy2017 WL 2224530

at *4 (“afterArbaugh district courts have repeatedly héhét the FLSA’s coverage requirements,



like those at issue here, are nonjurisdictigna However, although Plaintiff may have
“inadvertently” omitted allegations concerning coverage under the FLSA in the operative pleading,
“[a]n amended complaint supersedies original complaint and renders the original complaint of
no legal effect.” SeeFranklin v. Kan. Dep’t of Corrs.160 F. App’x 730, 734 (10th Cir. 2005)
(citing Miller v. Glanz 948 F. 2d 1562, 1565 (10th Cir. 1991)). Thus, the Court must review the
allegations of the operative pleading to determine whether Plaintiff plausibly states allegations
demonstrating he and the Defendants are covered under the FLSA.

Regarding enterprise coverage, Plaintiff alketat “Tequila’s Family Mexican Restaurants”
for which the Plaintiff and putative class mengewnrked, includes locations outside of Colorado,
(Am. Compl. 11 8, 12), such as in Wenatcheeshifagton (1 17). HoweveDefendant Garcia is
the “founder of the Tequila’'s Family Mexican Restaurant entermiggoloradd ({1 16, 49
(emphasis added)) and Defendant Sanchez is aaramd co-owner with Garcia of restaurants
Colorado(11 31, 37, 38). Nevertheless, the allegatiefiect that the Defendants are restaurants
and restaurant owners/managers who “hajvedleyees handling, selling, or otherwise working on
goods or materials that have been moved produced for commerce by any person” pursuant to
29 U.S.C. 8§ 203(s)(1)(A)SeeAm. Compl. 11 23, 33, 43-48. That is, Plaintiff and the putative
collective action members (i.e., employees of Defendants) “handled food and other supplies that
originated outside of Colorado, and [ ] utilized Defendants’ credit card machine to process
payments.” Id. The Court finds these allegations su#fiti to plausibly state the Plaintiff and
putative members were “engaged in contaépursuant to 29 U.S.C. § 203(s)(1)(Aee Perez
v. ZL Rest. Corp81 F. Supp. 3d 1062, 1068, 1072—73 (D. N20I1L4) (adopting the Department

of Labor’s finding that the defendant restauramployees, who “handl[ed] and process[ed] credit



card transactions” and “placed orders that ted/eh interstate commerce with the restaurant’s
suppliers,” were engaged in commerce under the FLSA).

The Plaintiff must also allege that thefBredants are “an enterprise whose annual gross
volume of sales made or business done is ssttlean $500,000 (exclusive of excise taxes at the
retail level that are separately stated).” 2%.0. § 203(s)(1)(A). The FLSA defines the term
“enterprise” as “the related activities performed (either through unified operation or common
control) by any person or persons for a comiasiness purpose, and includes all such activities
whether performed in one or more establishments or by one or more corporate or organizational
units.” 29 U.S.C. 8 203(r)(1). Based on this definition, the following three elements must coexist
before Defendants’ restaurants fall within thd’a.coverage: (1) related activities; (2) performed
through unified operations or common control; and (3) for a common business puvintzse.

First Nat. Bank & Trust C9.365 F.2d 641, 643 (10th Cir. 196@arling v. Frank 125 F.3d 861,
1997 WL 633962, at *2 (10th €iOct. 15, 1997) (citingrennan v. Arnheim & Neely, Iné10 U.S.
512,518 (1973)). After areview tife allegations set forth above, the Court has no trouble finding
that Plaintiff has plausibly alleged the Defent$aconstitute an “enterprise” for the purpose of
demonstrating coverage under the FLSA. Am. Compl. §{ 8-12, 43-51.

Moreover, although the Plaintiff does not exprgadlege that the enterprise’s “annual gross
volume of sales made or business done is not less than $500,000,” the allegations reflect that
Defendants make up five restaurants located in the Denver metro area in operation at all times
relevant to the operative pleading, and whieve common ownership and management, common
policies, common branding and public offeringsd common timekeeping and pay procedures.”

Id. 1 51. The Court finds these allegations, takenuasat this early stage of the litigation before



discovery, plausibly state the necessary sales volume for purposes of demonstrating coverage under
the FLSA? Whether the restaurants actually receive more than $500,000 in annual gross sales is
a fact question that may not be resolved under a Rule 12(b)(6) analysis.

Accordingly, the Court recommends that Judgguello find the Plaintiff has plausibly
alleged he is a covered individzend the Defendants are a covkenterprise under the FLSA and
deny the Defendants’ motions in this regard.

IV.  Are the Individual Defendants Liable under the Colorado Wage Claim Act?

The Colorado Wage Claim Act (“CWCA”) fiees an employer as, “every person, firm,
partnership, association, corpoaatj migratory field labor contractor or crew leader, receiver, or
other officer of court in Colorado, and any agentfficer thereof, of the above mentioned classes,
employing any person in Colorado.” Colo. Rev. Stat. § 8-4-101(6).

The Colorado Supreme Court has held, “Upatieng of the language, design, purpose, and
construct of Colorado’s Wage Claim Act, we clogle that the General Assembly did not intend to
impose personal liability otorporateofficers and agents for paymt of earned, but unpaid, wages
and other compensation the corporation owes to employkesriard v. McMorris63 P.3d 323,

326 (Colo. 2003) (en banc) (emphasis added). The isdueomardwas whether “the General
Assembly intended the Wage Claim Act’s definition of ‘employer’ to supersede Colorado’s
otherwise applicable corporate lawld. at 330. The court held thikte definition did not change

Colorado’s corporate law principles holding an offiaad/or agent of a corporation liable in their

°The Court finds this case distinguishable from that addresSespimv. Lone Tree
Athletic Club, Inc.No. 13-cv-01645-WYD-KLM, 2014 WL 3509201 (D. Colo. July 15, 2014),
in which Senior Judge Daniel adopted Magistrate Judge Mix’s finding that the plaintiff, who
repeatedly listed only “formulaic recitations oéthlements of an FLSA claim” in his complaint,
failed to plausibly allege the defendant “athletic club” was an enterprise engaged in commerce.
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representative capacity only and not individually. Based orieonards holding, a court in this
district granted a motion to disss three corporate officers named as defendants for claims under
the CWCA. Lester v. Gene Express, Inblo. 09-cv-02648-REB, 2010 WL 3941417, at *5 (D.
Colo. Sept. 27, 2010).

Here, the Entity Defendants include both corporations and limited liability companies
(“LLCs”). An LLC in Colorado has been dedwed as “offer[ing] members the limited liability
protection of a corporation, together with thegse-tier tax treatment of a partnership along with
considerable flexibility in management and financing/ater, Waste & Land, Inc. v. Lanha@b5
P.2d 997, 1000 (Colo. 1998) (en ba(recognizing the General Assembly’s “recent” adoption of
the LLC Act). GiverLeonards holding that Colorado limits liability of corporate and LLC officers
to their representative capacities only, the Court find CWCA claims against Garcia and Sanchez
are subject to dismissal.

Plaintiff argues that opinions issued more recently theonarddemonstrate individual
liability may be found under certain circumstances, such as when an individual’s conduct is found
to be “intentional, unauthorized, and self-serving” or when a party successfully “pierces the
corporate veil.” Resp. 12—-13. The Court is not cooeil. None of the cases cited by the Plaintiff
involve claims under the CWCA, they generdbilow law that was in effect befoteeonardwas
issued, and they provide no basis on \whids Court may find an exceptionlteonard See Rhino
Fund, LLLP v. Hutchins215 P.3d 1186, 1191-92 (Colo. App. 2008Callum Family LLC v.
Winger, 221 P.3d 69, 74 (Colo. App. 2009).

The Court respectfully recommends that Judgguello grant the Defendants’ motions to

dismiss the Plaintiffs CWCA claimagainst Defendants Garcia and Sanchez.



V. Does the Plaintiff State Phusible Claims for Overtime Violations of the FLSA and
CWCA?

Defendants contend the Plaintiff has failedltege “that he worked more than forty hours
in a given workweek without being compensatadtie hours worked in excess of forty during the
week.” Mot. 12. Plaintiff counters that his allégas, taken as true and in context, demonstrate
that he claims he was not properly comperts&be hours worked more than forty in a given
workweek. Defendants reply tHalaintiff does not identify a giveworkweek in which he worked
more than forty hours pursuant tasttCourt's recommendation issuedMartinez v. Xclusive
Mgmt., LLG No. 15-cv-00047-MSK-MEH, 2015 WL 12734809, at *6 (D. Colo. Aug. 12, 2015),
adopted(D. Colo. Oct. 8, 2015). In supportlus overtime claim, Plaintiff alleges:

54. Plaintiff Fuentes worked for Tequila's Family Mexican Restaurant as a
waiter/bartender from October 24, 2016 to February 22, 2017. He worked at the
Thornton location for the first couple ofomths and then for about three months at
the Golden location.

*k%

58. In regards to Plaintiff Fuentes’ digiand responsibilities, in addition to waiting
tables, he would perform “side work” tasisch as putting ice in the coke machine,
making iced tea, cutting lemons, making gheesalt and pepper racks were stocked,
making sure the tables were clean, mglsure the floors were clean, writing down
the lunch specials for the customers to see, and rolling silverware.

*k%

61. When he worked in Thornton, on avexr&jaintiff Fuentes estimates he worked
45 hours a week. In Golden, Plaintiff Foes estimates that he worked 55 hours a
week for the first three weeks after theation first opened, and then about 45 hours
a week.

62. Plaintiff Fuentes usually worked 6 dgpes week, every dayf the week except
Tuesday, almost always working both luraetd dinner shifts. Generally, he started
work around 10:00 a.m. before the restaurants opened for customers at 10:45 a.m.
(Golden) and 11:00 a.m. (Thornton).



63. Plaintiff Fuentes would clock outtine middle of the afternoon, for around 2-3
hours between around 2:00pm and 5:00pm.

64. The restaurants both close at 11:00 pm¥ridays and Saturdays and at 10:00
p.m. on the other days of the week. RiffifFuentes would generally clock out right
around closing time unless there were any guests remaining in his section. In such
circumstances, he would clock out shortly after the last one left, which was
approximately 20-30 minutes after the closing time.

65. For the biweekly pay period ending3®/2016, Plaintiff's paystub indicates that
he worked more than 86 hours (in Goldélt)us, at least in one of the two weeks
constituting that pay period he worked more than 40 hours a week.

66. Plaintiff Fuentes worked “off the clock” insofar as Defendants required him to
perform work before clocking in and/after clocking out. Specifically, Defendants
regularly required Plaintiff Fuentes tack out and then perform “side work” and
cleaning activities. This would take about 20-30 minutes per day.

67. Defendants did not pay Plaintiff Fuent®r this time in wages, nor did he
receive any tips related to this time.

68. For almost every shift he workedzailden, his manager Alejandro required him

to clock out and then perform cleaning activities. When he worked at Thornton,
under a different manager, this wouldpan less frequently, but would still occur
about 2-3 times per week.

69. While in this position, Plaintiff Fuentgsay scheme was subminimum wage plus
tips.

70. In 2016 (and the first pay period of 201} regular hourly rate was $5.28 per
hour and his overtime rate was $7.92 per hour. Thereafter in 2017, his hourly wage
rate was $6.28 per hour and the overtime rate was $9.14 per hour.

71. Thus, Plaintiff Fuentes was not paid at the correct rate for all hours over 40
worked in a workweek.

Am. Compl., ECF No. 63.
In Martinez this Court concluded that “the Tenth Circuit would likely follow the First,
Second, Third and Ninth Circuits’ apons that to state a plausible claim for overtime pay under the

FLSA, a plaintiff must allege that he or sherked more than forty hours in a given workweek



without being compensated for the hours worked in excess of forty during that weeat™6.

In that case, the plaintiffs alleged generally that the defendants failed to pay them overtime
premiums on a consistent basis through they aarkore than forty hours per week, clocked out
the plaintiffs for a meal break even when the giisworked during that time, and “often paid their
hourly employees at their regular hourly rdi@shours worked beyond forty in each workweek,
rather than always pay overtime premiums to these employé&ksat *2. The Court finds the
allegations here substantially more specific than those allegiidritinez but the Defendants
contend they are not specific “enough” to be plausible.

For instance, Defendants attach a copy of tyetpa referenced by Plaintiff in the operative
pleading at paragraph 65, arguing that it does not aliegeeflect what the Rintiff alleges and that
the Court may consider the document because it isralea the Plaintiff's claim.” Mot. 13. Even
if the Court were to consider the document, beer, the Court finds the Plaintiff’'s allegations,
taken as true and in conteate sufficient to show aglisible claim for overtime und&tartinez

To satisfy the holding iMartinez this Court concluded,

the Plaintiffs need only “draw on their owmemory and experience’ to ... recall

basic facts about [their] own work expemensuch as when [they] worked overtime;

whether [they] came to work early, staly late, or took on additional shifts;

approximately how many extra hours [they]rked per week; and the types of tasks

[they] performed during [their] overtime hourdPerkins[v. 199 SEIU United

Healthcare Workers Eas?3 F. Supp. 3d 278, 290 (S.D.N.Y. 2014)]. In other

words, the Plaintiffs need allege only “both an estimate of the hours worked and a

general idea of the typd work performed.” SePerez[v. Prime Steak House Rest.

Corp. 939 F. Supp. 2d 132, 141-42 (D. P.R. 2013).].

Id. at *6; see also Davis v. Abington Mem’l Hosp65 F.3d 236, 243 (3d CR014) (“a plaintiff's

claim that she ‘typically’ worked forty hoursipseek, worked extra hours during such a forty—hour

week, and was not compensated for extra howrsraeforty hours he or she worked during one or



more ofthoseforty—hour weeks, would suffice.”Nakahata v. New York—Presbyterian Healthcare
Sys., Ing. 723 F.3d 192, 201 (2d Cir. 2013) (“Theabegations—that Plaintiffs were not
compensated for work performed during meal bseblefore and after shifts, or during required
trainings—raise the possibility that Plaintiffs weredercompensated in violation of the FLSA and
NYLL; however, absent any allegati that Plaintiffs were schedulemlwork forty hours in a given

week, these allegations do not state a plausibiendior such relief. Tplead a plausible FLSA
overtime claim, Plaintiffs must provide sufficient detail about the length and frequency of their
unpaid work to support a reasonable inference that they worked more than forty hours in a given
week.”).

Here, notwithstanding paragraph 65 and taking Plaintiff’'s other allegations as true, the
Plaintiff worked in Thornton fotwo months from October to December 2016, then in Golden for
two'® months from December 2016 to February 2017 as a server/waiter; during the two months in
Thornton, he worked approximately forty-five hours per week, and during the two months in
Golden, he worked fifty-five hours per week foe first three weeks, then forty-five hours per week
thereafter; he worked six days per week ffdr00 a.m. to 2:00 p.m., then from 5:00 p.m. to 10:00
p.m. or 11:00 p.m., depending on the day of the wed@rdbe clocked inrad after he clocked out,
he was required to perform work-related duties, including cleaning and stocking; in 2016 and the
first pay period of 2017, Plaintiff’regular hourly rate was $5.28 peur and his overtime rate was
$7.92 per hour; thereafter in 2017, his hourly wage rate was $6.28 per hour and the overtime rate

was $9.14 per hour; and Plaintiff wiast paid at the correct rate for all hours over 40 worked in a

“The allegation actually states that Plaintiff worked for “three” months during this
period, but the Court concludes it must be a typographical error.
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workweek. The Court finds these allegations affecsent to demonstrate not only that Plaintiff has
“identified” given workweeks in which he workeabre than forty hours, but also “when [Plaintiff]
worked overtime; whether [Plaintiff] came to waglrly, stayed late, or took on additional shifts;
approximately how many extra hours [Plaintiff] workesl week; and the types of tasks [Plaintiff]
performed during [his] overtime hours,” or in otlveords, “both an estimate of the hours worked
and a general idea of the type of work performelldrtinez 2015 WL 12734809 at *6 (citing
Perking 73 F. Supp. 3d at 290).
The Court respectfully recommends that JudggudHo find Plaintiff states plausible claims
for overtime under the FLSA and CWE&#nd deny the Defendants’ motions to dismiss.
VI.  Does Plaintiff State Plausible Claims fo Defendants’ Improper Retention of Tips?
Defendants argue that Plaintiff “prov&leno legal authority to demonstrate how
management’s alleged mishandling of tips violated the FLSA and cannot state a cause of action
based on this conclusory allegation.” Mot. 14aiRiff counters that his allegations concerning the
Defendants’ improper retention of tips simply citiage a factual scenario by which he brings his
claim for minimum wages. The Court agréleat such scenario is proper. Koellhoffer, Senior
Judge Daniel found that while an employer may take a “tip credit” against the minimum wage
required to be paid to its employees, the employees must retain all tips he or she receives and the

employer may not share in any tip pool. 858 F. Supp. 2d at 1189.

HSee Irigoyen—Morales v. Concreations of Colo.,,IN@. 15-cv—-02272—-LTB-KLM,
2016 WL 8346054 (D. Colo. June 30, 2016) (“the CWCA supports a claim for overtime pay
owed under the FLSA.”). Also, Defendants rely on the same arguments in support of their
requests to dismiss the FLSA and CWCA overtime claims. Mot. 15.
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Plaintiff alleges that his hourly wga rates were $5.28 in 2016 and $6.28 in 20he and
others similarly situated were never informed alooyirovided with notice of any tip credit claimed
by the Defendants; customers would regularly éei@ys on credit cards, but tips were only paid to
servers in cash at the end of #igft, not in paychecks; on theypstubs, all the tips were reported
as cash tips; while in Golden, Plaintiff realizbdt the tips reported on his paystub were more than
he actually received; and Plaintiff believes ngaraent retained tips intended for Plaintiff and
others similarly situated. Am. Compl. 11 70, 72—The Court finds these allegations are proper
to support the Plaintiff's minimum wage clairseg id.f 92-95) and recommends that Judge
Arguello deny the Defendants’ motions in this regard.

VII. Does the Plaintiff State Plausible Clams for Defendants’ Record-Keeping Failures?

Defendants contend that the “FLSA does nette a private cause of action to enforce
FLSA recordkeeping [sic] requirements” andus, any such claim by the Plaintiff must be
dismissed. Mot. 15. Plaintifiocinters that he has not requested separate damages for any record-
keeping failures and explains that his allegadi are included to “elucidate . . . Defendants’
willfulness.” Resp. 18.

Defendants do not dispute Plaintiff's contentithat he does not seek damages for any
alleged record-keeping failures, and the Cagrees that the Second Amended Complaint lists
none. Accordingly, the Court finds Plaintiff’'s allegations in this regard do not allege a separate
claim for damages and, thus, no “dismissal” (gieed. The Court recommends that Judge Arguello

deny the Defendants’ motions in this regard.

2The federal minimum wage during this period was $7 2&e
https://www.dol.gov/general/topic/wages/minimumwage, last visited December 6, 2017.
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CONCLUSION

The Court concludes the Defendants are cothettthe Plaintiff's claims pursuant to the
CWCA against the individual Defendants mustismissed. However, Defendants have failed to
demonstrate the Court must dismiss the operative pleading for lack of subject matter jurisdiction,
and they do not persuade the Qairthis stage of the litigation that Plaintiff failed to plausibly
allege an employment relationship between Rfaend the Defendants, individual and enterprise
coverage under the FLSA, and overtime violas under the FLSA and CWCA. Moreover, the
Plaintiff's allegations concerning “improper retiem of tips” are intended to support his minimum
wage claims and the allegations regarding alleged record-keeping failures are intended to support
an assertion of willfulness; neither is intendedstate a separate claim for damages and, thus,
dismissal is unnecessary.

THEREFORE, based on the entire record #ordthe reasons stated above, the Court
respectfully recommends that the Tequila’s Defendants’ Motion to Dismiss Second Amended

Complaint [filed September 29, 2017; ECF No] 8ad the Tequileno Defendants’ Motion to

Dismiss Second Amended Compldiiiled September 29, 2017; ECF No.|]&Egranted in part

and denied in partas set forth hereifd.

13Be advised that all parties shall have fourteen (14) days after service hereof to serve and
file any written objections in order to obtain o@sideration by the District Judge to whom this
case is assigned. Fed. R. Civ. P. 72. The pifirntg objections must specifically identify those
findings or recommendations to which the objections are being made. The District Court need
not consider frivolous, conclusive or general objections. A party’s failure to file such written
objections to proposed findings and recommendations contained in this report may bar the party
from a_denovodetermination by the District Judge of the proposed findings and
recommendationsUnited States v. Radda#47 U.S. 667, 676-83 (1980); 28 U.S.C. §
636(b)(1). Additionally, the failure to file written objections to the proposed findings and
recommendations within fourteen (14) days after being served with a copy may bar the
aggrieved party from appealing the factual and legal findings of the Magistrate Judge that are
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Respectfully submitted at Denver, Colorado, this 12th day of December, 2017.

BY THE COURT:
W é. ’)474*%;

Michael E. Hegarty
United States Magistrate Judge

accepted or adopted by the District Coubuffield v. Jacksarb45 F.3d 1234, 1237 (10th Cir.
2008) (quotingMoore v. United State950 F.2d 656, 659 (10th Cir.1991)).
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