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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 17-cv-01194-WJM-MEH
ALIREZA VAZIRABADI,
Plaintiff,
V.
TOM BOASBERG, in his individual and official capacities,
TERRI SAHLI, in her individual and official capacities,
DENVER PUBLIC SCHOOLS,
JOHN AND JANE DOES 1 THROUGH 20,
JOHN DOE CORPORATIONS 1 THROUGH 10, and
JOHN DOE ENTITIES 1 THROUGH 10, all whose true names are unknown,

Defendants.

RECOMMENDATION OF UNITED STATESMAGISTRATE JUDGE

Michael E. Hegarty, United States M agistrate Judge.

Plaintiff Alireza Vazirabadi (“Vazirabadi”), proceedipgo se initiated this employment
discrimination action against Denver Public SceqtiDPS”) and the individual Defendants, Tom
Boasberg (“Boasberg”) and Terri Sahli (“88H(collectively, “DPS Defendants”) on May 15, 2017.
Vazirabadi filed the operative First Amended Complaint as a matter of course on July 14, 2017
alleging essentially that Defendants violatesl rights under the Fourteenth Amendment to due
process and equal protection of the law and under the First Amendment’s Establishment Clause
(religious discrimination) by engaging in “extreme vetting” of his employment application, and
violated Title VII of the Civil Rights Act of 1964, as amended (“Title VII”) based on Vazirabadi’s
national origin. SeeFirst Amended Complaint (“FAC”), ECF No. 26.

The DPS Defendants filed the present motiogismiss in response to the FAC on July 28,

2017, arguing that Vazirabadi's facts support neither his constitutional claims nor his Title VII
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national origin claim and he has failed to exhaust administrative remedies as to any claim for
religious discrimination under Title VII. Construing the allegations liberally and taking them as
true, the Court finds that Vazirabadi fails to statéations of his constitutinal rights, but plausibly
states a violation of Title VIl and, thus, theutt recommends that the DPS Defendants’ motion be
granted in part and denied in part.

l. Statement of Facts

The following are factual allegations (as opposed to legal conclusions, bare assertions, or
merely conclusory allegations) made by Vazirabadhe operative FAC, which are taken as true
for analysis under Fed. R. Civ. P. 12(b)(6) pursuaAsttcroft v. Igbal556 U.S. 662, 678 (2009).

On or about August 3, 2015, Vazirabadisponded to the DPS Defendants’ job
advertisement for the position of Process Improvetaagineer (“PIE”), which required five years’
experience. His response included submissionsofrdustrial Engineer seime with a two-page
cover letter itemizing the job requirements against his ten-plus years of direct experience. The
advertised position did not require or prefalingual applicants. Vazirabadi registered at
careers.dpsk12.org to submit his resume and covearadeitevas asked to answer certain questions.
For example, from a pull-down menu listing rabic,” “Somali,” “Amharic,” and “Swahili”
languages, Vazirabadi was asked in which ofdhguages he is bilingual. The menu also stated:

“If your language was not listed above... please indit&iere.” Vazirabadi entered “Farsi/Persian”
as his other language, which Vazirabadi believes identified him as Iranian and Muslim.

A report attached to the FAC reflectsathn 2014, DPS had enrolled a total of 87,389
students and, of those students, 1,605 (or 1.84%) were “Non-Exited” English Language Learners

(“ELLs"). FAC Ex. 2! The top five languages (making up the majority of the ELLs) spoken were

The Court may consider certain documents without converting a Rule 12(b)(6) motion to
one for summary judgment, including documents attached to the complaint and “documents referred
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Arabic, Vietnamese, Somali, Nepali, and Amhaiid.

On or about August 31, 2015, Vazirabadi had his first interview by telephone with DPS’s
hiring manager, Karen J., who states she was “drawn” to his application by his “meticulous”
itemization of job requirements against matched egped. Karen J. told Vazirabadi that he would
be considered for two open PIE positions. ddabout September 10, 2015, Vazirabadi met with
Karen J. and DPS’s Process Improvement teambmees, Jeff G., Katie W., and Andrea M., for a
sixty-minute in-person panel interview. Vazirablaéliieved he had great interaction and chemistry
with the panel members. During the last ten minutes of the interview, the panel members asked
Vazirabadi to facilitate the meeting for an outsydeup activity. Vazirabadi believed he performed
“greatly.” Just before he left the intervieaom, Jeff G. asked him, “do you like to be called Alireza
or Ali?” Vazirabadi noticed the other panelmigers awaiting his response and he answered, “Ali.”
Vazirabadi considered this question to be a pasitidication of his interview performance. Then,
on September 15, 2015, Vazirabadi met with Defahdaahli, Director of Enterprise Risk
Management and Process Improvement, for a thirty-minute interview.

On or about September 23, 2015, Karen J. em¥ieatrabadi to inform him that “it was a
tough decision and, in the end, we decided on other candidates.” Reading this email made
Vazirabadi feel emotionally and physically sick, numb, humiliated, and rejected, because he was
“100% sure” he had the perfect experience and educational background for the position and
performed well in the interviews.

The candidates hired by DPS for the PIE positiwage a “28-year-old Asian male” and a

“29-to-33-year-old” female whose national origin is not indicated.

to in the complaint if the documents are centr#héoplaintiff's claim andhe parties do not dispute
the documents’ authenticitySmith v. United StateS61 F.3d 1090, 1098 (10th Cir. 2009) (citation
omitted).



. L egal Standards?

A. Dismissal under Fed. R. Civ. P. 12(b)(6)

“To survive a motion to dismiss, a complaintshoontain sufficient factual matter, accepted
as true, to ‘state a claim to relief that is plausible on its fadgbal, 556 U.S. at 678 (quotirigell
Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). Plausibility, in the context of a motion to
dismiss, means that the plaintiff pled facts wrattbw “the court to draw the reasonable inference
that the defendant is liable for the misconduct allegketl. Twomblyrequires a two-prong analysis.
First, a court must identify “the allegationstie complaint that are not entitled to the assumption
of truth,” that is, those allegations which are legal conclusions, bare assertions, or merely
conclusory.ld. at 678-80. Second, the Court must consider the factual allegations “to determine
if they plausibly suggest an entitlement to reliefd. at 681. If the allegations state a plausible
claim for relief, such claim survives the motion to dismisk.at 680.

Plausibility refers “to the scope of the allegas in a complaint: if they are so general that
they encompass a wide swath of conduct, muchimhocent, then the plaintiffs ‘have not nudged
their claims across the line from conceivable to plausibkhdlik v. United Air Lines671 F.3d
1188, 1191 (10th Cir. 2012) (quotiRpbbins v. Okla519 F.3d 1242, 1247 (10th Cir. 2008)). “The
nature and specificity of the allegations reqdite state a plausible claim will vary based on
context.” Kan. Penn Gaming, LLC v. Collin656 F.3d 1210, 1215 (10thrC2011). Thus, while
the Rule 12(b)(6) standard does not require éhalaintiff establish a prima facie case in a

complaint, the elements of each alleged causetain may help to determine whether the plaintiff

?In addition to the standards set forth h&efendants argued Vazirabadi failed to exhaust
his administrative remedies for any claim for rigligs discrimination under Title VII, which would
be analyzed under Fed. R. Civ. P. 12(b)(1). HeweVazirabadi confirmed in his response brief
that he does not allege a claim for religious dmsgration under Title VII. Resp. 4. Therefore, the
Court’s discussion need not include an analysis pursuant to Rule 12(b)(1).
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has set forth a plausible clairKhalik, 671 F.3d at 1191.

However, “[tlhreadbare recitals of theeplents of a cause of action, supported by mere
conclusory statements, do not sufficégbal, 556 U.S. at 678. The complaint must provide “more
than labels and conclusions” or merely “a formuitaicitation of the elements of a cause of action,”
so that “courts ‘are not bound to accept as true a legal conclusion couched as a factual allegation.”
Twombly 550 U.S. at 555 (quotingapasan v. Allaind78 U.S. 265, 286 (1986)). “Determining
whether a complaint states a plausible claim forfredié. . . be a context-specific task that requires
the reviewing court to draw on itsdicial experience and common sendgbal, 556 U.S. at 679.
“[W]here the well-pleaded facts do not permit tloeiit to infer more than the mere possibility of
misconduct,” the complaint has made an allegation, “but it has not shown that the pleader is entitled
to relief.” Id. (qQuotation marks and citation omitted).

B. Treatment of a Pro Se Plaintiff's Complaint

A federal court must construepao se plaintiff's “pleadings liberally, applying a less
stringent standard than is applicable to pleadings filed by lawyers. [@te] bowever, will not
supply additional factual allegations to round optaantiff’s complaint or construct a legal theory
on plaintiff's behalf.” Whitney v. N. M.113 F.3d 1170, 1173-74 (10th Ci®97) (quotations and
citations omitted). The Tenth Circuit interpreted tlule to mean, “if the court can reasonably read
the pleadings to state a valid claim on which tteenpiff could prevail, it should do so despite the
plaintiff's failure to cite proper legal authority, his confusion of various legal theories, his poor
syntax and sentence construction, or his unfamiliarity with pleading requiremeatis/” Bellmon
935 F.2d 1106, 1110 (10th Cir. 1991). Hawe this interpretation is qualified in that it is not “the
proper function of the district court to assume the role of advocate for the pro se litigara€e

also Peterson v. Shankist9 F.3d 1140, 1143 (10th Cir. 1998) (citiygnn v. White880 F.2d 1188,



1197 (10th Cir. 1989)).
1. Analysis

A. Section 1983 — Official-Capacity Claims

1. Boasberg and Sahli

The Court finds first that Plaintiff's officiatapacity claims against Boasberg and Sahli are
duplicative of his claims against DPS. “[Aéction 1983 suit against a municipality and a suit
against a municipal official acting in hos her official capacity are the sam8tuart v. Jacksqr24
F. App’x 943, 956 (10th Cir. 2001) (quotiidyers v. Okla. Cnty. Bd. of Cnty .Comm’t$1 F.3d
1313, 1316 n.2 (10th Cir. 1998%ke also Watson v. City of Kan. CB$%7 F.2d 690, 695 (10th Cir.
1988) (treating as one claim thapitiff's claim against a municipality and claims against municipal
officials acting in their official capacities). Ake Supreme Court explained, “[o]fficial-capacity
suits . . . generally represent only another way of pleading an action against an entity of which an
officer is an agent. As long as the governnasity receives notice and an opportunity to respond,
an official-capacity suit is, in all respects other than name, to be treated as a suit against an entity.”
Ky. v. Graham473 U.S. 159, 165-66 (1985) (citations and quotations omitted).

Consequently, where a plaintiff sues botk thunicipality and municipal official in an
official capacity under the same theory of recoveoyrts have dismissed the official capacity claim
as “duplicative” or “redundant” of the claim against the municipal entiBarr v. City of
AlbuquerqueNo. 12-CV-01109-GBW, 2014 WL 11497831*a8 (D. N.M. Apr. 8, 2014) (citing
Starrett v. Wadley876 F.2d 808, 813 (10th Cir. 1989) (despitesence of official capacity claim,
“the appeal effectively is between only two parties: the County and plaintgg®;also Doe v.
Douglas Cnty. Sch. Dist775 F. Supp. 1414, 1416 (D. Colo. 1991¢dundant” official capacity

claim dismissedRiendl v. City of LeavenwortB61 F. Supp. 2d 1294, 1302 (D. Kan. 2005) (same).



As such, the Court respectfully recommends that Plaintiff's claims against Defendants
Boasberg and Sahli in their official capacities be dismisSed.Hays v. Ellj831 F. Supp. 2d 1303,
1306 n.2 (D. Colo. 2004).

2. DPS

“[M]unicipal defendants—public school distrecind school boards included—can’t be held
liable under 42 U.S.C. 8§ 1983 solely because they employ a person who violated the plaintiff's
constitutional rights.”Lawrence v. Sch. Dist. No,8360 F. App’x 791, 794 (10th Cir. 2014) (citing
Monell v. Dep’t of Soc. Sery4.36 U.S. 658, 691 (1978pee also Hinton v. City of Elwood, Kan.
997 F.2d 774, 782 (10th Cir. 1993) (“[a] municipaliay not be held liable under § 1983 solely
because its employees inflictegliry on the plaintiff.”) (quotindMonell, 436 U.S. at 692). Hence,
local governments can be liable under Section 1983 “only for dleiillegal acts.” Connick v.
Thompson563 U.S. 51, 60 (2011) (interrgalotation and citations omitted) (emphasis in original)..

Thus, to establish a Section 1983 claim agamaunicipality, a plaintiff must “show that
the policy was enacted or maintained withilwerate indifference to an almost inevitable
constitutional injury” by plausibly alleging (1) tlexistence of a municip@olicy or custom, (2)
causation, and (3) state of min8chneider v. City of Grand Junction Police De@17 F.3d 760,
769 (10th Cir. 2013).

In establishing the first requirement, a ptdfrmay show a municipal policy or custom in
the form of any of the following:

(1) a formal regulation or policy statentg(2) an informal custom amounting to a

widespread practice that, although not authorized by written law or express

municipal policy, is so permanent and wettlsel as to constitute a custom or usage

with the force of law; (3) the decisions of employees with final policymaking

authority; (4) the ratification by such final policymakers of the decisions - and the

basis for them - of subordinates to whom authority was delegated subject to these

policymakers’ review and approval; or (5) fadure to adequately train or supervise
employees, so long as that failure resiutisn deliberate indifference to the injuries



that may be caused.

Bryson v. City of Okla. City627 F.3d 784, 788 (10th Cir. 2010) (quotBr@mmer-Hoetler v. Twin
Peaks Charter Acagd602 F.3d 1175, 1189-90 (10th Cir. 2010)) (internal quotations omitted).

Here, Vazirabadi's allegations supporting Risst, Second, and Fifth Claims for Relief,
taken as true and liberally construed, asserR&’ online employment application system, which
seeks information as to whether the applicabtlisgual and, if so, in what language, violated his
rights against national origin and religious (“Mo¥) discrimination by subjecting him to “extreme
vetting” which is governed by a formal policy, onges as an informal custom/widespread practice,
or is the result of a decision by a final pghtaker, Defendant Superintendent Boasb&egFAC
1 40 (“Such targeted software application caubd just appear on its own, without [the] highest
direct approval, funding andugport in the organization by established policy, procedure and
customs.”).

Plaintiff also alleges for hisdtrth Claim for Relief that DPSubjected him to a “warrantless
search” by its “extreme vetting,” which he descsilas an “out of [the] norm background check that
not-bilingual [sic] applicants do not experienédePAC 1 62. The Court finds these allegations,
liberally construed, involve the same policy or custom underlying the online application system.

Finally, Plaintiff alleges for ts Third Claim for Relief that DPS made false assertions and
provided “altered” documents to the Equalf@oyment Opportunity Commission (“EEOC”) during
its investigation of the Plaintiff's Title VII éim. FAC § 55. Vazirabadi alleges no municipal
policy nor custom underlying DPS’s submissiothie EEOC and, thus, the Court will recommend

dismissing this claim against DPS.

®Considering Vazirabadi’s repeated use eftharrantless search” language, the Court will
liberally construe this claim as brought undlee Fourth Amendment, rather than under the
Fourteenth Amendment’s due process clause. FAC 17, 24.
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Because Vazirabadi alleges the existen@erotinicipal policy, custom, or final decision in
the form of DPS’s online employment applicatisystem, which seeks information concerning its
applicants’ proficiencies for second languages for the purpose of subjecting these applicants to
extreme vetting, the Court must determine whether his allegations are plausible for a municipal
liability claim.

“When a policy is not unconstitutional in itseifie county cannot be held liable solely on
a showing of a single incident of unconstitutional activityléade v. Grubh$841 F.2d 1512, 1529
(10th Cir. 1988) (citation omittedgbrogated on other grounds as recognized in Schnerdat
F.3d at 767. Consequently,“[w]leea plaintiff seeks to impose municipal liability on the basis of
a single incident, the plaintiff must show thetjgadar illegal course of action was taken pursuant
to a decision made by a person with authority tkenmolicy decisions on behalf of the entity being
sued.” Moss v. Kopp559 F.3d 1155, 1169 (10th Cir. 2009) (citation omitted§ also Butler v.
City of Norman992 F.2d 1053, 1055 (10th Cir.1993roof of a single incident of unconstitutional
activity is not sufficient to impose liability undévipnell] unless proof of the incident includes proof
that it was caused by an existing, unconstitutional municipal policy, which policy can be attributed
to a municipal policymaker.”).

Here, DPS asserts that Vazirabadi fails taldssh the online system constitutes a “custom”
or “widespread practice” because he “identifiesti@r specific job applicants who were subjected
to extreme vetting” due to the questions seeking bilingual proficiency. Mot. 5-6. The Court agrees
that Vazirabadi’s allegations identify only a siaghcident of discrimination—Defendant Sahli’s
extreme vetting based on national origin and religion—and, thus, Vazirabadi must allege that the
system itself is illegal and was implemented byrag@e with authority to make policy decisions on

behalf of DPS. At this early stage of titegation during which no discovery has occurred, and



taking Vazirabadi's allegations as true, the Court recommends finding he plausibly alleges the
existence of a municipal policy suffesit to meet the first requireme@ee~AC § 40 (“Defendant’s
[sic] bilingual application design, creation asheployment require multi-department involvement
within Defendants’ organizationdm the highest level (Superintendent Boasberg) to Information
Technology (IT) and Human Resources, each cotiindgpaccording to exptase and reponsibilities
for its creation, development, implementation, usage and distribution of collected data back into
Defendants’ organization.”).

Second, Vazirabadi must allege plausibly thastated injuries were caused by the extreme
vetting implemented from information obtainkeg DPS’s online employment application system.
To establish the causation element, the challengexymw practice must be “closely related to the
violation of the plaintiff's federally protected righSthneider717 F.3d at 770 (quoting Martin A.
Schwartz, Section 1983 Litigation Claims & féeses, 8§ 7.12[B] (2013)). This requirement is
satisfied if the plaintiff shows that “theunicipality was the ‘movindorce’ behind the injury
alleged.”ld. (quotingBd. of Cnty. Comm’rs v. Brows20 U.S. 397, 404 (1997)). Vazirabadi must
therefore “demonstrate a direct causal link lestw the municipal action and the deprivation of
federal rights.”1d.

As set forth above, Vazirabadi’'s allegations, tafte true and construed liberally, assert that
DPS implemented its online employnhapplication system with questions regarding an applicant’s
bilingual proficiency (particularly in Somali, Amhae, Arabic, Ethiopian, and Farsi languages) for
the purpose of subjecting any such bilingual applicants to “extreme vetting.” The Court finds
Vazirabadi’s allegations do not demonstrate the alleged challenged practice—profiling applicants
for special investigation—is closely related to DPS’s failure to hire him. Vazirabadi alleges:

Defendant, Terri Sahli, without any ldgaeason, solely because of Plaintiff's
bilingual confirmation, subjected him éxtreme vetting. Terri Sahli accomplished
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this vetting by her access to various online databases, which upon Discovery,

Plaintiff will be able to identify exactlatabases she accessed. Of course, until

completion of Discovery, Plaintiff will ndbe able to present the Court what exact

database or method Defendant usedPlaintiff extreme vetting, but Defendant’s

position, as Enterprise Risk Management uedéor of law gives her wide range of

government and non-government database access.

Plaintiff presented evidence that he was perfectly qualified and had excellent

interviews and great chemistry with théarview panel members, yet all of a sudden,

out of nowhere, he got rejected with no explanation or reason. All circumstantial

evidence leads to Terri Sahli’s role and her access to restricted databases to subject

Plaintiff to extreme vetting. Bintiff finds Sahli equally responsible, in official and

individual capacities, for Plaintiff s depation of Due Process and loss of Property

Interest.
FAC 11 60, 61. These allegations, even taken as true, reflect nothing more than speculation that
Defendant Sahli engaged in any “extreme” wettdf Vazirabadi’s application through “access to
various online databases.” Varizabadi alleges no indication of actual search results, whether
electronic or otherwise, by Sahli culminating in the rejection of his application. His baseless
assertion that “all of a sudden, out of nowheregdterejected” is insufficient to demonstrate that
Sahli engaged in “extreme” vetting of his application, particularly considering the ranking he
received following his in-person interview whiclpntrary to Vazirabadi’s contention, reflects he
ranked last (5 out of 5) ohbse selected for in-person interviews. FAC Ex. 9, ECF No. 26“at 40.

Accordingly, the Court finds Vazirabadi failsatlege plausibly that DPS’s rejection of his

application was directly caused by any “profiliiog extreme vetting” by the Defendants and, thus,

recommends that the District Court grant the omoto dismiss Vazirabadi’s First, Second, Third,

“Vazirabadi alleges that this document’s “auta” reveals that the “originator” of the
document is “Starecki Kim, DPS Attorney” and reflects that the document underwent “ample
changes.” FAC 1 30. However, even if changegweade to the document “2-3 months after [the]
interview” (FAC { 31), such information does not demonstrate the information contained in the
document is contrived or otherwise untrue; rath@zirabadi’'s allegations are nothing more than
speculation.
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Fourth, and Fifth Claims for Relief against DPS.

B. Section 1983 — Individual-Capacity Claims

As set forth above, Vazirabadi alleges F{Es$tablishment Clause), Fourth (warrantless
search), and Fourteenth (due process and equal protection) Amendment claims against the individual
Defendants. The Defendants assert they are, in their individual capacities, entitled to qualified
immunity from liability for Vazrabadi’'s claims. Qualified immunity protects from litigation a
public official whose possible vidian of a plaintiff's civil rights wa not clearly a violation at the
time of the official’'s actionsSee Harlow v. Fitzgerald457 U.S. 800, 818 (1982). “It is an
entitlement not to stand trial cade the other burdens of litigatioAhmad v. Furlong435 F.3d
1196, 1198 (10th Cir. 2006) (internal quotations and citations omitted). “The privilege is an
immunity from suit rather than a mere defense to liabilify.”

When a defendant asserts the defense of qualifinunity, the burden shifts to the plaintiff
to overcome the asserted immuni®iggins v. Goodmarb72 F.3d 1101, 1107 (10th Cir. 2009).
“The plaintiff must demonstrate on the faad#ieged both that the defendant violated his
constitutional or statutory rights, and that the righs clearly established at the time of the alleged
unlawful activity.” Id. (citing Pearson v. Callaharb55 U.S. 223, 232 (2009)). The Supreme Court

affords courts the discretion to decide “whichla# two prongs of the gliged immunity analysis

*Unlike his Title VII claim against DPS in whicVazirabadi allegea “failure to hire,”
Vazirabadi focuses on the Defendants’ allegedreme vetting” for his constitutional claimSee
FAC 1 44 (“Defendants reaped liability for Plaintiff's Cause of Actions for targeting bilingual job
applicants for extreme vetting.” (First Claimrf&elief)); 1 50 (“Plaintiff alleges Defendants
subjected him to extreme vetting because efljlingual confirmation that not-bilingual [sic]
applicants do not experience.” (Second Claim fdreR¢; 1 60 (“Defendant Terri Sahli . . ., solely
because of Plaintiff's bilingual confirmation, sabjed him to extreme vetting.” (Fourth Claim for
Relief)); 1 68 (“Defendants’ conduct in identifyiagd classifying job apigants from Muslim[ ]
Middle East and African countries for extreme vejtclearly shows, under color of law, the depth
of animus against this class of people.” (Fiftlai@l for Relief)). In addition, Vazirabadi alleges
Defendants submitted “false statements” and “doctored documents” to the EEOC for his Third
Claim for Relief. FAC | 56.
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should be addressed first in light of thecamstances in the particular case at haRddrson 555
U.S. at 236see also Christensen v. Park City Mun. Cofd4 F.3d 1271, 1277 (10th Cir. 2009).

In this case, the Court will fitsletermine whether Vazirabadi has stated plausible violations
of his constitutional rights and, if he has, theu@ will next determine whether that right was
clearly established.

1. Fourteenth Amendment Due Process Claims (First and Third Claims)

A plaintiff cannot allege a violation of eitherqmedural or substantive due process if he does
not first show that he had a protected property rigbtts v. Davis Cnty551 F.3d 1188, 1192 (10th
Cir. 2009) (citingHyde Park Co. v. Santa Fe City Coun@i?6 F.3d 1207, 1210 (10th Cir. 2000)).
“Protected property interests arise, not from the Constitution, but from state statutes, regulations,
city ordinances, and express or implied contracBill v. City of Edmond, Oklal55 F.3d 1193,

1206 (10th Cir. 1998%ee also O’Gorman v. City of Chicagtr7 F.3d 885, 890 (7th Cir. 2015)
(same). The Tenth Circuit has “recognized thasté#te statutes or regulations place substantive
restrictions on a government actor’s ability to make personnel decisions, then the employee has a
property interest’ protected by theopedural due process claus@gtts 551 F.3d at 1192 (quoting
Hennigh v. City of Shawng#55 F.3d 1249, 1253 (10th Cir. 1998)).

Vazirabadi argues that his property interest in the PIE position arises from his “legitimate
claim of entitlement” to the position based on higihgbeen ranked “higher” than other candidates
following the telephone interviews and having been ranked “highest” after the in-person interviews.
Resp. 13. Even taking these allegations as true, the Court rejects Vazirabadi’'s argument as not
supported by prevailing law. Vazirabadi failsitientify any “rights” he might have that were
“created by state statutes, state or municipal régakaor ordinances, [odontracts” with DPS to

be hired for the PIE positions. Moreover, he has alleged no “substantive restrictions on a [DPS
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official’s] ability to make personnel decisionsith respect to hiring for the PIE positiorsee, e.g.,
McDonald v. City of St. Paulb79 F.3d 698, 705 (8th Cir. 2012) (“Even if the mayor was
constrained to appoint from the initial list of thfe®alists, the fact that an appointment from that
list still would have been subject to the apptavfathe city council prevents McDonald from
possessing a legitimate claim of entitlement to the director position.”).

For Vazirabadi’s failure to show he possessptbtected property rightin the PIE positions,
the Court recommends that the District Court find Sahli and Boasberg are entitled to qualified
immunity for Vazirabadi’s failure to state his dpecess claims and grant the motion to dismiss
Vazirabadi’s First and Third Claims for Relief against the Defendants.

2. Fourteenth Amendment Equal Protection Claims (Second Claim)

The Equal Protection Clause is implicatecwkhe government makes class-based decisions
in the employment context, treating distinaigps of individuals categorically differentligngquist
v. Oregon Dep’t of Agri¢.553 U.S. 591, 605 (2008). To state a claim for an equal protection
violation, a plaintiff must allege that a governmaaitor intentionally discriminated against him or
her on the basis of a suspect classbato v. N.M. Env't. Dep’t, Envtl. Health Di\838 F. Supp.
2d 1213, 1223 (D.N.M. 2011) (cititdgayden v. Cnty. of Nassal80 F.3d 42, 48 (2d Cir. 1999));
see also Ingram v. Coopelr63 F. Supp. 3d 1133, 1139 (N.D. Okla. 201®p establish a violation
of the Equal Protection Clause, a plaintiff mulége that a defendant act with the intent to
discriminate against the plaintiff because of theiifis protected status.”). Suspect classifications
include those based on national origirbatg 838 F. Supp. 2d at 1223 (citikglwards v. Valdez

789 F.2d 1477, 1482 (10th Cir. 198@Jgram 163 F. Supp. 3d at 1139 (citidgty of Cleburne v.

*The applicability of Title VIldoes not interfere with Vazirabadi’s right to sue under the
Equal Protection Clause. The Tenth Circuit hagirthat “[i]f a plaintiff can show a constitutional
violation by someone acting under color of state ien the plaintiff has a cause of action under
Section 1983, regardless of Title VII's concurrent applicatiddtdrrett, 876 F.2d at 814.
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Cleburne Living Ctr,.473 U.S. 432 (1985) ariRklamirez v. Dep’t of Corrs222 F.3d 1238, 1243
(10th Cir. 2000)).

[llntentional discrimination can be demonstrated in several ways. First, a law or

policy is discriminatory on it§ace if it expressly classifies persons on the basis of

race or gendeSee Adarand Constructors, Inc. v. Pebab U.S. 200, 213, 227-29,

115 S. Ct. 2097, 2105, 2112-14, 132 L. Ed.2d 188%). In addition, a law which

is facially neutral violates equal protectibitis applied in a discriminatory fashion.

See Yick Wo v. Hopkin18 U.S. 356, 373-74, 6 S. Ct. 1064, 1072-73, 30 L. Ed.

220 (1886). Lastly, a facially neutral statute violates equal protection if it was

motivated by discriminatory animus and its application results in a discriminatory

effect. See Village of Arlington Heights Metropolitan Housing Dev. Corp429

U.S. 252, 264-65, 97 S. Ct. 555, 563, 50 L. Ed.2d 450 (1977).

Hayden 180 F.3d at 48see also SECSYS, LLC v. Vi@i66 F.3d 678, 685—-86 (10th Cir. 2012)
(same). Discriminatory intent “requires that tleeisionmaker ... selected or reaffirmed a particular
course of action at least in pdrecause of,” not merely ‘in spitd’ the law’s differential treatment

of a particular class of personSECSYS, LL®66 F.3d at 685 (quotirRersonnel Adm’r of Mass.

v. Feeney442 U.S. 256, 279 (1979)).

In this case, Defendants argue the prevailing law provides that “language, by itself, does not
identify members of a protected class, to supparequal protection claim” and “[c]lassifying
applicants based on their proficiency in oth@gliaages is not unconstitutional.” Mot. 9 (internal
guotations and citations omitted). In other words, an online employment system that asks applicants
whether they are bilingual and,sib, in what language does not itself violate the Equal Protection
Clause. The Court agre€See, e.g., Soberal-Perez v. Heckldr7 F.2d 36, 41 (2d Cir. 1983) (“the
Secretary’s failure to provide forms and servicethe Spanish language, does not on its face make
any classification with respect to Hispanics as an ethnic group.”).

But, as inSoberal-PerezVazirabadi’s claim is that DPS’s employment system, although

neutral on its face, nevertheless discriminates agdinslim Iranians by its application to “profile”

Muslim Iranian’s applications for “extremetiieg.” “[F]acially neutral conduct can constitute
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discrimination in violation of the Equal Protemti Clause; however, such a claim requires that a
plaintiff show an intent to discriminate against the suspect cl8sbéral-Perez717 F.2d at 41-42;

see also SECSYS, L1666 F.3d at 685. Here, Vazirabadi failaliege the requisite intent. As set

forth above, his allegations that Sahli engaged in “extreme” vetting of Vazirabadi’'s application
through “access to various online databases” have no foundation and are merely speculative.
Vazirabadi’s other allegations, taken as true, detnatesthat DPS officialselected Vazirabadi for

a telephone interview, a panel interview, and d firtarview with Sahli, all the while knowing that
Vazirabadi spoke “Farsi/Persian” based on his answer on the initial online application.

For Vazirabadi's failure to plausibly allege an “intent to discriminate against the suspect
class,” the Court recommends that the DistrmiiE€find Sahli and Boasberg are entitled to qualified
immunity for Vazirabadi’s failure to state agueal protection claim and grant the motion to dismiss
his Second Claim for Relief.

3. Fourth Amendment Warrantless Search Claims (Fourth Claim)

Although Vazirabadi brings his Fourth Giafor Relief under the Fourteenth Amendment,
he alleges the Defendants engaged in a “wdessisearch” by conducting a “totally different and
out of [the] norm background check that not#iglial applicants do not experience.” FAC { 62.
The Court liberally construes these allegationmssisig a Fourth Amendment claim for warrantless
search or seizure.

The Fourth Amendment provides:

The right of the people to be secure in their persons, houses, papers, and effects,

against unreasonable searches and seizures, shall not be violated, and no Warrants

shall issue, but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be

seized.

U.S. Const. amend. IV. “A search subject to Fourth Amendment protection occurs ‘when the
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government violates a subjective expectatioprofacy that society recognizes as reasonable.”
Mimics, Inc. v. Village of Angel Fir&94 F.3d 836, 842 (10th Cir. 2005) (quotkglo v. United
States533 U.S. 27, 33 (2001)). “[E]xcept in certainefaitly defined classes of cases, a search of
private property without proper consent is ‘unceeble’ unless it has been authorized by a valid
search warrant.ld. (quotingCamara v. Mun. Ct.387 U.S. 523, 528-29 (1967)).

The Court will recommend th#the District Court find Sahli and Boasberg are entitled to
gualified immunity for Vazirabadi’s failure toade a Fourth Amendment claim and grant the motion
to dismiss Vazirabadi's Fourth Claim for Reliekgain, the allegations, taken as true, show only
that Vazirabadisupposeghat Sahli engaged in an “out-of-the-norm” background check; the
allegations reflect no indication that such “extedirtheck actually occurred. Vazirabadi's assertion
that “[a]ll circumstantial evidenceds to Terri Sahli’'s role and her access to restricted databases
to subject Plaintiff to extreme vetting” (FAC § 61) is pure speculation and insufficient to
demonstrate that the “warrantless search” Vazirabadi alleges plausibly occurred. Thus, the
allegations fail to state a claim under Rule 12(b)(6).

4. First Amendment Establishment Clause Claims (Fifth Claim)

The First Amendment to the Constitution provides that “Congress shall make no law
respecting an establishment of religion, or prohibiting the free exercise thereof.” The Fourteenth
Amendment imposes those substantive limitations on the legislative pother ®fates and their
political subdivisions.Santa Fe Indep. Sch. Dist. v. D&80 U.S. 290, 301 (2000) (citivgallace
v. Jaffree 472 U.S. 38, 49-50 (1985)).

The principle that government may accomniedhe free exercise of religion does

not supersede the fundamental limitations imposed by the Establishment Clause. It

is beyond dispute that, at a minimum, the Constitution guarantees that government

may not coerce anyone to support or participate in religion or its exercise, or

otherwise act in a way which “establish¢state] religion or religious faith, or tends
to do so.”
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Lee v. Weismarb05 U.S. 577, 587 (1992) (quotibgnch v. Donnelly465 U.S. 668, 678 (1984)).
Thus, for his claim under the Establishment ClaMsairabadi must have suffered injury because
of alleged government action coercing him to pcacéiny particular religion or tending in any way
to create a state-endorsed religious faiBee idat 588. Or, standing under the Establishment
Clause may exist when a plaintiff’s injuries re$rdtn religious bias or endorsement, such as being
“subjected to unwelcome religious exercises orrgkeforced to assume special burdens to avoid
them.” Valley Forge Christian Coll. v. Americans lted for Separation of Church & State, Inc.
454 U.S. 464, 472 n.22 (1982).

For the same reasons described herein, Vazirabadi’s allegation that “Defendants’ conduct
in identifying and classifying job applicants fravtuslim[ ] Middle East and African countries for
extreme vetting clearly shows, under color of law,depth of animus against this class of people”
is conclusory and lacks any foundation. In addittbe, allegations taken as true reflect that the
online employment application system requests drehe applicant is bilingual in the following
languages—Arabic, Amharic, Sofhand Swabhili (FAC 1 22)—which, Vazirabadi admits, includes
at least one language for which the general population is not Muslim (Amharic). Resp. 2.

The Court recommends that the District Court find Sahli and Boasberg are entitled to
gualified immunity for Vazirabadi’s failure toae a First Amendment claim and grant the motion
to dismiss Vazirabadi’'s Fifth @m for Relief against Defendants.

5. Title VII National Origin Discrimination Claim (Sixth Claim)

“A plaintiff proves a violation of Title VII @éher by direct evidence of discrimination or by

following the burden-shifting framework &cDonnell Douglas Corp. v. Greg#ll U.S. 792, 93

S.Ct. 1817, 36 L. Ed.2d 668 (1973Khalik, 671 F.3d at 1192. In this @g¥/azirabadi brings his
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Title VII claim for discrimination based on national origagainst DPS and, despite his assertions
to the contrary (FAC § 75), alleges no direct evidence of discrimination.

“[The] McDonnell Douglas.. three-step analysis requires the plaintiff first propeima
facie case of discrimination.”Jones v. Okla. City Public Sch617 F.3d 1273, 1279 (10th Cir.
2010). “While the 12(b)(6) standard does reguire that Plaintiff establish prima faciecase in
her complaint, the elements of each alleged catiaetion help to determine whether [a plaintiff]
has set forth a plausible claimkKhalik, 671 F.3d at 1192 (emphasis added).

To establish prima faciecase for a failure-to-hire claim, a plaintiff must establish that (1)
[he] belongs to a protected class; (2) [he]leoland was qualified for a job for which the employer
was seeking applicants; (3) despite being qualifleel, was rejected; and (4) after [his] rejection,
the position remained open and the employer continued to seek applicants from persons of [his]
qualifications.” Fischer v. Forestwood Co., Inc525 F.3d 972, 982-83 (10th Cir. 2008). If
Vazirabadi makes out@ima faciecase, “[tlhe burden then shiftis the defendant to produce a
legitimate, non-discriminatory reason for the adverse employment adtionf’DPS meets that
burden, “the burden then shifts back to the pitiito show that [his] protected status was a
determinative factor in the employment decisiothat the employer’s explanation is pretext:

Here, DPS argues that Vazirabadi failsneet the first requirement opaima faciecasé

Vazirabadi states in his response brief that‘sixth [sic] Cause of Action under Title VII
clearly states his discrimination was based on his national @iglrage” Resp. 4 (emphasis
added). The Courtdisagrees; the FAC mentiatising about discrimination based on Vazirabadi’'s
age (which itself is not idenidd), but only references DPpsition statement to the EEOC in
which it allegedly “lied” about the successful &pant’s age being “over 40.” Because Vazirabadi
fails to plead any allegations of discriminatio&ised on his age (and there is no indication that he
exhausted his administrative remedies for am @gim), the Court will not construe the FAC as
bringing a claim under the Age Discrimination in Employment Act, as opposed to Title VIl which
does not govern age discrimination.

8DPS does not actually referertbe first requirement of prima faciecase in its analysis
(Mot. 12), but the Court infers that DPS argues language is not a “protected class.”

19



because “interchanging national origin and langus@elegal and logical error.” Mot. 13 (citing
Napreljac v. John Q. Hammons Hotels, |61 F. Supp. 2d 981, 1030 (S.D. lowa 2006)). DPS’s
position might be correct if Vazirabadi alleenly that DPS’s profiling of Iranians through its
online system for extreme vetting violated Title Vigee, e.g., Soberal-Pered7 F.2d at 41
(classification on the basis oflguage does not by itself “identifiyembers of a suspect classgge
also Velasquez v. Goldwater Mem’l HQs®8 F. Supp. 2d 257, 262 (S.D. N.Y. 2000) (raising a
triable issue of fact regarding the existencaroEnglish-only policy will not suffice to demonstrate
national origin discrimination).

However, and as DPS acknowledges (Mot. 13), Vazirabadi’'s allegations can be liberally
construed as stating a “straight-forward” fedtto-hire claim—that is, DPS failed to hire
Vazirabadi, an Iranian national who was qualif@dhe PIE positions, based on his national origin.
Sed~AC 1 74-77; Resp. 5. Thus, theu@ finds that Vazirabadi plaibly alleges the first, second,
and third requirements of @ima faciecase: (1) Vazirabadi’'s national origin is Iranian; (2) he
applied for and was qualified for the PIE positions (based on the allegations that he was selected for
three interviews with DPS officials); and (3) desinis qualifications, Vazirabadi was not selected
for hire.

As for the fourth requirement statedrischer, supra the allegations in this case do not fit
and, thus, the Court will need to mfydit as it is currently statedSee Plotke v. Whitd05 F.3d
1092, 1099 (10th Cir. 2005) (“[T]he articulation of a plaintiff's prima facie case may well vary,
depending on the context of the claim and thereatfithe adverse employment action alleged.”).
In Roberts v. Oklal10 F.3d 74, 1997 WL 163524, at *4 (10th Cir. Apr. 8, 1997), the Tenth Circuit
stated the fourth requirement fosimilarly-pled failure-to-hir@rima facieclaim as follows: “(4)

the defendant hired other persons possessing gihdiffls] qualificationswho were not members
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of [his] protected class.” Regarding whetliee hired candidates were “not members of his
protected class,” the allegations in this case, taken as true, reflect that DPS hired a “28-year-old
Asian male” and a “29-t0-33-year old” femakeshley S., for the open PIE positions. FAC { 28.
Vazirabadi fails to identify Ashley S.’s natior@iigin, both in the FAC and in his response brief.
Although an exhibit attachedtioe motion includes a black-and-white photograph of Ashley S., who
appears to be a blonde Caucasian (FAC Ex. 8)) stformation is insufficient to demonstrate
plausibly that Ashley S. is not Iranian.

As for whether the Asian male, “T,” posses¥eatirabadi’'s qualifications, Vazirabadi had
more than ten years of work experience, whilélad five years of work experience. FAC Ex. 9.
DPS documents attached to the FAC appeaeftect “scores” each candidate received during
telephone interviews (FAC  23); Vazirabadi recdiaescore of “9/8,” and “T” received a score of
“7/8.” 1d.; FAC Ex. 3. Based on these scores, DPS idWi&zirabadi and “T” for panel interviews.
See FAC 1 24. Based on these allegations, thet @ods Vazirabadi plausibly alleges the fourth
requirement for @rima faciecase.

DPS asserts that it declined to select X&dmdi for hire because he was “not a good team
fit” for the PIE positions. Assuming this is aylemate, non-discriminatory reason for failure to
hire, Vazirabadi must show that DPS’s reason is preSed.Khalik671 F.3d at 1192. A document
attached to the FAC and titled, Ranking Matrix, gdldly lists the names of ten potential candidates
for the PIE positions, including Vazirabadi and the tvired candidates; four of the ten candidates
were not selected for panel interviews and a Gifthdidate declined the interview. FAC Ex. 9. The
remaining candidates were ranked “1-5,” with Yakadi ranked as a “5" and the hired candidates
ranked “1" and “2.” Id. DPS argues that this documennfirms that the two highest ranking

individuals were selected for the PIE positioiazirabadi counters that the document reflects he
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is the highest ranked candidate. Although the decurists the apparent reason for Vazirabadi’'s
non-selection (“not a good team fit”"), he is at&ted to have “good experience” and the candidate
ranked third also is noted to be “not a good té&rh In addition, the Court finds that it lacks
sufficient information concerning when, by whoamd for what purpose the Ranking Matrix was
created. The Court finds that @ather DPS’s reason is pretext, considering the limited facts at this
stage of the litigation, is a factual dispute which cannot be resolved under Rule 12(b)(6).

Construing the allegations liberally and takingrthas true, the Court finds Vazirabadi states
the elements of a Title VII failure-to-hireatin showing that DPS keted “T” rather than
Vazirabadi based on Vazirabadi’s national origiiherefore, the Courecommends that the Court
deny the motion to dismiss Vazirabadi’s Sixth @ldor Relief as it relates to DPS’s selection of
“T” for hire.

CONCLUSION

The Court concludes that Vazirabadi fails to state plausible constitutional claims against the
Defendants; however, he statedaam under Title VIl as describdwerein. Accordingly, the Court
respectfully recommends that Judge Martigeant in part and deny in part Defendants’ Motion

to Dismiss Amended Complaint [filed July 28, 2017; ECF Ng, @8miss Vazirabadi's First,

Second, Third, Fourth, and Fifth Claims for Relafd dismiss the individual Defendants from the

case’

°Be advised that all parties shall have fourté@ys after service hereof to serve and file any
written objections in order to obtain reconsidiera by the District Judge to whom this case is
assigned. Fed. R. Civ. P. 72. The party filingeabpns must specifically identify those findings
or recommendations to which the objections aradmade. The District Court need not consider
frivolous, conclusive or generabjections. A party’s failure to file such written objections to
proposed findings and recommendations contaim#us report may bar the party fronda novo
determination by the District Judgetbk proposed findings and recommendatiddeited States
v. Raddatz447 U.S. 667, 676—83 (1980); 28 U.S.C. 8§ 636(b)(1). Additionally, the failure to file
written objections to the proposed findings and meo@ndations within fourteen days after being
served with a copy may bar the aggrieved party fppealing the factual and legal findings of the
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Dated at Denver, Colorado, this 10th day of October, 2017.

BY THE COURT:

o ﬂ%

Michael E. Hegarty
United States Magistrate Judge

Magistrate Judge that are accepteddopted by the District CourDuffield v. Jacksarb45 F.3d
1234, 1237 (10th Cir. 2008) (quotipore v. United State950 F.2d 656, 659 (10th Cir. 1991)).
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