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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 17€v-01407NYW
APRIL ANN ORTIZ,
Plaintiff,
V.
COMMISSIONER, SOCIAL SECURITY ADMINISTRATION

Defendant.

MEMORANDUM OPINION AND ORDER

Magistrate Judge Nina Y. Wang

This civil actionarises undeifitle XVI of the Social Securitct (“Act”), 42 U.S.C.
88§ 1381-83(c)for review of the Commissioner of Social Security’6'Commissioner” or
“Defendant”) final decision denying PlaintiffApril Ortiz’s (“Plaintiff” or “Ms. Ortiz")
application forSupplemental Security Income (“SSI"Pursuant to the Order Bfeassignment
datedDecember 192017[#24],* this civil actionis beforethis Magistrate Judge for a decision
on the merits.See28 U.S.C. 8 636(¢cFed.R. Civ. P. 73; D.C.COLO.LCivR 72.2. Upon review
of the Parties’ briefingthe entire case file, th&dministrativeRecord,and the applicable case
law, this court respectful AFFRIMS the Commissioner’s decision for the reasons stated herein.

PROCEDURAL HISTORY

This case arises from Plaintiffgpplication forSSI protectively filed onDecember 2,

2013. [#11-2 at 20; #1143 at 11611; #115 at 195] Ms. Ortiz completed the 9th grad®mok

! In citing tothe Administrative Record, the cougfersto the EectronicCourt Rling (‘ECF”)
docket numbeuwusing the convention [#___ &nd cites tahe page number associated with the
Record, found in the bottom rightand corner of the page. Falt other documenishe court
citesto the ECF docket number and the page number assigned by the ECF system.
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special education classes while in scha@old never received her General Education Diploma
(“GED”). Seg#11-2 at 24, 43; #1-B at 114]. Plaintiff allegesshe became disabled @rctober

15, 2005 due tohearing loss, a learning disability, and a speech problgee[#11-3 at111].

Ms. Ortizwas twentyfive on the alleged onsdate of heclaimed disability.

The Colorado Department of Human Services denied Plaintiff's application
administratively. See[#11-2 at D; #11-3 at11(. Ms. Ortiztimely filed a request for a hearing
before an Administrative Lawudge (“ALJ”) onMay 19 2014. See[#114 at 126. ALJ
Patricia E. Hartmaifthe “ALJ”) held a hearing on January 12, 201611+ at20, 3§. At the
hearingMs. Ortiz proceeded through counsel, @hd ALJreceived testimony from Plaintiéind
VocationalExpertCynthia Bartmanifthe “VE”). Seg#11-2 at20, 39].

Plaintiff testified at the hearingthat she currently lives alone in a public housing
apartment in Fort Collins, Coloradold] at42]. She does not own a vehicle, and uses public
transportation to get around[ld.]. During the day, Ms. Ortiz typically stays home, watches
television, walks hedogs and takes 1 to 2 ngpshe continued that she also has trouble falling
asleep at night. Id.. at 49. As to her daily activitiesMs. Ortiz testified that she cooks mostly
microwavable meals, goes grocery shopping once or twice a month, washes miislzesdry,
vacuums, takes out the garbage, goes to the movies on occasion, eats out once ordmtice a m
and walks and cares for her three dogdsl. 4§t 50-52]. However, Ms. Ortiz explained that she
takes several 5 to 10 minute breaks while doing household chédeat §2].

Regarding her physical ailments, Plaintiff statdte experiences pain in her ankles
knees, and wrists with the pain shagtfrom her wrist to her hands, making it difficult for her to
grasp or hold things or brush her teeth, but alse testified that shecould still lift items

weighing 70 to 80 pounds before her wrists huidl. 4t45, 49]. Plaintiff testifiedhat her wrist



pain is usually a2 out of 10 in intensity, but reach&8 out of 10 once or twice a weekld. at
53-54]. She testified tdaking ibuprofen when needed, and that a doctor prescribed physical
therapy for hemrists, but that she forgot to follow through with itld.[at 4546]. Ms. Ortiz

also testified that she was hospitalized somewhat recently for a “‘Sgrlmad earache.”|d. at

46]. She was prescribed hearing aids for her hearing issues, whict fes®,” but she has
since lost her hearing aids and cannot afford new ones.at[47]. Without her hearing aids
Plaintiff stated that she has difficulty hearing people, or the doorbell, or the.pfidnat 53].
Plaintiff attributes her hearingds to her Turné& syndrome that she was born withid.[at 47.

Ms. Ortiz explained that her physical ailments prohibit her from standing ogditirmore than

an hour, and that she can only walk a milel. gt 4748].

Ms. Ortiz also explained that she suffers from depression and anxiety, whiehheaue
seclude herself from others in her room, but that she does not take medication or atgyd ther
[Id. at 46]. She also testified to memory issues that cause her to constantly forgetnagp®i
and make it difficult to pay attention for more thanhalthour. [Id. at 4849 55. Her
concentration issues also make it difficult for her to follow recipes or instngct [d. at 54].

Plaintiff testified that she has not worked in the pres two years; before then she
worked as a housekeeper for America Inn as wdibaBoudre Valley HospitalSee[id. at 43-

44]. Ms. Ortiz stated that she quit working for America Inn because it was tomifiarhier

home, and that she was terminated from Poudre Valley Hospital due to tardiness despite
explaining that her poor hearing caused her to miss alarldg. When asked what prohibits

her from working currentlyMs. Ortiz responded that her forgetfulness and pain in her ankles,

wrists, and knees were the reasorid. dt 44-45].



A VE also testified at the hearing. The WiEst summarizedPlantiff's pastrelevant
work as acleaner/housekeepe,specific vocational preparation (“SVP”) lex&light exertion
job, anda housekeeper/hospitad SVP level2 medium &ertion job. Seeg[#11-2at56-57. The
VE was then to consider an individual who could perform work at all exertional,|énetsd to
simple, routire, and repetitive work that was gamlented at a maximum SVP level 2, and could
not (1) climb ladders or scaffolds, (2) work in an environment with “loud auditory warning(]
signals,” (3) work at unprotected heights or around dangerous machinery, erf(ynpat a fast
production rate. Ifl. at57]. Based on this hypothetical, the VE testified that such an individual
could performboth of Plaintiff’'s previous jobs, as well as jobs as a laundry worker, SVP level 2
medium exertion job, a mail clerk, SV&vH 2 light exertion job, and an dcesser, SVP level 2
sedentary job. Ifl. at 57/58]. The VE proclaimedthat her testimony was consistent with the
Dictionary of Gccupationallitles. [Id. at 5§.

In response to questioning from Ms. Ortiz's counsel, the VE testified that sonvbone
required frequent breaks to lie down, had an inability to understand or carry out simple or
complex instructions, and would be -¢disk 4050% of the timecould not perform gainful
employment [Id. at 59-62. But the VE did testify that someone witinited socialfunctioning
could still perform the jobs identified in response to the ALJ’s questionidgat[61].

On March 14 2016 the ALJissued a decision findingls. Ortiznot disabled under the
Act. [#11-2 at31]. Plaintiff requested Appeals Council reviewtbé ALJs decision[id. at 14—

16], which the Appeals Council denied, renderthg ALJ’s decision the final decision of the
Commissioer [id. at 1-5. Plaintiff sought judicial review of the Commissioner’s final decision
in the United States District Court for the District of ColoradoJane 9 2017,invoking this

court'sjurisdiction to review the Commissioner’s final decisigrder 42 U.S.C. § 1383(8).



STANDARD OF REVIEW

In reviewing the Commissioner final decision, the court is limited to determining
whether the decision adheres to applicable legal standards and is supported &ytigubst
evidence in the record as a wholerna v.Chater, 101 F.3d 631, 632 (10th Cir. 1996) (citation
omitted);cf. Thompson v. Sulliva®87 F.2d 1482, 1487 (10th Cir. 1993])] f the ALJ failed to
apply the correct legal test, there is a ground for reversal apart from a lacksthrsial
evidence.”(internal citation omitted) The court may not reverse an ALJ simply becase
may have reached a different result based on the record; the question insteathés there is
substantial evidence showing that the ALJ was justifidaendecision. SeeEllison v. Sullivan,
929 F.2d 534, 536 (10th Cir. 1990)Substantial evidence is more than a mere scintilla and is
such relevant evidence as a reasonable mind might accept as adequate to somoarsian.”
Flaherty v. Astrue515 F.3d 1067, 1070 (10th Cir. 200{iternal citation omitted). But
“[e]vidence is not substantial if it is overwhelmed by other evidence in tloedrec constitutes
mere conclusion.Musgrave v. Sullivarf66 F.2d 1371, 1374 (10th Cir. 199®&)ternal citation
omitted) The courtmay not “reweigh the evidence or retry the case,” but must “meticulously
examine the record as a whole, including anything that mdgraut or detract from the ALs)’
findings in order to determine if the substantiality test has been fRkttierty, 515 F.3d at 1070
(internal citation omitted).

ANALYSIS
The ALJ's Decision

SSlis available to an individual who is financially eligible, files an application I S
and is disabled as defined in the Act. 42 U.S.C. § 1382. An individual is determined to be under
a disability only if his “physical or mental impairment or impairments are of swahmigethat he

is not only unable to do his previous work but cannot, considering his age, education, and work
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experience, engage any other kind of substantial gainful work whiekists in the national
economy. . ..” 42 U.S.C. § 423(d)(2)(A). The disabling impairment must last, or be expected to
last, for at least 12 consecutive monthee Barnhart v. Walte»35 U.S. 212, 214-15 (2002).

The Commissioner has developed a-ftep evaluation process for determining whether
a claimant is disabled under the Act. 20 C.F.R. § 404.1520(a)(4%eE also Williams v.
Bowen 844 F.2d 748, 75®2 (10th Cir. 1988) (describing the five steps in detaillf a
determination can be made at any of the steps that a claimant is or is not disabhedioav
under a subsequent step is not necessaWilliams 844 F.2dat 750. Step one determines
whether the claimant is engaged in sabsal gainful activity; if so, disability benefits are
denied. Id. Step two considers “whether the claimant has a medically severe impairment or
combination of impairments,” as governed by the Secretary’s severityatiegsl Id.; see also
20 C.F.R. 8404.1520(e). If the claimant is unable to show that his impairments would have
more than a minimal effect on his ability to do basic work activities, he is not eligible for
disability benefits. If, however, the claimant presents medicalerea& and makes thee
minimisshowing of medical severity, the decision maker proceeds to step thiiams 844
F.2d at 750. Step three “determines whether the impairment is equivalent toconarober of
listed impairments that the Secretary acknowledges are so severe as to preaustaiatisu
gainful activity,” pursuant to 20 C.F.R. § 404.1520(dd. At step four of the evaluation
process, the ALJ must determine a claimant’s Residual Functional Capacit@”};R¥#hich
defines themaximum amount of work #claimant is still “functionally capable of doing on a
regular and continuing basis, despite his impairmetits: claimant’'s maximum sustained work
capability.” Williams, 844 F.2d at 751see also idat 75152 (explaining the decisionmaker

must consideboth the claimant’s exertional and nonexertional limitation§he ALJ compares



the RFC to the claimant’s past relevant work to determine whether the claimaasgarersuch
work. SeeBarnes v. Colvin614 F. App’x 940, 943 (10th Cir. 2015)itation omitted). “The
claimant bears the burden of proof through step four of the analydisiiSonv. Sullivan 992
F.2d 1118, 1120 (10th Cir. 1993).

At step five, the burden shifts to the Commissioner to show that a claimant cammperf
work that existsn the national economy, taking into account the claimant’'s RFC, age, education,
and work experiencelNeilson 992 F.2d at 1120. The Commissioner can meet her burden by the
testimony of a vocational expertTackett v. Apfel180 F.3d 1094, 10989, 1101(9th Cir.
1999).

The ALJ foundthat Ms. Ortiz andhad not engaged in substantial gainful activity since
December 2, 2013. [#12 at 2]. At sep two the ALJ determinegds. Ortiz had the following
severe impaments: obesity Turner’'s syndrome with bilateral neurosensory hearing loss, and
borderline intellectual functioning (“BIF”) v. learning disorder (“LD”)Id]l. At step threethe
ALJ determined thaPlaintiff did not have an impairment or combination of impairments that
meets or medicallgquals the severity of one of the lisiatpairments in Title 20, Chapter IlI,
Part 404, Subpart P, Appendix 1 (20 C.F.R. § 416.920(t). at 23]. The ALJthendetermined
Plaintiff had theRFC to performa full range ofwork at all exertional levelsubject to several
limitations [id. at 25], and concludedthat Ms. Ortiz could perform her previouswork as a
cleaner/housekeeper and housekeeper/hogpltadt 29]. Though theALJ concluded thaMs.

Ortiz was not disabled under the Aat step four, se also concluded atep five that there

existed three additional jobs Ms. Ortiz could perform in the natecwiomy [Id. at30-31.



On appealiMs. Ortizargues the ALJ erred step three in concluding that her BIF did not
meet Listing 12.8.D.,> and erred in formulating Ms. OrtizRFC by improperly assessing Ms.
Ortiz’s credibility. [#19]. | consideeach of these challengsturn.

I. Step Three

Step three of the evaluation process requires the ALJ to consider whethenantlaas
an imparment that meets or medically equals any listing foun20aC.F.R., Pt. 404, Subpt. P,
App’'x 1 (88 416.920(a)(4)(iii), 416.920(d); Listing of Impairments, 20 C.BR16.925). The
severity of the impairments found in these listings precludesaostantial gainful activity See
Bowen v. Yuckert482 U.S. 137, 1411987). A claimant meets a listed impairmenthier
ailments satisfy all of the listing’s criteridpD C.F.R.8 416.925(c)(3), or iherailments are “at
least equal in severity and @tion to the criteria of any listed impaient,”id. 88 416.926(a).
Seealso Davidson v. Sec’y of Health and Human Ser932 F.2d 1246, 1251252 (10th Cir.
1990).

Plaintiff contends the ALJ erred at step three in concluding that she does@obbm
equal Listing 12.0%. Listing 12.05 covers “Intellectual disability,” which “refers to
significantly subaverage general intellectual functioning with deficits intagafunctioning

initially manifested during the developmental period,; i.e., [befogeatie of 22].”20 C.F.R. Pt.

% There appears to be some ambiguity in Plaintiff's papers as to whether shhallenges the
ALJ’s conclusion that her ailments do not meetauag Listing 12.02.Compare[#19 at 3; #23
at 1-3] with [#19 at 9-11]. But Ms. Ortiz argues in her opening brief that B& mees or

equas Listing 12.05.D.only. See[#19 at 9-11]. Thus, | do not consideny argumerg as to

Listings 12.02 orl12.05.A., B.that appear for the first time in Plaintiff's Reply BriefSee
Clawson v. FedEx Ground Package Sys.,, 1461 F. Supp. 2d 731, 734 (D. Md. 20@6)he

ordinary rule in federal courts is that an argument raised for the first timeeplalrief or

memorandum will not be considered.”). Indeed, it appears that Plaintiff's nefert® Listing
12.02 is a typographical error, and that she truly intends to refer to Listing 12.88dB#23 at

2-3, 6].



404, Subpt. P, App. 1, Listing 12.0%&stablishing an intellectual disability undesragraphD
requires:

A valid verbal, performance, or full scale 1Q of 60 through 70, resulting irast le
two of the following:

Marked restriction of activities of daily living; or

Marked difficulties in maintaining social functioning; or

Marked difficulties in maintaining concentration, persistence, or pace; or
Repeated episodes of decompensation, each of extended duration.

N

Plaintiff argues that, had the Alpfoperly weighed the opinion @r. JoyceAckerman,
the ALJ would have found her BIF to meet Listing 12305.While acknowledging that Dr.
Ackerman was an examining rather than treating physfcMa, Ortiz nonethelesargues that
her opinion is entitled to great weight because it was consistent with “exteaegidence of Ms.
Ortiz’'s “severe mental impairment.'See[#19 at10-1% #23 at 23]. That is, Dr. Ackerman
concluded Ms. @iz had a full scale 1Q of 70; a Verbal Index Standard Score in the first
percentile, indicating marked difficulties with maintaining social fomgtig; and a processing
speed in the tenth percentile, indicating marked difficulties with maintaining doaiien,
persistence, and pac&ee[#19 at 16-11; #23 at 23]. Plaintiff also contends the ALJ erred by
placing greater weight on the opinion of Dr. Brill, a redtamining physician. [#19 at 11; #23 at
3].

The Commissioner counters that there is no substantial evidence corroborating Dr
Ackerman’s findings. Nor can Dr. Ackerman’s findings “automatically exgjutd marked

limitations in Ms. Ortiz’'s mental functioning, as Dr. Ackerman even observedRlzantiff was

% In her Response, Defendant argues théirfiff “appears to confuse the procedure for
evaluating the opinion of a treating physician with that for the opinion of an examaunges’
[#20 at 7].



able to sustain attention to the tasks presented and was goal cotrieBe]#20 at 8 (internal
guotation marks omitted)]. For the following reasdniespectfully agree.

Medical Opinions: Generally the opinion of a examiningsource is entitled tonore
weight than the opinion of a n@xamining sourceSee Garnson v. Colvin 759 F.3d 995, 1012
(9th Cir. 2014)20C.F.R §8416.927(%1). Indeed, the opinion of an examining sourcaiso
way “dismissable,’see Chapo v. Astrué82 F.3d 1285, 1291 (10th Cir. 2012), and may be
dismissed or discounted only upon an examination of the factors provided in the regulations and
“specific, legitimate reasons for rejecting it[[Joyal v. Barnhart 331 F.3d 758, 764 (10th Cir.
2003). See also20 C.F.R. § 416.927(c)(2)ii), (c)(3)c)(6) (listing factors the ALJ must
consider when weighing medical source opiniongjere, the ALJ afforded Dr. Ackerman’s
opinionpartial weight “because it [was] somewhat inconsistent” with Dr. Brijpimion—whose
opinion the ALJ afforded great weight—and the record as a wisd@g#11-2 at 29].

Dr. Ackerman, a psychologist, conducted an ageaquested psychological evaluation
of Ms. Ortiz on November 30, 201(Bee[#11-7 at 284]. The evaluationifst indicates that Ms.
Oritz reportedthat she had received special education and speech therapy services while in
school, but that she could read, write, and perform simple arithmetic so she was urthez wh
she had been diagnosed with a learning disab[Id. at 284, 285]. Ms. Ortiz also reportsde
could perform and complete basic hygietasksand household chores, hadliaver’s license
andgenerally kept to herself during the dagcauseshedid not socialize with others beside her
mother. Seelid.]. Relevant here, Dr. Ackerman opined that Ms. Ortiz’s appearance and
presentation were appropriate; her language and speech “appeared appropriatader amet
cognitive abilities; her thought process was clear and logical, as she susttieation to the

tasks presented and was goal oriented; her judgment was apprdm@rategnition and memory
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were oriented to person, place, and time, and she could perform several cognitive ttaskis wi
difficulty; and her cooperation and attitudehich revealedhat she was cooperative and was
engaged in tasks with good motivation, were an accurate reflection of hemtcafoilities. [d.
at 285-86]. Upon completion of the Wechsler Adult Intelligence Scaléourth Edition
(“WAIS-1V"), Dr. Ackermanreported Ms. Ortiz's scores reflected that her verbal abilities were
in the Extremely Low rangend thather nonverbal/spatial abilitiesd ability to process visual
information with speed and accuraesre in the Low Averageanges See[id. at 288]. Dr.
Ackerman thus opined that Plaintiff's cognitive abilities placed her in ther&@ige, and that
“she is likely to experience difficulty learning new tasks and acquiring pettive
employment.” [d. at 289].

On May 5, 2014, Dr. Brill, a state agency psychological consultant, completed @ ment
RFC assessment of Ms. Ortiz based on the evidence in the r&med11-3 at 118]. Dr. Hill
opined that Plaintiff had moderate limitations in her ability to understand and remndethiled
instructions, and appeared tocorporate Dr. Ackerman’s narrative regarding the specific
understanding and memory limitationsld.[at 118-19]. Dr. Brill further opined that Plaintiff
had moderate limitations in her ability to carry out detailed instructions andaoydioutines
without special supervision, but that she did not have any significant limitatidres ability to
carry out short, simple instructions, maintain attention and concentration émdexit periods,
adhere to a schedule, make simple waliteddecisions, or work in proximity with otherSee
[id. at 119]. Dr. Brill again incorporated Dr. Ackerman’s report when asked to provide a
narrative on Ms. Ortiz’s sustained concentration and persistence limitatldrjs. Or. Brill also
opined that Rintiff had moderate limitations in her ability to: appropriately interact with the

general public, interact with coworkers, respond to changes in the wiirkgs@nd to set
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realistic goals or to make plans independent of oth&ex[id. at 119-20]. Dr. Brill reported
that Plaintiff would need some guidance with adaptation and problem solvth@t 120]. Dr.
Brill thus concluded that Ms. Ortiz’siedical record revealed cognitive functional and hearing
deficits with some areas of adequate basicfioning, indicating that she could perform simple,
basic work tasks.Iq.].

The ALJ considered both opinions throughout her decision. At step 2 the ALJ relied on
Dr. Ackerman’s findings that Plaintiff's depression may have been caused lhyimd tissues,
and that Plaintiff had the ability toarry out basic hygienic tasks ahdusehold choredo
conclude that Plaintiff's depression was not a severe impairnssag#11-2 at 2223]. At step
3 the ALJ relied on and adopted in its entirety Dr. Brill's opinion in concluding Rkantiff
suffered from no marked limitations in the paragraph B criteria of Listing 12.0Althelso
rejected Ms. Ortiz’s suggestion that Dr. Ackerman’s report found marked longah all of the
paragraph B criteria to satisfy Listing 12.05.Dld. [at 24-25]. Then, while formulating Ms.
Ortiz’'s RFC, the ALJ again discussed Dr. Ackerman’s and Dr. Brill's opinions, and afforde
only partial weight to Dr. Ackerman’s because she found it inconsistent with Diis Brd the
medical record as a wholeld[ at 28-29]. Ms. Ortiz now contends thatwvitas error to afford
greater weight to Dr. Brill's opinion than to Dr. Ackerman’s opinion, as subatavidence in
fact corroborates Dr. Ackerman’s findings. The cawriv considers the medical evidence
relating to Plaintiff's cognitive functioning.

Medical Evidence: In a December 9, 2013 Disability Report, Ms. Ortiz was observed to
have difficulties with hearing and understanding, coherency, as well as waiking and
answering. See[#11-6 at 215]. In her function report Ms. Ortiz noted her coodgilimit her

ability to work because she “forget[s] things fast” and can no longer “remembgs.thifld. at
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226]. She also noted that her daily activities include cleaning, watching tehevimaking
something to eat, going outside if it's nice, disihng to music, and then watching television
before going to sleep.ld.]; see alsdid. at 2274228 (noting that she uses public transportation,
goes shopping, and pays bills)Ms. Ortiz explained that “forgettin[g] things” affected her
ability to manag money, her interests and hobbies, and her social actives$id. at 228-30].
Plaintiff also reported that she does not take any medicati®esid. at 257, 264].

Treatment notes from Family Medicine Center reveal that Plaintiff presemtethplete
service animal paperwork on March 12, 2052€#11-7 at 290]. Her patient history revealed a
severe hearing impairment, Turner’'s syndrome, and infertility,geeeral exam revealdtiat
her appearance was comfortable, that her mental statugressly normal, that her affect and
judgment were normal, and that she was alert and orieSedid. at 29192]. Treatment notes
from Poudre Valley Hospital indicate that Plaintiff sought treatment for varioussisscluding
earaches, laryngitisand diffuse body pain these notes alseeported Plaintiff's past medical
history to include a severe hearing impairment, Turner’s syndrome, andiiyfe@iée generally
[#11-8; #119]. On several occasions doctors indicated that Ms. Ortiz had normal mood, affect,
and behavior, was alert and orientealhd was negative for confusion ardkcreased
concentration E.g, [#11-8 at 302,305, 310, 311, 314, 331, 339; #%lat 351, 352, 3773
381, 382, 384, 386 Only a handful of treatment notes refl@daintiff's reports of a learning
disability, her complaints of memory and understanding limitationshat she appeared to have
slow mentation.Seg#11-9 at 369-70, 375, 382].

Laura Smith completed a Mental Retardation and Subaverage IntelleatloRing
Professional Source Data Sheet on January 8, 2@B&[id. at 356]. Based on Ms. Ortiz's

statements, Ms. Smith opined that Plaintiff had marked limitations in:  maintaining
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concentration, persistence, and pace; -ag@opriate cognitive/commicative function,
including the use of the telephone or compuie ageappropriate social functioning
understanding ancememberingrery short, simple instructions or detailed instructiaasrying

out detailed instructions; and completing a normal workday and workweek without irterrupt
from psychological symptoms and to perform at a consistent pace without unidadmeaks.
Seeg[id. at 35860]. Ms. Smith also reported that Ms. Ortiz “did demonstrate some confusion
about questions but gave appiliapg answers.” Ifl. at 360]. The ALJ, however, afforded Ms.
Smith’s opinion little weight because it was inconsistent with Dr. Ackermapiision and the
medical record, and because Ms. Smith did not appear to be an acceptable medealSsmurc
[#11-2 at 28].

Finally, Plaintiff testified to her cognitive functioning limitationsShe stated that her
forgetfulness, among other physical ailments, was a primary reasowwddeno longer work.
See[#11-2 at 44-45]. She testified that her memory issuemuse her to constantly forget
appointments and make it difficult to pay attention for more thhaalfhour. |d. at 48-49, 55].
She further testified that concentration issues make it difficult for her tonmfakwipes or
instructions. [d. at 54].

Based on the foregoing, the court finds no reversible error in the ALJ’s decisidartb af
only partial weight to Dr. Ackerman’s opinion. To start, the burden lies with gwmaht “to
present evidence establishing her impairments meet or equal listed impairrhdfisglllerRoss
v. Barnhart 431 F.3d 729, 733 (1#9Cir. 2005). The medical evidence regarding Plaintiff's BIF
is lacking, as most of her treatment notes relate to her hearing issues amadl ganplaints of
diffuse body pain.See generafl [#11-8; #119]. This lack of corroborating medical evidence

was one of the ALJ’s primary reasons for affording only partial weight to Dr. Acaeisn
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opinion See Pisciotta v. Astru®00 F.3d 1074, 1078 (10th Cir. 2007y édical evidence may
be discouated if it is internally inconsistent or inconsistent with other evidehce.”

Further,Dr. Ackerman also opined that, despite Ms. Ortiz's poor WAMScores, her
mental status exam revealed appropriate language and speech, mood and affedtiongariz
thought process, judgment, cognition and memory, and cooperation and atBegg¢l1-7 at
285-86]. Dr. Ackerman also reported that Ms. Ortiz could perform daily hygienic tasks a
household chores, and could manage her own finanteesat P85-289]. From this, the court is
not convinced that Dr. Ackerman’s opinion suggests marked limitations in any dbuhe
categories under Listing 12.05.D.Cf. 20 C.F.R. § 416.926a(e)(2)(i) (defining “marked
limitation” in evaluating a child’s functional equivalence to the Listings as an impatirare
impairments that “interferes seriously with your ability to independently tejtisusain, or
complete activities.”f. Rather, the evidence of record suggests that, despite Dr. Ackerman’s
findings, Plaintiff’'s cognitive abilities did not seriously interfere with her abtiit complete
activities The ALJ properly resolved these evidentiary conflisee Allman v. Colvir813 F.3d
1326, 1333 (10th Cir. 2016and this court may not “displace the agency’siantetween two
fairly conflicting views”, Zoltanski v. FAA 372 F.3d 1195, 1200 (10th Cir. 2004) (brackets
omitted).

The same is true of any conflicts between Dr. Brill's and Dr. Ackermapigans That
is, the ALJ, not the court, is responsible for resolving any inconsistencies betveegralm
source opinionsSee Smith v. Colvii821 F.3d 1264, 1268 (10th Cir. 201®&ut, in opining that

Ms. Ortiz had only moderate limitations, Dr. Brill appeared to rely on Dr. Ac&els opinion

* Though not applicable here, | note that the current version of the Listingesiéfharked
limitation” as “Your functioning in this area independently, appropriately, effegtiaald on a
sustained basis is seriously limited.” 20 C.F.R. 8§ Pt. 404, Subpt. P, Ap@tA2, Listing
12.00.F.2.d. (effective Mar. 14, 2018).
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suggesting that Dr. Ackerman’s findings do not equate to marked limitations., fohube
reasons stated herginconclude that the ALJ did not err at stem3wveighing the opinions of
Dr. Brill and Dr. Ackerman or in concluding that Ms. Ortiz's BIF did not meet or equal Listing
12.05.D.

[I. Plaintiffs RFC and Credibility

A claimant’s RFC is the most work the claimant can perfandit must be consistent
with the record as a whole and supported by substantial evid8aeddovard v. Barnhart 379
F.3d 945, 947 (10th Cir. 2004); SSB-8p, see alsEllison, 929 F.2d at 53@eiterating that the
court will not reversehe ALJ’s decisionif supported by substantial evideneeen ifthe court
could havereached a different conclasi). Ms. Ortiz challenges the RFC assessment as not
supported by substantial evidence because the ALJ improperly askesseedibility under
SSR96-7p?

“ Credibility determinations are peculiarly tipeovince of the finder of factand the
[court] will uphold such determinations, so long as they are supported by substantial eVidence.
Ruh v. Colvin No. 13CV-01255PAB, 2015 WL 1517392, at *2 (D. Colo. Mar. 30, 2015)
(quoting Kepler v. Chater 68 F.3d 387, 391 (10th Cir. 1995)). r&dibility deteminations
should not be conclusory, but insteadldsely and affirmatively linkedto evidence in the
record’ Oliva v. Colvin No. 13CV-02495PAB, 2015 WL 5719645, at *7 (D. Colo. Sept. 30,
2015) (quotingKepler, 68 F.3d at 391)). In addition to codering the objective medical

evidence, the ALJ must also consider several factoctudingthe claimant’s daily activities

®> On March 28, 2016, SSR Bp took effect and superseded SSR796“eliminating the use of
the term ‘credibility.” SeeTITLES Il AND XVI: EVALUATION OF SYMPTOMS IN DISABILITY
CLAaMs, available at https://www.ssa.gov/OP_Home/rulings/di/01/SSR2016-03-di-01.html.
Because the ALJ issued her decisibaefore this date, the court analyzes her credibility
determination under SSR 96-7p.
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the location, duration, frequency, and intensity of her pain; aggravating andtimgtitgctors;
any medication taken and its eftiveness in providing relief; other treatment received aside
from medications; other measures utilized to alleviate pan,lying down; and any other
factors that may bear on the claimant’s functional limitatid®seSSR96-7p, 1996 WL 374186,
at *3 (July 2, 1996)Wilson v. Astrug602 F.3d 1136, 1146 (10th Cir. 2010).

Ms. Ortiz argues the ALJ’s credibility assessment is “fatally flawedthat the ALJ
failed to “explain which evidence she relied on” in making her determination atehdnsaled
on impermissible boilerplatanguage [#19 at 14; #23 at 4]. Plaintiff further avers that, had the
ALJ properly assessed her credibility in accordance with the $aotdgtined in SSR 98p and
Tenth Circuit precedent, she would have found Ms. Ortiz disabled due to her heasiagdos
cognitive difficulties. See[#19 at 15; #23 at-4]. The Commissioner responds that the ALJ’s
credibility assessment properly relied bfs. Ortiz’'s ability to live alone and complete daily
activities, her failure to submit medical evidence prior to 2013 concerning herghssues, her
sporadic and limited treatment, her lack of prdstimedications for her ailmentgnd her
failure to replace her hearing aids; and that the ALJ properly consideretjéotive medical
evidence and Plaintiff's ability to participate in the hegriSeg#20 at 10]. Ms. Ortiz concedes
that the ALJ “discusses the evidence at length” in her decision, but nonethelessstheg “the
ALJ fails to link the vast majority of her discussion to her credibility detertoma [#23 at 4].
For the follaving reasons, | respectfully conclude that the ALJ's credibility assm#sis
supported by substantial evidence.

First,the ALJ’s credibility assessment cannot be categorized as impermissibtelatele
language Though utilizing typical boilerplate hguage in her RFC assessment concerning the

applicable standard for evaluating a claimant’s credibgigg[#11-2 at 25], the ALJ goes on to
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discussMs. Ortiz’'s testimony, her daily activities, the objective medical evideand, the
medical source opinions. See[id. at 26-29]. Indeed, Plaintiff even concedes that the RFC
assessment contains a lengthy discussion of the evidence of record. [#23 at 4]. ThenALJ t
concludes, “After careful consideration of the evidence, the undersigned finds clairtent’s
statements concerning the intensity, persistence, and limiting effects efsyraptoms are not
entirely credible for the reasons explained in this decision.” -B#afl 29]. Thus, this is not a
situation where the ALJ impermissibly reliedly on boilerplate language when assessing Ms.
Ortiz’'s credibility, as condemned Hardman v. Barnhart362 F.3d 676, 679 (10th Cir. 2004)
(“We have held that use of this same boilerplate paragraph is insuffioighg absence of a
more thorough analysi$o support an AL¥ credibility determinatich(emphasis added)).
Second, a review of the ALJ’'s RFC assessment reveals that she considerecbtéweral
relevant factors outlined in SS¥6-7p Indeed, a “formalistic factelby-factor recitationof the
evidence” is not required, “[s]o long as the ALJ sets forth the specific evifigheerelies on in
evaluating the claimant’s credibility[.] Qualls v. Apfel 206 F.3d 1368, 1372 (10th Cir. 2000);
accord KeyesZachary v. Astrue695 F.3d 1156, 1167 (10th Cir. 2012) (noting tltatmmon
sense, not technical pection, is [the court’s] guide[Jwhen considering an ALJ's credibility
assessment)Ms. Ortiz asserts that the credibility assessment is flawed because tluedAial
“link the vast majority of her discussion to her credibility determination.” [#28].aBut, &
mentionedthe ALJdiscusses Plaintiff's testimony, her daily activitibgr lack of preschbied
medication, her objective medical records, and her medical source opildenpt11-2 at 26-
29]. The ALJ then found, based on this evidence, that Plaintiff was not entirely credl@e.
court sees no error in this reasoningadAany reliance the ALJ placed on Ms. Ortiz being able to

understand her attorney at the heasifigough not a fair assessmert harmlesscf. Allen v.
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Barnhart 357 F.3d 1140, 1145 (10th Cir. 2004), as substantial evidence supports her credibility
assessent as a wholesee White v. Barnhar287 F.3d 903, 910 (10th Cir. 2001) (holding the
“ALJ adequately supported his credibility determination. . . . [It] was linked tofgp&odings
of fact, findings we are compelled to accept because they aredaiiyed from the record.”).

Finally, Ms. Ortiz argues that a proper application of the factors outlined in983R
demonstrates that the ALJ shohiave é@nd would havefound Ms. Ortiz disabledSee[#19 at
15; #23 at 46]. However, based on the court’s conclusion above, Ms. Ortiz’'s argument invites
this court to reweigh the evidence considered by the ALJ, ahasksspecifically prohibited.
SeeHackett v. Barnhart 395 F.3d 1168, 1173 (10th Cir. 2005) (holding that the ALJ’'s
credibility determmation was supported by substantial evidence, and noting “Plargffument
to the contrary constitutes an invitation to this court to engage in an impermisgibighiag of
the evidence and to substitute our judgment for that of the Commissionevjtation we must
decline.”). Accordingly, | conclude that the ALJ did not err in assessing Ms. ©diedibility.

CONCLUSION
For the reasons stated hereihe court herebyAFFIRMS the Commissioner’s final

decision

DATED: May 1, 2018 BY THE COURT:

Nma{ Y. Wang Wg

United States Magistrate Judge
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