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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief JudgeMarcia S. Krieger

Civil Action No. 17-cv-01654-M SK-M JW

LINDSAY ALEXANDRIA SAUNDERS-VELEZ, a/k/a Elias Alexander Saunders-Velez
Plaintiff,

V.

COLORADO DEPARTMENT OF CORRECTIONS,
TRAVISTRANI,

MIKE ROMERO,

RICK RAEMISCH,

RYAN LONG,

KELLIE WASKO,

DENVER RECEPTION & DIAGNOSTIC CENTER, and
COLORADO TERRITORIAL CORRECTIONAL FACILITY,

Defendants.

OPINION AND ORDER DENYING MOTION FOR TEMPORARY RESTRAINING
ORDER AND SETTING HEARING

THISMATTER comes before the Court pursuaniMe. Saunders-Velez’'s Emergency
Ex Parte Request for Temporary Restraining Or@£88).
FACTS
Ms. Saunders-Velez is a transgender innmatbe custody of the Colorado Department

of Corrections (“CDOC”). She commenced this acpomse,” alleging violations of 42 U.S.C.

! The Motion was filed under a Level 3 Regton under D.C. Colo. L. Civ. R. 7.2.
Although that restriction is appropte for proceedings that age parte in the sense that only the
filer and the Court should have accésshem, this motion is filedx parte in the sense that Ms.
Saunders-Velez requests that @aurt take action on it beforeearing from the Defendants in
opposition. In such circumstances, the Courtgiges of no justificabn for any level of
restricted access to the motionder Local Rule 7.2, and thus dite the Clerk of the Court to

lift the restricton on Docket # 38.
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8 1983, implicating her rights under the Fourtd &ghth Amendment to the U.S. Constitution.
She contends, among other things, that the ridkefiets have not providener with adequate
medical treatment for her gender identity disoresy. py refusing to address her with female
pronouns, by denying her accessppropriate clothing and comssiary items consistent with
her gender identity, etc.) and that the Defenslaequire her to undergo physical searches
conducted by male prison officials despite filoet that “she does not feel safe” in such
circumstances.

April 20, 2018, Ms. Saunders-Velez, througgunsel, filed théenstant Motion for
Temporary Restraining Order. The animating ¢veaited in that motion is the fact that Ms.
Saunders-Velez has been convicted of aiglisary offense and sentenced to a 30-day
assignment to “Cell House 3’s punishment polfls. Saunders-Velez alleges that, during a
previous housing assignment to Cell Hougalthough apparently not the “punishment pod”),
she was subjected to instances in which fellawates would remove a “privacy screen” that she
was authorized to put up when using her cellthimom facilities, causing her to be exposed to
the view of other inmatedVls. Saunders-Velez also makesigal allegations that “throughout
her incarceration with CDOC” — a periodoempassing at least three different housing

assignments at two different prison facilitieshe has been “repeatedtyeatened with sexual

2 Because Ms. Saunders-Velez's Amended Comp(#iB} was draftegro se, and her

current counsel has only entered an appearegcently, the Court construes that pleading
liberally. Hainesv. Kerner, 404 U.S. 519, 520-21 (1972).

3 Arguably,Ms. Saunders-Velez’édmended Complaint also caihs a claim for violation
of Equal Protection under the . Amendment, in that she alleges that “Female offenders
assigned to the sex at birth cannot be placedstrictive housing, removed from population, or
have their phone right taken away” but “Interse transgender females do not get the same
treatment as females assigned to the sex at bivithéther the Court treats this claim as extant
or not does not affethe analysis herein.



assault and/or the request for sexual favors™vaasl “sexually assaulted by a male inmate” on an
occasion in December 2047 The motion expresses concern about Ms. Saunders-Velez's
assignment to the “punishment pod,” noting thatas very little supervision by prison staff”

and that Ms. Saunders-Velez belisthat there are as many asifinmates currently assigned

to that pod that have “threatened her with seasablult and/or requested sexual favors from her”
in the past. Ms. Saunders-Veleslepressed to her counsel arfgme fear that she would be
subjected to sexual violence if placed in G#dluse 3” and her counsel expresses a concern
because, on at least one occasion in the pasSamders-Velez has resorted to self-harm in
order to effectuate a transfer from a hogsassignment she considered unsafe.

Notably, although Ms. Saunders-Velez initialppaars to have intended to seek relief
preventing her transfer to the punishment podnh&ion notes that, by the time it was drafted,
that transfer had already occedr Thus, her Prayer for Reliefquests that th€ourt “prohibit
CDOC from holding Ms. Saunders-Velez i thunishment pod at Cell House 3.”

ANALYSIS

A. Standard of review

To obtain arex parte temporary restrainingrder, Ms. Saunders-Velez must first comply
with Fed. R. Civ. P. 65(b)(1). That rule requihes to: (i) demonstrate, via affidavit or verified
complaint, facts that show that she will suifeeparable harm before the defendants can be

heard in opposition, Rule @)(1)(A); and (ii) certifyin writing any efforts that the she has made

4 The instant motion states that the circuanses of this assault are “detailed in her

Amended Complaint.” In actuality, theewt was referenced in a “Memorandu#25) filed

by Ms. Saunders-Velez. The Memorandum statdyg that “On or about December 9, 2017,
plaintiff was sexually assaultdry an offender,” and does noabbrate. The Memorandum goes
on to suggest that Ms. Saunders-Velez woukh&ally move to amend her complaint to
“challeng[e CDOC] policies” that place transgenfignale inmates alongside male inmates,
although, at present, she has not movedefave to make such an amendment.

3



to give the defendant notice of the motiorddhe reasons why such notice should not be
required, Rule 65(b)(1)(B).

In addition, Ms. Saunders-Velez must also malseifficient showing as to the traditional
elements for provisionahjunctive relief: (i) that there is amminent and irreparable harm that
she will suffer if the injunction isot granted,; (ii) a substantigelihood that she will prevail on
the merits of her claims; (iithe balance of the equities fagdhe granting othe request; and
(iv) that the injunction would not beontrary to the public interesRoDa Drilling Co. v. Segal,
552 F.3d 1203, 1208 (10th Cir. 2009). Moreowvérere the injunction being requested is
mandatory in nature — as ithere, insofar as Ms. Saunders-&&teeks an injunction that would
disrupt the current statugio and require CDOC to transfer to another housing assignment —
the factors are “closely scrutr@d to assure that the exigesgpf the case support the granting
of a remedy that is extraordinary even intloemal course” and reqai a “strong showing both
with regard to the likelihood of success on theite@nd with regard tthe balance of harms.”

O Centro Espirita Beneficienty Uniao Do Vegetal v. Ashcroft, 389 F.3d 973, 975-76 (1Cir.
2004).

B. Merits

The Court will put aside the procedural requirements of Rule 65(b)(1) for the moment,
mindful that counsel for Ms. Saunders-Velez baly recently appeared during the pertinent
events, leaving little time for pregdion of supporting affidavits.

Nevertheless, the Court finds that Ms. Sand&iez has not made a®hing of either an
imminent and irreparable injury, nor a likelihoofisuccess on the merits of her claims, that
would warrant issuance of a temaoy restraining order. Tummg first to success on the merits,

the Court notes that, at pesg, Ms. Saunders-Velez's Aneed Complaint asserts claims



challenging the sufficiency of the therapeutic tment she is receiving for her gender dysphoria
and her obligation to submit s@arches conducted by male prison officials. Even assuming she
achieves complete success on these claims, tiedies available to her are fairly narrow and
none would require CDOC to modiher housing assignment in any wa preliminary
injunction is a means of proviay a party with provisional refi¢ghat they might ultimately
obtain on a permanent basis if the litigation succaedsnot an invitation for the Court to grant
relief that is entirely orthogon#&d the substantive @ims asserted in the action, simply because
such relief is convenient or desirable tmavant. Admittedly, Ms. Saunders-Velez’'s most
recentpro se “Memorandum?” filing suggests thahe was contemplating amending her
complaint to assert what could be considered™sArBendment claim for failure to protect her
from assaults from her fellow inmates. If suatiam were at issue in this suit, the Court might
be willing to say that the pwisional relief Ms. Saunders-Velseeks — a reassignment of her
housing location — is relief thatould be available to her onetmerits. But, as yet, Ms.
Saunders-Velez has not moved to make sudmandment, nor has t@®urt granted such.
Accordingly, the Court cannot say that MsuBSders-Velez has demdrated a likelihood of
success on the merits of any claim that woulitlerher to relief in the form she seeks.

More importantly, the Court also fintlsat Ms. Saunders-Velez has not adequately
alleged that she is likely to §er an imminent, irreparable harnm this regard, the Court pauses

to attempt to identify the specific harm¢ontemplated by Ms. Saunders-Velez's motion.

> The Court is particularly mindful of ¢ fact that Ms. Sanders-Velez’s current

predicament is the relswf a disciplinary conviction. Cots must afford prison officials

appropriate deference and flexityilin deciding how to manage mbers of inmate discipline and
security. Sandin v. Conner, 515 U.S. 472, 482 (1995). It is not clear whether Ms. Saunders-
Velez is reluctant tgerve her disciplinary sentenceainy “punishment pod,” or whether her
concerns are limited to the unique aspects obtteein Cell House 3, but in either event, the

Court is reluctant to substitute its judgment for the Defendants’ in deciding how best to address
Ms. Saunders-Velez’s adjudicated misconduct.
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Certainly, the most concerning harm would\i® Saunders-Velez suffering a physical assault
of some kind from a fellow inmate due to Ipd@cement in the punishment pod. The motion is
somewhat oblique on the likelihood this occurring. It alleges that Ms. Saunders-Velez did
indeed suffer a physical assialoy another inmate in Decemti2017, but does not identify the
perpetrator, much less statatlhe perpetrator igresently housed ithe punishment pod.
(Indeed, a fair reading of the motion suggeststtimtissault occurreadter Ms. Saunders-Velez
was transferred out of Cell House 3 entirely, etad residing in Cell House 7 — presumably, the
housing assignment to which she would retuthéfinjunction she seeks were granted.) Ms.
Saunders-Velez has identified at least one aotsadent of the punishment pod that she fears
(and three other potential residgntout it is not clear thatithresident is one who has
“threatened her with sexual agidor whether he has simplyequested sexual favors from
her.” The motion lumps both actions togetiweth an indecisive conjunction, but the two
actions are not necessarily equivalents, andatker does not inherently convey a threat of
physical harm to Ms. Saunders-Velez.

Thus, the Court cannot say that Ms. Saunifelez has described a set of circumstances
where she is genuinely at risk suffering an imminent physicaksault at the hands of a fellow
inmate. Even if she had, the Court is giypamise by a curious vagueness in her motion. The
immediate response a reader might have to9dsinders-Velez's concerns that she might be
attacked by a fellow inmate woutgpically be that “prison stafire there to protect her from
such things.” Ms. Saunders-Velez’'s motion elittes concern with the briefest of statements:

she states, without elaboration (or, perheyen personal knowledge) that the punishment pod



“has very little supervision by prison staff. This is simply a conclusory statement, one which,
without further details, the Court is unablemeaningfully evaluateAccordingly, the Court
finds that Ms. Saunders-Velez has not made aqwate showing that she is subject to an
imminent risk of physicahssault by fellow prisoners.

The second category of harm that Ms. Satsxielez may be describing is what might
be referred to as “embarrassment.” Her motion recites that she desires to shield her use of toilet
(and perhaps shower, although the motion is somewt¢ar on this pointacilities from the
view of other inmates, and that CDOC had isdueda “privacy screen” to accomplish that goal.
However, she states that the privacy screameigective, insofar as fellow inmates have been
able to remove it while she is using the batim facilities, exposing ne Although the inmates
in her prior housing assignmentdaly respected her use of the screen, she fears that inmates in
the punishment pod will once again attempt toaeet. The Court does not intend to belittle
these concerns by characterizing them as mere embarrassments, but some degree of loss of
physical privacy is a harm that is endemic w@ iticarceration contextMore significantly, the
Court cannot say that the fear that inmataedépunishment pod will attempt to remove the
privacy screen and view Ms. @aders-Velez using bathroom fatiés is the kind of irreparable
harm that would warrant a disfared, mandatory injunction.

Finally, Ms. Saunders-Velez (or, perhapsenaccurately, her counsel) is concerned
about the risk of self-harm: that Ms. Saunderse¥elill be so fearful odistraught by virtue of
being assigned to the punishment pod that sheemglhge in some form of self-harm in order to

force CDOC to transfer her elsewhere. Oagain, the Court does not seek to minimize these

6 The Court notes the apparent ironyMsg. Saunders-Velez’'s implication: that a

“punishment pod” — a place where the most incdrtggof inmates are housed — is a portion of
the prison that is guarded legteetively than portions of # prison where Ms. Saunders-Velez
would prefer to be housed.



concerns or to case doubt upon Ms. Saunders-Veaderious emotional state. However, the
Court is compelled to note that such concerns are largely vague and conditional: counsel is

concerned that Ms. Saunders-Velez might cadosharm herself if she remains in the

punishment pod, because she has done so once.bBiaréhe mere possibility that she might
take such action is too slendereed for the Court to grantrite extraordiary relief of a
mandatory injunction. To hold otherwise wouldtbesuggest that inmates may, by virtue of
threats of self-harm, dictate thenn conditions of confinement.

Accordingly, the Court finds that Ms. Saunders-Velez has failed to make an adequate
showing on both the likelihood of success and irrdgaraarm factors, such that her request for
a temporary restraining ordgt 38) is DENIED.

Construing Ms. Saunders-Velez to also reqagsteliminary injunction seeking the same
relief, the Court will attempt to expediseich proceedings. The Court will hold a non-
evidentiary hearing oM onday, April 23, 2018 at3:00 p.m. for the purpose of addressing
whether an evidentiary preliminary injunction hegris necessary and,nfcessary, to set such
a hearing. The parties shall be prepared toesmddivhat pertinent facts are disputed, and to
identify the witnesses or evidence they intendriesent on any disputed facts, as well as to

estimate how much time should be allocated fgr evidentiary hearing. To ensure maximum



time for preparation, counsel for Ms.upa@ers-Velez shall e-maa copy of theEx Parte Motion
and supporting affidavit to defense coungaiediately upon receipt of this Order.

Dated this __day of |, 2018.
BY THE COURT:

Drcutce . Fhcye

Marcia S. Krieger
ChiefUnited StateDistrict Judge




