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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 17-cv-01799-MEH
LUKE IRVIN CHRISCO,

Plaintiff,
V.

RICHARD RAEMISCH,
DONALD GIBSON,
DANA KRAKOW,
BLAHER,

JOHNSON,
PACHECO,
GALKOWSKI,
LARIMORE,

VALDEZ,

Defendants.

ORDER

Michael E. Hegarty, United States Magistrate Judge

All Defendants except Donald Gibson seek dismissal of this case. Plaintiff's claims
primarily relate to Defendants’ use of fopoint restraints and involuntary administration of
medicine. | find that the statute of limitations bRtaintiff's first, third, fourth, fifth, and sixth
claims. Additionally, Plaintiffs§ second claim fails to assem Eighth Amendment violation.
Accordingly, | grant Defendants’ moti and dismiss all of Plaintiff’s claims other than those against
Mr. Gibson.

BACKGROUND

Facts

| take as true all factual allegations in the Complaint pursuastoroft v. Igbgl556 U.S.
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662, 678 (2009).

Plaintiff is incarcerated at the San Carlos Correctional Facility (‘SCCF”) in the Colorado
Department of Corrections (“CDOC”). CompECF No. 1. On July 30, 2015, Plaintiff sprayed
water out of his shower onto the floor of the umd. § 79. SCCF officialsemoved him from the
shower and placed him in restraintd. { 80. Plaintiff then took ten milligrams of Zyprexa at the
request of SCCF staffd. {1 80-81. Defendant Larimore accusearRiff of having “cheeked” his
medication.Id. § 82. As a result, a nurse administemadntramuscular injection of Halidold.

1 83. This caused Plaintiff to suffer radial nerve pain and anxiety. 84.

On July 31, 2015, Plaintiff was placed omantal health watch (“MHW”) and put in
restraints.Id. § 1. When Plaintiff complained that thetraints were too tight, various nurses and
guards drafted false reports statihgt he was being aggressive. 1 4-5. As aresult, Defendants
placed Plaintiff on a table ifiour-point restraints” fromAugust 2, 2015 through August 4, 2015.
Id. 19 5-6. Plaintiff was placed in these restrgmitsuant to a CDOC policy that requires staff to
review the need for restraints after ftwaurs and then again every twenty-four hotas{f 30-33.
However, in practice, SCCF medical staféassed inmates only after twenty-four hotlnls§ 33.
Defendant Gibson removed the restraints aftenBtpromised he would stop filing lawsuits and
grievances.ld.  60.

Il. Procedural History

Although Plaintiff initiated this case on March 31, 2046eECF No. 1, he did not assert
claims against Defendants until he filedAmended Complaint on August 14, 2017. Am. Compl.,
ECF No. 5. Plaintiff deposited his Amendedn@uaint in the SCCF mail system on August 8,

2017.,id. at 25, which is relevant to the applicability of the statute of limitations. Plaintiff pleads six



causes of action in his Amended Complaintrst-ihe alleges Defendants Blaher, Galkowski,
Larimore, Valdez, Johnson, and Pacheco violdtedourteenth Amendment by filing false reports
to keep him on a four-point restraint table from August 2 through August 4, 201%Y 1-6.
Plaintiff's second claim asserts the CDOC policy penng use of four-point restraints violates the
Eighth Amendment. Id. 11 21-45. In his third cause of action, Plaintiff pleads an Eighth
Amendment claim against Defendaiirakow and Gibson for leavirigm in restraints from July
31 through August 4, 201%d. 11 51-70. Plaintiff's fourth claimontends Defendants Krakow and
Gibson placed him in restraintsrasaliation for lawsuits he filedd. 1§ 72—78. Claim five alleges
Defendants Larimore and Gibson violated thghfh Amendment by foramedicating Plaintiff on
July 30, 2015.1d. 11 79-88. Lastly, Plaintiff's sixth clai contends Defendants Larimore and
Gibson force medicated him as retaliation for protected legal actidiy{ 86—88.

Defendants Raemisch, Krakow, Blaher, JohnBacheco, Galkowski, Larimore, and Valdez
responded to the Amended Complaint by filing pinesent Motion to Dismiss on February 15, 2018.
ECF No. 32. Defendants contend the two-year gaititimitations bars Plaintiff's first, third,
fourth, fifth, and sixth claims. Mot. to Disss 4-6. Additionally, Defendants seek dismissal of
Plaintiff's second claim, arguing that the four4moiestraint policy doesot constitute cruel and
unusual punishmentd. at 7-11.

During a May 15, 2017 Status Conference, Plaisti#fed that he wished to administratively
close the case while he pursued an injuncticiresg CDOC officials for confiscating his legal
materials. SeeECF No. 38. | granted Plaintiff’'s requestd instructed him to reopen the case by
filing a response to Defendants’ Motion to Dismis.

On June 8, 2018, Plaintiff fileel Motion to Lift Stay and a response to Defendants’ motion.



Mot. to Lift Stay, ECF No. 45; Resp. to Mot.Basmiss, ECF No. 42. | granted Plaintiff's motion
and permitted Defendant until June 25, 2018 todileply. ECF No. 46. In his response brief,
Plaintiff asks me to equitably toll the statutdiofitations. Resp. to Mot. to Dismiss 1. According
to Plaintiff, he was prevented from timely finisf his complaint “due to being moved to another
prison and deprived of his papers in the process until August 6, 2QiLAt'1. Plaintiff does not
address the merits of his claims. The pariled their magistrate judge consent forms on June 10
and June 11, 2018, but Defendants did not submit a reply brief.

LEGAL STANDARDS

Fed. R. Civ. P. 12(b)(6)

“To survive a motion to dismiss, a complaintshcontain sufficient factual matter, accepted
as true, to ‘state a claim to relief that is plausible on its fadesHcroft v. Igbal556 U.S. 662, 678
(2009) (quotingBell Atl. Corp. v. Twomb\650 U.S. 544, 570 (2007)). Plausibility, in the context
of a motion to dismiss, means that the plaimi#d facts which allow “the court to draw the
reasonable inference that the defendant is liable for the misconduct alleyebwomblyrequires
a two-prong analysis. First, a court must identify “the allegations in the complaint that are not
entitled to the assumption of truth,” that isp$e allegations which are legal conclusions, bare
assertions, or merely conclusoryd. at 678-80. Second, courts must consider the factual
allegations “to determine if they plausibly suggest an entitlement to reliéf.at 681. If the
allegations state a plausible claim for relgafch claim survives the motion to dismi¢g. at 680.

Plausibility refers “to the scope of the allegas in a complaint: if they are so general that
they encompass a wide swath of conduct, muchimhocent, then the plaintiffs ‘have not nudged

their claims across the line from conceivable to plausibkhdlik v. United Air Lines671 F.3d



1188, 1191 (10th Cir. 2012) (quotiRpbbins v. Oklahom&19 F.3d 1242, 1247 (10th Cir. 2008)).

“The nature and specificity of the allegationguieed to state a plausible claim will vary based on
context.” Kan. Penn Gaming, LLC v. Colling56 F.3d 1210, 1215 (10th Cir. 2011). Thus, while

the Rule 12(b)(6) standard does not require that a plaintiff establish a prima facie case in a
complaint, the elements of each alleged causetain may help to determine whether the plaintiff
has set forth a plausible clairhalik, 671 F.3d at 1191.

However, “[tlhreadbare recitals of theeglents of a cause of action, supported by mere
conclusory statements, do not sufficégbal, 556 U.S. at 678. The complaint must provide “more
than labels and conclusions” or merely “a formulaicitation of the eleménof a cause of action,”
so that “courts ‘are not bound to accept as true a legal conclusion couched as a factual allegation.™
Twombly 550 U.S. at 555 (quotingapasan v. Allain478 U.S. 265, 286 (1986)). “Determining
whether a complaint states a plausible claim forfrelik. . . be a context-specific task that requires
the reviewing court to draw on itsdicial experience and common sendgal, 556 U.S. at 679.
“[W]here the well-pleaded facts do not permit the court to infer more than the mere possibility of
misconduct,” the complaint has made an allegation, “but it has not shown that the pleader is entitled
to relief.” Id. (quotation marks and citation omitted).

Il. Treatment of a Pro Se Plaintiff's Complaint

A pro se plaintiff's “pleadings are to bemstrued liberally and held to a less stringent
standard than formal pleadindsafted by lawyers . . . .Garrett v. Selby Connor Maddux & Janer
425 F.3d 836, 840 (10th Cir. 2005) (quotttail v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991)).
“Th[e] court, however, will not supply additionéctual allegations to round out a plaintiff's

complaint or construct a legal theory on plaintiff's beha8rhith v. United StateS61 F.3d 1090,



1096 (10th Cir. 2009) (quoting/hitney v. New Mexi¢d13 F.3d 1170, 1173-74 (10th Cir. 1997)).
The Tenth Circuit interpreted this rule to meam,¢burt “can reasonably read the pleadings to state
a valid claim on which the plaintiff could prevdit] should do so despite the plaintiff's failure to
cite proper legal authority, his confusion of was legal theories, h{goor syntax and sentence
construction, or his unfamiliarity with pleading requirementBiversey v. Schmid]y738 F.3d
1196, 1199 (10th Cir. 2013) (quotindgll, 935 F.2d at 1110). However, this interpretation is
gualified in that it is not “the propéunction of the district court tassume the role of advocate for
the pro se litigant."Garrett, 425 F.3d at 840 (quotirtdall, 935 F.2d at 1110).
ANALYSIS

| first find that the statute of limitations baP&intiff’'s individual capacity claims against
Defendants. | then hold that Riaff fails to allege the CDOC straint policy violates the Eighth
Amendment.
l. Claims Against Defendants in Their Individual Capacities

The applicable statute of limitations (aamtompanying tolling provision) for § 1983 claims
is determined the law of the forum staf@atus v. DeLang49 F.3d 673, 675 (10th Cir. 1998eck
v. City of Muskogee Police Dep195 F.3d 553, 557 (10th Cir. 1999} olorado law requires that
a plaintiff file his § 1983 claims within two years of the cause of action accrbogje v. Pierson
435 F.3d 1252, 1258 (10th Cir. 2008wangi v. NormanNo. 16-cv-00002-CMA-NYW, 2016 WL
7223270, at *5 (D. Colo. Dec. 13, 28 (citing Colo. Rev. Stat. £3-80-102(1)(g)). A cause of
action “accrues when the plaintéhows or has reason to know oétimjury which is the basis of
the action.” Smith v. City of Enid ex rel. Enid City Comm149 F.3d 1151, 1154 (10th Cir. 1998)

(quotingBaker v. Bd. of Regent891 F.2d 628, 632 (10th Cir. 1993)).



Claims one, three, four, five, and six acctuitside of the two-year limitations period.
These claims relate to Defendants’ conduct between July 30 and August 4, 2015. Am. Compl.
191-88, ECF No. 5. Thus, the statitemitations required Plaintiff to assert these causes of action
on or before August 4, 2017. Because Plaintiff submitted the Amended Complaint to the SCCF
prison mail system on August 8, 2017, his claims are untimidgeed, Plaintiff does not dispute
that his claims accrued outside the statute of limitations.

Instead, Plaintiff asks me to equitably toll the statutory period based on extraordinary
circumstances. Resp. to Mot. to Dismiss, ECF No. 42. According to Plaintiff, he was prevented
from filing his claims “due to being moved toaher prison and deprived of his papers in the
process until August 6, 20171d. at 1. Once he received his papers, he “immediately proceeded
to finish drafting the Complaint.1d. at 2.

State law governs whether to toll the limitations peridetatus, 49 F.3d at 675. In
Colorado, “[t]he doctrine of equitable tolling is limitéo situations in which either the defendant’s
wrongful conduct prevented the plaintiff from asserting the claims in a timely manner or truly
exceptional circumstances prevented the plaintiff from filing the claim despite diligent efforts.”
Noel v. Hooverl12 P.3d 328, 330 (Colo. App. 2000). Cotirdaw places the burden of proof on
the party asserting that tolling is propebharp Bros. Contracting@o. & Sanders Co., Inc. v.

Westvaco Corp878 P.2d 38, 44 (Colo. App. 1994).

! Plaintiff initiated this case by filing a “Nat of Non Consent, Rejection of Offer Notice
of Intent, Termination of Employment” on Jut¢, 2017. ECF No. 1. Albugh Plaintiff filed this
document within the statutory period, it does not assert claims against the Defendants named in
claims one, three, four, five, or siXxd. Additionally, the Amended Complaint makes entirely
different factual allegations than the initial documebbompare id(complaining of being denied
access to SCCF’s legal programjth Am. Compl. (making claims based on the involuntary
administration of medication and the use of four-point restraints).
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Plaintiff does not carry his burden. To theest Plaintiff asserts moving him to another
prison constituted wrongful conduct, “the party assgrthe statute as a defense must be the party
engaging in conduct that would make tpelecation of the statute inequitabldd. at 44. Plaintiff
does not argue that any of timelividual Defendants moved him to another prison or deprived him
of his papers. Accordingly, tolling isot proper based on Defendants’ condusee Chrisco v.
Raemisch17-cv-01036-PAB-MEH, 2018 WL 1517023,*&t (D. Colo. Mar. 27, 2018) (“Even
construing plaintiff's response liberally to allege that the CDOC engaged in wrongful conduct,
plaintiff has not argued that any one of thened defendants impeded the timely filing of his
complaint.”).

Plaintiff also does not demonstrate thatsmite diligent efforts, truly exceptional
circumstances prevented him from filing his mlai Even assuming moving to another prison and
being denied legal papers constitutes exceptional circumstances, Plaintiff does not articulate the
efforts he took to obtain his papers. As the Habtw Philip A. Brimmer explained in a prior case
involving Plaintiff, “Courts have generally requir@ plaintiff alleging denial of access to legal
materials to demonstrate diligence by ‘making multiple requests that his documents be returned
before the deadline’ or by ‘attempting to timéle in spite of the lack of accessChriscq 2018
WL 1517023, at *3 (quotindJnited States v. Oakeg45 F. App’x 88, 94 (10th Cir. 2011)
(unpublished)). Plaintiff does not assert that he reigakhis papers be returned or that he attempted
to file an unfinished complaint to avoid the rumpidf the statute of limitations. Although Plaintiff
contends he may be able to prove “upon furtheeldpment of the record, that he took what actions
as were available to him under prison procedurgsaittken the return of his papers,” Resp. to Mot.

to Dismiss 2, Plaintiff cannot carhys burden with such a conclus@tatement. If Plaintiff in fact



took such actions, he would be able to currently articulate them. Because he has not done so,
equitable tolling is not warranted.
Il. Eighth Amendment Claim Against Defendant Raemisch in His Official Capacity

Plaintiff's second claim asserts that CDO@gslicy of keeping prisoners in four-point
restraints for prolonged periods of time vielathe Eighth AmendméenAm. Compl. 11 21-45,

ECF No. 5. This policy requires that mental Ittestaff review the necessity of an inmate’s
restraints after four hoursd. § 30; ECF No. 32-1, at 5. If theaftmember decides that four-point
restraints are still necessary, the restraints “bwygontinued for successive periods of up to 24
hours if the criteria . . . continue to be met.” ECF No. 32-1, at 5. However, in practice, CDOC
officials disregard the initial four-hour review regepment and assess the necessity of restraints only

at twenty-four hour intervals. Am. Compl. §{ 32—-B8irsuant to the policy, prison staff offer fluids

and restroom breaks to inmates every two holfSF No. 32-1, at 5. Unless otherwise instructed

by mental health personnel, CDOC staff also permit the prisoner to exercise every two hours in
walking restraints. Id. Plaintiff seeks to enjoin CDOC from leaving prisoners in four-point
restraints for such an extended period of time without a medical reldewat 16.

“To prevail on a ‘conditions of confinememfaim under the Eighth Amendment, an inmate
must establish that (1) the condition complaingfdis ‘sufficiently serious’ to implicate
constitutional protection, and (2) prison officials actetth ‘deliberate indifference to inmate health
or safety.” DeSpain v. Uphoff264 F.3d 965, 971 (10th Cir. 2001) (quotkFaymer v. Brennan
511 U.S. 825, 834 (1994)). To meet the objective element, the prisoner must allege that the
conditions deprived him of “the minimal civilized measure of life’'s necessit\&lSon v. Seiter

501 U.S. 294, 298 (1991) (quotihodes v. Chapmand52 U.S. 337, 347 (1981)). The subject



element “entails something more than mere negligence . . . [but] something less than acts or
omissions for the very purpose of causing hamwith the knowledge that harm will result.”
DeSpain 264 F.3d at 972 (alterations in original) (quotitaymer, 511 U.S. at 835). It requires a
showing that the defendant “knows of and disregandsxcessive risk to inmate health or safety.”
Farmer, 511 U.S. at 834.

| find that the CDOC policy, as applied, does violate the Eighth Amendment. Although
spending twenty-four hours restrained at all exitieswwith no opportunity to be medically cleared
for release would certainly be uncomfortable, ‘iag@mer must show that conditions were more than
uncomfortable, and instead rose to the levelahdstions posing a substantial risk of serious harm’
to inmate healtlor safety.” DeSpain 264 F.3d at 973 (quotingarmer, 511 U.S. at 834). Had
Plaintiff alleged that CDOC failed to offer him wate permit him to take restroom breaks, this may
have demonstrated a substantial risk of seffaus1. However, Plaintiff does not contend that he
was unable to drink, use the restroom, andaserevery two hours pursuant to CDOC'’s policy.
Although Plaintiff asserts that pas officials failed to check his range of motion and “assess to see
if criteria for release . . . ha[d] been met ev&hours,” Am. Compl. § 36, ihalone did not deprive
Plaintiff of the minimal civilized measure of life’'s necessities.

Courts have readily dismissed Eighth Amment claims in similar circumstances.
Williams v. Burton943 F.2d 1572, 1574-76 (11th Cir. 1991) ¢frad that placement in four-point
restraints “for twenty-eight and one-half hours viattef intervals for eating, physical exercise, and
toilet use” did not violate the Eighth Amendme@ynningham v. Eymai7 F. App’x 449, 453
(7th Cir. 2001) (“[Plaintiff] spent 16 hours inatkles and four to five hours in soiled clothing.

Though certainly unpleasant, these hardships were temporary and as this court’s case law makes
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clear, they were not of sufficient seigito implicate the Eighth Amendment.Key v. McKinney

176 F.3d 1083, 1086 (8th Cir.1999) (dismissing an Bigtmhendment claim in which the prisoner

was left in handcuffs and leg shackles for twenty-four hours). When courts have allowed Eighth
Amendment claims to proceed, there are gdiyegatenuating circumstances making the use of
four-point restraints particularly inhumane. For exampléViliams v. Benjaminthe prisoner
claimed he “was maced and confinediour-point restraints on a teasteel bed frame for more than
eight hours, . . . denied an opportunity to wash Bifms. . and never permitted to use a toilet.” 77
F.3d 756, 760 (4th Cir. 1996). In contrast, Plaifi#tes his claim on being placed in restraints for
twenty-four hours with consistent bathroom breaks, fluids, and exercise.

Moreover, Plaintiff does not assert that CD&@ff regularly used the policy in a manner
inconsistent with its purpose—*“to prevent offendessn harming themselves or others.” ECF No.
32-1, at 5. “[P]hysical restraints are constaotlly permissible where there is a legitimate
penological justification for their use.Black v. Wills No. 10-cv-01636-REB-KLM, 2011 WL
7425474, at*3 (D. ColdMay 9, 2011) (quotin@arraway v. United Statello. 04-cv-01049-EWN-

OES, 2006 WL 3054606, at *6 (D. Colo. July 24, 20@étommendation rejected in part on other
grounds)). Because preventing inmates from harming themselves and others is a legitimate
penological justification, CDOC'’s policy de@ot violate the Eighth Amendmei8ee Black2011

WL 7425474, at *4 (“Determining that a particular inmate poses a security risk or a challenge to
order and consequently ‘requiring that inmate to v@@&te and wrist restraints is certainly within™
prison officials’ discretion to preserve order and security. (qu@angders v. Hopkind 31 F.3d

152, at *2 (10th Cir. 1997) (Table)pee also Keyl76 F.3d at 1086—87 (affirming the dismissal of

an Eighth Amendment violation in which theiguner was placed in ambulatory restraints for
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twenty-four hours after he threw water on a prison guard).

Even if Plaintiff had pleaded a sufficientbgrious deprivation, he does not allege facts
demonstrating that CDOC promulgated the polioy the very purpose of camg harm or with the
knowledge that harm will result.DeSpain 264 F.3d at 972. In fact,&itiff does not allege any
facts regarding the knowledge or intent of CDGficls. Furthermore, Plaintiff does not attempt
to remedy this deficiency by addressing his Eigkittendment claim in his response. Accordingly,
dismissal of Plaintiff's second cause of action is proper.

CONCLUSION

In sum, Plaintiff’s first, thid, fourth, fifth, and sixth claimare untimely, and Plaintiff does
not demonstrate that equitable tolling is proper. Accordingly, | dismiss these claims as to
Defendants Krakow, Blaher, Johnson, PachecdaBadki, Larimore, and Valdez. Additionally,
because the CDOC restraint policy does not eolae Eighth Amendment, | dismiss Plaintiff's
second claim for relief. The Clerk of the Court is directed to remove Defendants Raemisch,
Krakow, Blaher, Johnson, Pacheco, Galkowski,ihare, and Valdez from this case. Defendants’

Motion to Dismiss [filed February 15, 2018; ECF No] Branted.

Dated and entered at Denver, Colorado this 27th day of July, 2018.

BY THE COURT:

ikl e Wﬁ

Michael E. Hegarty
United States Magistrate Judge
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