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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF COLORADO
SENIOR JUDGE MARCIA S. KRIEGER
Civil Action No. 17-cv-01903-MSK-KLM

BAYAUD ENTERPRISES, INC., and
SOURCEAMERICA,

Plaintiffs,
V.
U.S. DEPARTMENT OF VETERAN'S AFFAIRS,
UNITED STATES OF AMERICA, and
ROBERT WILKIE,

Defendants.

OPINION AND ORDER DENYING MOTION FOR TEMPORARY RESTRAINING
ORDER

THIS MATTER comes before the Court pursuanthe Plaintiffs’ Emergency Motion

for Temporary Restraining Ordgt 40)
FACTS

Although this case involves complex questiofistatutory analysis, the operative facts,
as set forth in the Amended Compla#t39) are straightforward. Two federal statutes, the
Javits-Wagner-O’Day Act (“*JWOD”), 41 U.S.C. 46seq.and the Veteran’s Benefits, Health
Care, and Information Technology Act (“VBA”), 38 U.S.C § 8 Hdkeq. are arguably
applicable and sometimes come into conflict.

JWOD seeks to create emphognt opportunities for the blirehd severely disabled, and
does so by requiring federal agencies seekimytohase goods and services to make such

purchases, whenever possible, from eligime-profit agencies employing such persons. 41
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U.S.C. § 8503-04. JWOD is implemented through a statutorily-cragtatty (“AbilityOne”)

that maintains a “procurement list.” The procurement list identifies products and services made
available by eligible employers that meet thguisite statutory criteriaJWOD requires that

federal agencies intending parchase goods or services found on a procurement list obtain them
from the JWOD-eligible business(es).

The VBA seeks to promote veteran-ownrgsinesses, and does so by requiring the
Veteran’s Administration (“VA”) tgpurchase goods and servicamirsuch businesses in certain
circumstances. 38 U.S.C. § 8127. Needlesaypin circumstances where the VA seeks to
purchase goods and services vehiirere is both a supplier ¢me AbilityOne procurement list
and veteran-owned businesses seeking to stpplyroducts, the statg appear to give
conflicting instructions as to whiclugplier must be given the contract.

The VA has taken various steps and implemengibus guidelines and instructions that
seek to resolve that the conflict. 2017, the VA announced a policy (“the 2017 Class
Deviation”) that attempted to resolve the dmtfoy prioritizing purchases from JWOD-eligible
entities, but only with gard to products and services that been listed on a procurement list
as of January 7, 2010 or earlier; any producteovices the VA that were not on that 2010 list
would be purchased pursuant to the VBA's veteran preferences.

Several JWOD-affiliated entities, including tR&intiffs herein, commenced litigation in
various fora challenging the 2017a8§ Deviation. Bayaud Enterprises, one of the Plaintiffs
here, is an entity that employs blind and sdyetesabled individuals in fulfilling several
contracts with the VA, providing medical tisgportation services, ni@om operations, and

switchboard services. SourceAmerica, the otla@ened Plaintiff here, is an agency that



represents the interests of JWOD-eligible emplogerserally, and sues hdrea representative
capacity.

Although Bayaud alleges that the servitggovides havdeen listed on the
procurement lists since at least 2007, it conteéhdsthe VA informed it that, due to the 2017
Class Deviation, the VA would be consideyiwhether veteran-owned businesses were
providing the same services when it came timetew Bayaud’s contracts. As a consequence,
the Plaintiffs commenced this acti(h 1), alleging that the 2017 Class Deviation was
impermissible in various respeciscluding that it viohted the requirements of JWOD and that it
was promulgated without adequate notice-aodiment procedures in violation of the
Administrative Procedures Act and the Ciitasion’s guarantee of Due Process protections.

In the interim, other legal challengesth@ 2017 Class Deviation were percolating
through other federal courts. Most notablyegteran-owned supplier of eyewear challenged
both the pre- and post-2010 listings of various eyecare products and services on the JWOD-
favored procurement list and sought amingtion requiring the VA to apply the VBA's
preferences for veteran businesseits purchases of eyewgapoducts. The Court of Federal
Claims agreed with the supplier and enjoitteel VA to apply the VBA'’s provisions to any
future contracts for the purcteasf eyewear. The U.S. appedlthe matter to the Federal
Circuit, and in anticipation that the FedeCarcuit’s ruling on tke question would prove
dispositive, this Court stayed proceedingthis case pending the outcome of that appeal.

In October 2018, the Federal Circaffirmed the Court of ClaimsPDS Consultants,

Inc. v. U.S.907 F.3d 1345 (Fed. Cir. 2018)\lthough the Federal CircuitBDSopinion is
central to this case, only a brief summaryasded here. The court rejected the government’s

argument that JWOD applied &l contracting decisions, buttgemined that the VBA applied



only to competitive decisionsi-e. that the VBA'’s preferences only came into play after a
contemplated contract had already passed through the JWOD’s mandatory contracting filter, and
was then to be competitively-bid. Instead, thddfal Circuit held that the VBA applied to “all
contracting determinations.” 907 F.3d at 1398 court applied #thcanon of statutory
construction that a more specific statute A being applied only to VA contracting
decisions, and only where sufficit numbers of veteran-owthbusinesses compete) takes
precedence over a more general one (JWOD applyiat federal contreting decisions). 907
F.3d at 1359. It also noted that Congress heldided an exclusion falWOD-eligible contracts
in prior legislation, but had not inaled such language in the VBW. Finally, the court
concluded that, where two statutesiflict, the later-enacted sté¢ — here, the VBA -- should be
given controlling effectld. Thus, the Federal Circuit rulé¢ilat “where a product or service is
on the [procurement] list and ordinarily wouldudt in the contract being awarded to a nonprofit
gualified under the JWOD, the VBA unambiguouslyndeds that priority be given to veteran-
owned small businesses. . . We find that, bsspay the VBA, Congss increased employment
opportunities for veteran-owned businesses in a wacaetegory of circumstances, while leaving
intact significant mechanisms to protsaich opportunities for the disabledd. at 1360.

Almost immediately upon issuancetbe Federal Circuit's Mandate RDS the VA
issued additional purchasing guidance sceinployees and suppliers (“the 2019 Class
Deviation”). The 2019 Class Deviation, adopting the language Rib®quoted above,
concluded that the VBA takes priority over @OV in all VA contracting decisions. Thus, it
directs that VA contragtg officers first apply the provisiors the VBA, giving preference to
any eligible veteran-owned business, angrticeed to award contracts to entities on the

AbilityOne procurement list only if no such eligible veteran-owned business bids. The Plaintiffs



here then filed an Amended Complaiit39) alleging that the 2019 (Ja Deviation violates the
APA, the Due Process clausaedahe Rehabilitation Act.

The Plaintiffs have also mové# 40)for a Temporary Restraimg Order enjoining the
VA from implementing the 2019 Class Deviation aaduiring it to award contracts consistent
with JWOD pending the outcome of this case. Taue that this Cotishould conclude that
PDSwas wrongly-decided, that J®D’s provisions should be deemed to preempt the VBA's
where the statutes conflict, and that allowiihg VA to reassign theoatracts Bayaud (and, more
generally, those of SourceAmerica’s members)enly holds would result in many otherwise
marginally-employable disabled individuals lngithe ability to work and support themselves.

ANALYSIS

Fed. R. Civ. P. 65(b)(1) provideertain threshold requiremetitsit must be satisfied for
a party to obtain mvisional relief on amex partebasis: (i) the movanmhust establish the
pertinent facts demonstrating imminent and irrepleraarm by means of an affidavit or verified
complaint; and (ii) the movant’s counsel mustifgrin writing, the efforts made to give notice
to the opposing side and the reas why such notice should rtwe required. Moreover, the
movant must also establish the traditional facfor obtaining injunctiveelief, namely: (i) that
the movant will suffer immediate and irreparable hdram injunction does not issue; (i) that
the movant is likely to succeed on the merits ®tlaim(s); (iii) that the balance of equities
favors the movant; and (iv) thitte requested injunction is natwerse to the public intereskee
Taxsalelists.com, LLC v. Rain&x009 WL 4884273 (D.Colo.&x. 11, 2009 ) (unpublished);
Kansas Judicial Watch v. Sto@53 F.3d 1230, 1233 n. 2 {1Cir. 2011).

The Court begins by noting that, contraryred. R. Civ. P. 65(b)(1)(B), the Plaintiffs’

counsel has not certified in wirigy the efforts made to giveotice of this motion to the



Defendants, nor the reasons why such noticelghhot be required. Indeed, Docket # 41
suggests that the Plaintiffs’ motion took the Defendants entirely by surprise. The failure to
comply with Rule 65(b)(1)(B) is, itself basis to deny the Plaintiffs’ motion.

Turning to the requirements of Rule 65(b)(1)fAthe need for affidavits or a verified
complaint establishing the requisite fatt® Plaintiffs haveéendered an affidavifrom
Bayaud's Executive Director, David HenningeMr. Henninger’s affiduait states that one of
Bayaud’s contracts with the VA — for medicarnsportation services, for which Bayaud employs
17 disabled workers -- is due to expire on June 24, 2QBayaud’s two other contracts with
the VA expire in September 2019 and MarcB@O0A total of 42 disabled Bayaud employees

are involved with these contract However, it is not clear fno Mr. Henninger’s affidavit as to

! Both the Plaintiffs’ Amended Complaif# 39)and motion(# 40)fail to comply with the
Court’s requirements for electronically-filed dmoents. In both instances, the Plaintiffs’
substantive filings of approximately 40 pages are followed immediately by nearly 100 pages of
exhibits, all in a single dockentry. The Court’s elénic filing proceduresequire exhibits to

be filed as attachments, sepahafrom the main documenGee generallp.C. L. Civ. R. 5.1(a)

and ECF Civil Procedures v. 6.1, § 4.8(c). The Pliéntire advised that fute violations of the
electronic filings procedures will result ihe offending documentseing stricken.

2 The Plaintiffs also tender tlegfidavit of Vincent Loose, President of SourceAmerica.
Mr. Loose states that thereea3 VA contracts issued nationwitb JWOD-eligible businesses
that are likely to be terminated by OctobeRQ]19 as a result of the 2019 Class Deviation, likely
displacing as many as 600 disabled employees. Cidurt is prepared t&ccept these facts from
Mr. Loose as being within Mr. Loose’s persbkiaowledge in his capacity as an officer of
SourceAmerica. But Mr. Loose goes on to reatdd about certain specific entities that have
allegedly been contacted by the VA and told thairtexisting contracts Wibe awarded to other
entities as a result of the 2019 Class Deviatiiin. Loose and SourceAmerica do not appear to
be recipients on the e-mails thdt. Loose refers to, nor isclear how Mr. Loose purportedly
obtained his personal knowledgetloé facts relating to these paiar businesses. It appears,
then, that these portions of Mr. Loosafidavit are inadmissible hearsay.

3 Mr. Henninger's affidavit statethat the contract has “opti periods” that allow it to be
renewed through 2023. He does not explain how such options work — that is, whether it is the
VA or Bayaud (or perhaps both) that decide whetbeontinue the contract. The Court will
assume that the VA has the ability to declinexercise the option aradlow the contract to

expire as of June 24, 2019.



what will occur upon expiration of the contractdr. Henninger states that “Bayaud expects”
that the VA “will re-compete” the contracts undee ¥BA at the end of their current terms, and
states that Bayaud “will be ublg to compete” for those contta, but notably, neither Mr.
Henninger’s affidavit nor any other evidence in itheord indicates that there are indeed veteran-
owned businesses that would be eligible to cetefor those contracts under the VBA. Even
under the 2019 Class Deviation, the VBA appeaexist only as a filterand that any contracts
that are not awarded to eligible veteranared businesses would then pass through additional
layers of requirements, including the requirentbat they then be awarded pursuant to JWOD.
The Court finds that these facts fail to derstrate that the Plaintiffs will imminently
suffer an irreparable injury &x parteinjunctive relief is not grante First, the Court notes that
an entity like Bayaud will largely suffer only mdaey losses if the contracts are eventually re-
bid to other suppliers under the 2019 Class &t@éwmi. Purely monetarpsses do not suffice as
irreparable injuries for purposes of granting injuretiglief. The Plaintiff@argue that the loss of
the contracts will irreparably affect the employment prospects of the disabled workers that make
up their workforce, citing to various casesnhich individuals were db to obtain injunctive
relief based on the threat iofeparable harm to their own employment prospeCiing Enyart
v. Natl. Conf. of Bar Examiner630 F.3d 1153, 1165-67{€ir. 2014) (failure to accommodate
putative bar exam kar’s disability)and Arizona Dream Act Coalition v. Brew&57 F.3d 1053,
1068 (9" Cir. 2014) (failure to issue @er’s licenses to working-aimmigrants). But it is not
clear that Bayaud has standing to seek injuncgiief to vindicate an injury — loss of career
prospects — for its employees as compared to Bayaud i&edf generallolorado Outfitters
Assn. v. HickenloopeB23 F.3d 537, 550 (¥0Cir. 2016) (associational standing requires party

asserting it to show that thediniduals it represents “would leérwise have standing to sue in



their own right”). The same is true for Soureeérica: it serves as a representative of JWOD-
eligible employers, not as a representative of the employees thenfséagsover, as noted
above, the record contains only speculative &issarthat, if the VBA’'scontracting preferences
were elevated above JWOD'’s, the particulay&al contracts in question would be awarded to
different recipients. Absent elence that there are sufficiegligible veteran-owned businesses
prepared to bid on the medi¢ednsportation contract in about June 2019, the Plaintiffs’
concerns that they will be displaced by operatibthe VBA is largelyspeculative. Thus, the
Court cannot say that the Plaintiffs have shdie likelihood of imminent, irreparable injury.
Moreover, the Court finds that the Plaffsihave not shown a likelihood of success on
the merits. The Federal Circuit’s decisiorPBSseems to conclusively resolve the friction
between the VBA and JWOD, albeit to the Plaintiffstriment. To overcome that difficulty, the
Plaintiffs argue to this Court thRDS"is wrong” and that this Qurt “should disregard it.”
Although the decisions of the Federal Ciraotnot necessarily bind this Court, ABS
decision is powerfully persuasive, particularlycontrast to the circumstances present here. The
Federal Circuit had the benedit a fully-developed record driower court decision, a three-
judge panel having ample opportunity to reskand ponder the issyesd no less than six
differentamicusentities (including SourceAmea) contributing their own distinct perspectives
on the questions. Here, on the other handPtamtiffs seek injunctive relief on ax parte
basis, theoretically deprivingehCourt of even the opportunity to hear the Defendants’ position

in opposition, and request that the Court issueh a ruling on an emergency basis.

4 SourceAmerica argues that it has its ovanding in this case because it receives its
funding from its member entities based on the vafifederal contracts they receive. But again,
this argument indicates that SourceAmerica’s duyury is merely monetary in nature.



This Court is loathe to conclude thatatsn rushed, one-sided assessment of the issue
will inherently lead to a more “correct” restittan did the Federal Circuit’'s deliberate and
informed consideration. And in any eveaithough the Federal Cut’s analysis might
legitimately be criticized in vamus respects, this Court cannof Haat its reasoning is palpably
incorrect. Congress has created a series of @inggpreferences that are rife with internal
conflict, and this Court cannot say, based orbtief amount of time that it has been given to
consider the question, that thedeeal Circuit hacked too aggressively when attempting to find a
path through thahicket. Whether the rationale BDSwill ultimately stand the test of time
(potentially even in thisase) is a matter that this Courtlwiot speculate uporit is enough to
note that the decision is not painly incorrect that this Cotiwould conclude on an expedited
basis that the Plaintiffs have shown a likeld of succeeding on their contention that it was
wrongly-decided.

Similarly, the Court declines to find afigtpoint in time that the Plaintiffs’ APA
challenge against the 2019 Cl&ssviation is likely to succeedAssuming (without necessarily
finding) that the 2019 Class Deviation was subjeaotice-and-commeipirovisions, it appears
that the VA concluded thatet2019 Class Deviation was réa by the Federal Circuit’s
decision inPDS The Federal Circuit affirmed the Coof Claims’ decision, which enjoined the
VA from automatically entering into contraatsth the JWOD-eligible supplier, even with
regard to products and services that had bee&dlion pre-2010 procurement lists. 907 F.3d at
1353-54 (“the Claims Court . . . ruled that the ¥8Aequired to [apply the VBA procedures] for
all procurements that post-date 2006, wheniBA was passed, and not just for those items
added to the [procurement] list after January0a,®2). As such, it does not appear that the VA

had the discretion afté&tDSto take any action other thémat embodied by the 2019 Class



Deviation. In such circumstances, the APAjsod cause” exception the notice-and-comment
requirement might applySee5 U.S.C. 8§ 553(b)(B). The 2019 Class Deviation notes that it “is
needed to reflect language consisteith the Federal Ccuit’s decision ilPDS’ and that it
understood this ruling to be ‘filing.” Again, it may be thain the fullness of time, the
Plaintiffs’ notice-and-comment arg@mts might be shown to be meritorious. But this Court is
not prepared to find, on an emerggmhasis, that the record so algdavors the Plaintiffs thagx
parteinjunctive relief should necessarily follow.

For purposes of efficiency, and because the VA is a federal agency, this Court will
collapse the remaining two elements, the balanegoities and harm to the public interest, into
a single analysis. To the Plaintiffs’ ciedWOD reflects a lng-standing public policy
encouraging the employment of vulnerable citizens and any impairment to the statutory
contracting preferences createy JWOD runs the significanisk that these vulnerable
employees will lose their jobs and the dignity df-sefficiency that accompanies such jobs. At
the same time, the VBA reflects another, digestrong public policy enaaraging the support of
military veterans and their business ventutteat, Congress has determined, has not been
fulfilled by prior contracting decisions by the VA. At bottom, the shift of a contract from a
JWOD-eligible supplier to a VBA-eligible oneesas to be a zero-sum change. Each job lost
from the JWOD-eligible entity jsat least in theory, replacedth a job created by the VBA-
eligible entity> And although the Court recognizes thiatige paucity of pb opportunities for

severely-disabled individuals, enjoining the VA to give priority to JWOD-eligible suppliers

5 The record reflects that sori@®A-eligible suppliers havgiven non-binding promises to
attempt to hire disabled employees displaced from JWOD-eligible suppliers. Although the
Plaintiffs are skeptical of such promisgésemains unclear precisely how much actual
employment disruption might resirom the change compelled BADS



would cause harm to the unknown putative eaypeés of the VBA-eligible suppliers who
themselves lose out on employment opportunitiessuks, the balance of the equities is largely
left in equipoise. But the public interesbwd be most harmed by a court like this one adding
to the uncertainty by entering arjunction that contravenesetrederal Circuit’'s, whipsawing

the VA into attempting to comply with two confling directives issued by two different courts.
Ultimately, the decision as to how to allocate federal government’s considerable contracting
power for the maximum benefit to all citizeissone that calls for careful calibration by
Congress. Put differently, if Congresslissatisfied with the consequences of RiES decision,

it can choose to clarify thmatter legislatively.

Accordingly, this Court finds that thednhtiffs have not carried their burden of
demonstrating their entitlement to ex parteTemporary Restraining Order under Rule 65(b).
Ordinarily, upon denying a request &x parteinjunctive relief, the Court would nevertheless
set the matter down for a hearing to deteemimether a preliminary injunction hearing, on
notice to the opponent, would be appropriate. Brg e Court notes th#te injunctive relief
the Plaintiffs request here is the entirety ofrieef that they could adbve if they succeeded on
the merits.SeeDocket # 40 at 16 (Plaintiffs concedititat they “cannot even seek monetary
relief for the types of claims asserted hened aoting that the APA “mvide[s] for declaratory
and injunctive relief only”). Irsuch circumstances, the provisions of Rule 65(a)(2) come into
play. That rule provides that “the court magvance the trial on the merits and consolidate it
with the hearing” on the request for preliminary relidee Holly Sugar Corp. v. Goshen County
Co-Op. Beet Growers’ AssiV.25 F.2d 564, 568 (Y0Cir. 1984). The Court here intends to
proceed in that fashion: it witlefer the setting of any prelinary injunction hearing and direct

the parties to the Magistrate Judge to seba@edited schedule for any discovery and other



necessary pre-trial proceedings or, as apptgrfor the compilation and submission of the
administrative record and the filing gb@ellate-style briefs on the merits.

CONCLUSION

For the foregoing reasons, the Plaintiffs’ Emergency Motion for Temporary Restraining
Order(# 40)is DENIED.
Dated this 10th day of June, 2019.

BY THE COURT:

Marcia S. Krieger
SeniolUnited StateDistrict Judge




