Insight Global, LLC v. McDonald et al

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief JudgeMarcia S. Krieger
Civil Action No. 17-CV-1915-M SK-M JW
INSIGHT GLOBAL LLC,
Plaintiff,

V.

MARY MCDONALD, and
BEACON HILL STAFFING GROUPLLC,

Defendants.

OPINION AND ORDER ON MOTIONSTO DISMISS

THISMATTER comes before the Court on thef®edants’ Motions to DismisgH# 14,
15), the Plaintiff’'s response## 23, 24), and the Defendants’ repliegg431, 32). For the
reasons that follow, the first motion is gtedh and the second motion is denied.
. JURISDICTION
The Court has jurisdiction to heiduis case under 28 U.S.C. § 1331.
[I. BACKGROUND
The following general allegams are drawn from the Cofat and for purposes of
these Motions are taken as true. They are supghted as necessary as part of the Court’s
analysis.
Defendant Mary McDonald worked for Plaifitihsight Global, a staffing company, in its
Boston office for close to two years. She staaga recruiter-in-trainingnd was subsequently
promoted to recruiter and then to account ngana During her employment, Ms. McDonald had

access to extensive confidential business in&ion and trade secrets regarding Insight's
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business, services, customers, clients, prigtrgtegies and financial information. Insight
ended its employment relationship with Ms. McDonald in May 2017. Ms. McDonald then
relocated to Denver and accepted employment fendant Beacon Hill Staffing, performing
a similar job to what she did at Insight.

Ms. McDonald’s original employment egement with Insight imposed several
restrictions that restricted hese and disclosure of Insight'stte secret information during and
after her employment. Among tleegestrictions were provisions limiting use of 1) Insight’s
trade secrets; 2) Insight’s casiéntial business information; &)“no competition” provision
operative for two years within the “Territory” wings defined as the lesser of 35 miles from Ms.
McDonald’s business location (Bosboor the length of a stigint line between Ms. McDonald’s
business location and her most distant custamnelient; 4) an agrement not to solicit
customers or clients for whom she has providedses; 5) an obligation to return Insight’s
property and information on written demandid#) to provide a copy of the employment
agreement to any employer for whom Ms. McDonald works in the 2 year period following her
employment with Insight. After her employmaenmith Insight ended, MdVicDonald entered into
a Separation Agreement with Insight, in which she reaffirmed her commitment to abide the
restrictions in her employment@gment (the Reaffirmation Prowsi). She also affirmed that
she had returned all of Insight’s propefttye Return of Property Affirmation).

In violation of the restrictins in the various agreemenitds. McDonald misappropriated
Insight’s confidential and trade secret infotima including the namesf customers in the
Denver area. In her new employment with Beakldl, Ms. McDonald is allegedly using or

disclosing Insight’s trade secrets and confidéibusiness information in violation of her



contractual obligations, and thette has failed to give appropgatotice of her employment with
Beacon Hill.

As to Beacon Hill, the Complaint alleges that it has knowledge of Ms. McDonald’s
contractual obligations to Insightut that it has instructed Ms. McDonald that she does not need
to comply with these obligations. Beacon Hils coordinated with Ms. McDonald to cover up
her breaches of the Separation Agreemeimt.addition, Beacon Hill is engaging in unfair
competition.

In its Complaint, Insight states the followg causes of action agat Ms. McDonald: (1)
breach of employment agreement, (2) misappropriation of trade secrets under three statutes, (3)
breach of separation agreement, (4) fraud, andrégch of duty of loyalty. The Complaint also
alleges two causes of action agsiBeacon Hill: 1) tortious tarference with Ms. McDonald’s
employment agreement; and 2) unfair competition.

Ms. McDonald moves to dismiss only the fraud cla#i%). Beacon Hill moves to
dismiss both the tortious-interference and unfair-competition cla#bé) (

1. LEGAL STANDARD

In reviewing a motion to dismiss pursuantederal Rule of CivProcedure 12(b)(6),
the Court must accept all well-pleaded allegagiin the complaint as true and view those
allegations in the light most favorable to the nonmoving p&tidham v. Peace Officer
Standards & Training265 F.3d 1144, 1149 (10th Cir. 2001) (quotgton v. Utah State Sch.

for the Deaf & Blind 173 F.3d 1226, 1236 (10th Cir. 1999))he Court must limit its

! Insight tenders these allegations upon infdimmeand belief. The Court does not recount the
other, myriad allegations Insight makes agaBesacon Hill — such as it being Beacon Hill's
modus operandio raid Insight for new employees and to conceal such hires from Insight —
because such allegations are based largely aexteence of other disputes between these two
parties, a circumstance not particularly germane to this lawsuit.
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consideration to the four corners of the complani; exhibits attachettiereto, and any external
documents that are incorporated by referer®se Smith v. United Staté&61 F.3d 1090, 1098
(10th Cir. 2009). However, a court may considecuments referred to in the complaint if the
documents are central to the plaintiff's claim and the parties do not dispute the documents’
authenticity. Alvarado v. KOB-TV LLC493 F.3d 1210, 1215 (10th Cir. 2007).

A claim is subject to dismissal if it fails tcas¢ a claim for relief that is “plausible on its
face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009). To make such an assessment, the Court first
discards those averments in the complaint that are merely legal conclusions or threadbare recitals
of the elements of a cause of action, supportetidng conclusory statements. The Court then
takes the remaining, well-pleadedtiaal contentions, treats themtase, and ascertains whether
those facts (coupled, of coursatiwthe law establishig the requisite elements of the claim)
support a “plausible” as compartma “conceivable” claimSeeKhalik v. United Air Lines671
F.3d 1188, 1191 (10th Cir. 2012).

V. DISCUSSION
A. Fraud

The fraud claim alleges that Ms. McDonalddeanaterial misrepresentations when she
executed the Separation Agreement. Specificalgight alleges that Ms. McDonald agreed to
the Return of Property Affirmin without any intention to tarn Insight’s trade secrets,
confidential information and other property aagteed to the Reaffnation Provision knowing
that she had accepted employment wittompetitor, Beacon Hill.

To prove a claim under Colorado law for fraleht misrepresentatn, a plaintiff must

establish that (1) the defendd&mowingly misrepresented a matetiatt, (2) he justifiably relied



on the misrepresentation, and (3) he seflfedamage as a result of such relighGee Barfield
v. Hall Realty Ing 232 P.3d 286, 290 (Colo. App. 2010). To prove a claim for negligent
misrepresentation, a plaintiff must allege tfigtthe defendant supplied false information in a
business transaction, (2) the defendant failegkycise reasonable care or competence in
communicating that information, and (3) thatjb&tifiably relied upon the false information.
Campbell v. Summit Plaza Assat92 P.3d 465, 477 (Colo. App. 2008).

Rule 9(b) requires that allegattis of fraud be pled with particularity — “the time, place,
and contents of the false repgatation, the identity ahe party making the false statements and
the consequences thereofJhited States ex rel. Sikkenga vgBece Bluecross Blueshield of
Utah, 472 F.3d 702, 726-27 (10th Cir. 2006). Howevex rédguirements of Rule 9(b) must be
read in conjunction with the piples of Rule 8, which requirgisat pleadings “be construed to
do substantial justice.” Fed. R. Civ. P. 8(e)-%®attle-First Nat'l Bank v. Carlsted300 F2d
1008, 1101 (10th Cir. 1986). The purpose of Rubg B “to afford defendant fair notice of
plaintiff's claims and factual gund upon which [they] are basedBchwartz v. Celestial
Seasoningsl24 F3d 1246, 1252 (1997). Review of therentbmplaint is den necessary to
determine whether fraud is sufeitly pleaded. A dismissal for failure for failure to adequately
plead particulars in accordance wWRhle 9(b) is akin to a dismiddar failure to state a claim,
curable by amendment.

Ms. McDonald complains that the Complaminsufficiently specific in identifying the
misrepresentations she allegedly made tayhtsiIndeed, the Compid recites no specific

misrepresentations in a traditional senBather, the Complaint derives the alleged

2 |t appears from the Complaint that the Safian Agreement provides that Georgia state law
will govern its interpretationSeeCompl. 1 49. However, in its response to the motion to
dismiss, Insight cites and argues Coloradeedtat. Accordingly, the Court assumes that
Insight is satisfied preeding under Colorado law.
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misrepresentations from the warranties containgde Separation Agreement. A contractual
claim based on the breach of a duty and aclarnn that Ms. McDonald never intended to
comply with the contract in the first place are nalifuexclusive. If she did not intend to enter
into the contract in thBrst place — that is, sheeverintended to perform that which she was
promising to perform — then there wascumntract and toris the only remedySee Kinsey v.
Preeson746 P.2d 542, 551 (Colo. 1987) (“A promismcerning a future act, when coupled
with a present intention not to fulfill the promisgan be a misrepresentation which is actionable
as fraud.”). To the extent she did intend teeemto the contract, &n Insight’s remedy is

breach and the economic-loss rule would pribscextra-contractual damages in tort.

But, for pleading purposes, the breach claimd fraud claim can exist as alternative
theories.SeeFed. R. Civ. P. 8(d)(2). The Courttiefore construes the fraud claim as an
alternative theory to breachagin based on the Separation Agreement, such that both claims may
proceed at this time. Eventually, however, ghsiwill have to elect which theory to pursue.

B. TortiousInterference

This claim alleges that Beacon Hill inckd Ms. McDonald to breach the Separation
Agreement. Beacon Hill argues that the Compleamitains insufficient algations to show that
it used improperly hired Ms. McDonald.

To prove a claim under Colorado law for tortiooterference, a plaintiff must establish
that (1) it had either a valid esting contract with a third partyr it expected to enter into a
contract with a third party, (2) the defendanttuced or otherwise caed the third party to
breach the contract or not enter into the @ttal relation, and (3) the defendant did so
intentionally and via improper meanBlarris Grp. v. Robinson209 P.3d 1188, 1195-96 (Colo.

App. 2009). When, as here, parties are gadan business competition, the improper-means



element is satisfied by allegatiosisowing that the intéerence took the form of conduct that is
“intrinsically wrongful — that isconduct which is itself capable of forming the basis for liability
of the actor,” as well as conducaths illegal, in violation oprofessional standards, achieved
through violence or threats,ising from misrepresentatiar unfounded litigation, or via
defamation.ld. at 1197-98.

The sum total of the Complaint’s allegaisoagainst Beacon Hill is as follows:

e Beacon Hill's business modislto hire employees sudijt to covenants not to
compete with competitors, as evidenced by almost 30 lawsuits over 11 years.

e Beacon Hill is aware of theestrictions Insight places on terminated or separated
employees because it has reviewed the stlagreements in the course of discovery
in other lawsuits.

e Beacon Hill has hired at least five formasight employees in the month preceding
the Complaint’s filing.

e Beacon Hill is aware dfls. McDonald’s obligations under the Separation
Agreement.

e Beacon Hill has instructed Ms. McDonald tisae does not need to comply with such
obligations.

SeeCompl. | 70-78.

These allegations are not sufficient toestatplausible claimAlthough there does not
appear to be any dispute thasitght had a valid, existing contragith Ms. McDonald (the third
party), the allegations that BeacHill is aware of the terms &fls. McDonald’s obligations and

it told her that she need ncomply is conclusory.



Even if true, the combination of these allegas fails to state facts concerning use of
“improper means” by Beacon Hill to induce Ms. McDtahto breach her contracts with Insight.
Beacon Hill's awareness of the existence of Ms. McDonald’s obligatioes not indicate how
Beacon Hill induced Ms. McDonald to breatiem, and the Complaint offers no further
allegations other than a conclusory statentigait Beacon Hill's condudwhatever it was) was
committed with actual malice and improper purpose. According to the Complaint, the only
means Beacon Hill used — assumarguendathat it induced Ms. McDonald to breach the
Separation Agreement in the first place — was kise McDonald. By itself, the offer of a job
to the employee of a competitor is not impnopEor these reasons, the allegations are
insufficient to state a plausib&éaim for tortious interference.

C. Unfair Competition

This claim is brought against Beacon Hill, alleging that Beacon Hill engaged in a
systematic campaign of raiding Insight’s eoydes, which Insight characterizes as unfair
competition. The parties agree as to the elements of an unfair-competition claim under Colorado
law. A plaintiff must establish that (1) the dediant copied the plairftis products or services,
or misappropriated the plaintiff's name or business values; and (2) the defendant’s conduct is
likely to deceive or confuse the public becausdifficulties distinguishing between the parties’
products, services, or business valudstquote Inc. v. Byrdb04 F. Supp. 2d 1126, 1131 (D.
Colo. 2007).

Though the concept of unfair competitiorsideveloped under Colorado law over time,
any of its formulations require “thatehpublic was deceived or confusedd. at 1132.

Unfortunately, the Complaint fails to allege amagts, which if true, woudl establish that there



has been or is likely to be any impact on thelipigoability to distingush between the products
and services of Insight and Beacon Hill.

Although the Court appreciatédsat “raiding” of employees harmful to Insight, an
unfair competition claim does notdos a direct loss to Insight. Instead, it focuses on a loss to
Insight because the public is confused or deszkivin order for a cognizable unfair competition
claim to be alleged based on Beacon Hill “poaching” Insight’s employees, there would have to
be allegations such as that the public was cewffas to who the employees worked for or that
Insight lost business because the public dealt B&hcon Hill believing that it was dealing with
Insight. The Complaint contaim® allegations as to the effeébat the “raiding” of employees
by Beacon Hill had or is likely to have on the public, much less how that has impacted Insight.
Consequently no cognizable claim for unfair competition has been stated, and the claim is

dismissed.



V. CONCLUSION
For the foregoing reasons, Ms. McDonald’s Motion to Disnsib) is DENIED.
Beacon Hill's Motion to Dismiss#(14) is GRANTED. The Plaintiff's totious-interference, and
unfair-competition claims ar@l SM|1SSED, without prejudice. Shoulithe Plaintiff be able to
overcome the deficiencies described herein, it fila a motion to amend the Complaint within
21 days of the date of this order.
Dated this 30th day of April, 2018.

BY THE COURT:

Marcia S. Krieger
ChiefUnited StateDistrict Judge

10



