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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief JudgeMarcia S. Krieger
Civil Action No. 17-cv-01989-M SK -NRN
MICHAEL MCGOWAN,
Plaintiff,
V.

RESTO, ADMAX Pharmacy,

Defendant.

ORDER RE: MOTION TO DISMISS

THISMATTER comes before the Court on Defenti&esto’s Motion to Dismiss#83)
and Mr. McGowan'’s responsg#3p).
l. Statement of Jurisdiction
Mr. McGowan asserts a claim against Ms. Resto, in her individual capacity, for denial of
adequate medical treatment in violation of his Eighth Amendment rigivens v. Six Unknown
Named Agents of Fed. Bureau of Narcqti#®3 U.S. 388 (1971). The Court exercises jurisdiction
pursuant t28 U.S.C. § 1331.
. Relevant Facts
According to Mr. McGowan’s Second Amended Complgifit) 2, he is an inmate housed

at the United States Penitentiary, Adminigstt@Maximum (“ADX”) in Florence, Colorado. Mr.

1 This action originally included claims @igst other Defendants which were dismisgé8),

leaving a single claim broughpainst Defendant Resto.
2 Because Mr. McGowan is proceeding gsr@a seplaintiff, the Court construes his pleadings
liberally. Haines v. Kerner4d04 U.S. 519, 520-21 (1972). Consistent with this approach, the Court
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McGowan suffers from stomach pains that hbeen diagnosed as “irritated bowel syndrome”
(#14, at p. 5). In August 2016, a doctor recommettthat Mr. McGowan take a medication called
Ranitidine. Mr. McGowan mentioned the docsaecommendation to a medical provider at ADX,
but the provider informed Mr. McGowan thatWweuld have to purchase the medication from the
canteen using his own funds. Mr. McGowan lackedfunds to purchase the medication and thus,
went without. (d.)

In October 2016, another doctor formally prescribed Ranitidith¢. The pharmacy, under
the direction of Ms. Resto, refused to fill thegcription. When Mr. McGowan did not promptly
receive the medicine, he wrotethe doctor to inquire as to whynéhe was told that “[p]harmacy
declined to fill the [ ] medication evenrthugh you could have recurrent symptoms#4, @t p.

9.) However, a document from an unknownhaut attached to Mr. McGowan’s original
Complaint explains the situation slightly differently:

Inmate was prescribed ranitidifer 30 days as recommended by Gl

doctor. . . The inmate was instructed to purchase ranitidine from
commissary if not filled by pharmacy due to no established Gl
diagnosis.

The pharmacy did not fill the ranitidine prescription because his
EGD results were completely normal, therefore the ranitidine
prescription could not be filled per policy.

He was seen on 10/31/16 for his chronic care appointment. For
some reason the doctor says the inmate is positivegglori when

the EGD clearly states hisstaesults are negative forpylori. The
doctor prescribed thie pylori medications and again the pharmacy
could not fill the prescription because the Gl documentation doesn’t
support the prescrijpns ordered.

The inmate does not qualify for the Over the Counter Program
because his money is encumber&tie inmate will have to sign up

has also considered the exhibits attactedAr. McGowan'’s original Complaint#}) that are
referred to in his Second Amended Complaint.
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for sick call for his health issuesdee if there is any medication that
can be prescribed for him.

(Id. at p. 12.)

Ms. Resto moves#83) to dismiss Mr. McGowan'’s claimarguing thatpursuant to 42
U.S.C. 8§ 233(a) she is immune from suit becauseldim arises out of h@erformance of duties
as a Public Health Serviagfficer. Her declaration#33-1) states that: 1) she is, and was, a
commissioned officer in the Public Health Seerithe “PHS"); 2) she worked as an Advanced
Practice Pharmacist at the Federal Correcli@Qumnplex, Florence, Cotado (“FCC-Florence”)
since August 7, 2016; 3) as advanced Practice Pharmacist, sfas responsible for distributing,
administering and dispensing variausdications to inmates; and that 4) “at times relevant to this
cause of action,” her conduct with regard ta McGowan was “within theourse of [her] scope
of employment’®
[I1.  Analysis

A. Fed. R. Civ. Pro. 12(b)(1) legal standard

Defenses of immunity brought by federal emggley are often treated as challenges to the
court’s jurisdiction. See e.glardscrabble Ranch LLC v. United States of Ameigdd® F3d 1216
(10" Cir. 2016);Elder v. United Sttes of America312 F3d 1172 (£0Cir 2002). When brought
under Federal Rule of Civil Proce@ut2(b)(1), they can take onetafo forms: facial attacks or
factual attacksRuiz v. McDonnell299 F.3d 1173, 1180 (10th Cir. 2002\ facial attack on the
complaint’s allegations as to subject-matter jurisdiction questions the sufficiency of a complaint.

In reviewing a facial attzk on the complaint, the allegationstire complaint as accepted as true.

3 Ms. Resto’s affidavit further states that shayeld “no role in denyingr providing medication”
to Mr. McGowan. The Court makes no factual deteatiim with regard to Ms. Resto’s role. For
purposes of legal analysis, the Court assumasNti. McGowan'’s allegations that Ms. Resto
oversaw the pharmacy and was involved in thegion to not fill his requested prescription.



In a factual attack, thmovant goes beyond thdegjations in the compilat and challenges the

facts upon which subject-matterigdiction depends; therefora, court must look beyond the

complaint and has wide discretion to allow documentary and even testimonial evidence to resolve

disputed jurisdictional factsSizova v. Nat'l Inst. of Standards & Tec?82 F.3d 1320, 1324 (10th
Cir. 2002). The Tenth Circuit exgssly has observed that this odésevidence can take the form
of an affidavit or similar documenRural Water Dist. No. 2 v. City of Glenpp6B8 F.3d 1270,
1272 n. 1 (10th Cir. 2012)iolt v. United States46 F.3d 1000, 1003 (10thrCiL995). In the
present case, it appears that Ms. Resto brirfgstaal attack supported ther declaration. The
Court has considered it and tde submissions by Mr. McGowan.

B. Applicability of 42 U.S.C. §233(a)

Ms. Resto argues that because she is a ¢ssioned officer in the PHS and the claim
against her arises from her conduct in that c&pd@i U.S.C. §233(a) provides absolute immunity
from Mr. McGowan'’s claim against her.

Ordinarily, when a federal employee is suedan individual cagcity for harm caused
during the course of his or her employment.ghmloyee is immune from suit, and the claim must
be brought against the United States in accaelavith the Federal Tort Claims Act (FTEA28
U.S.C. 88 1346, 2671-2680his is true with regard to claims for personal injury allegedly caused
by a PHS officer as well - if the claim arises fridme performance of a rdeal or related function
and if the officer was “acting withitihe scope of hisfice or employment.42 U.S.C. §233(a).

Section 233(a) provides in pertinent part that:

(a) Exclusiveness of remedy

The remedy against the United Statesvigted by sectiond346(b) and 2672

of Title 28, or by alternative benefitsquided by the United States where the
availability of such berfas precludes a remedy undgection 1346(b) of Title

28, for damage for personal injury, including death, resulting from the
performance of medical, surgical, dentai related functions, including the
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conduct of clinical studies or investigation, by any commissioned officer or
employee of the Public Health Serviadile acting within the scope of his
office or employment, shall be exclusiokany other civil action or proceeding
by reason of the same subject-matteaiagf the officer or employee (or his
estate) whose act or omissigave rise to the claim.

Claims for violation of constitutional rights, often referred t@agnsclaims, sometimes
have the same factual origin@daims for personal injury, particularly where an inmate complains
of a failure to provide adequate medical care a®lation of his/her Eighth Amendment rights.
In 2010, the United States Supre@murt resolved the questionwhether the immunity extended
to PHS officers by 42 U.S.C. 8233(a) also shielded themBRieansclaims. InHui v. Castaneda
559 U.S. 799, 806 (2010), the court held that 42.0. 8233(a) applied in the context of Bivens
claims, as well. In the Tenth Circuit, thd®ctrine has been swdzpiently applied ilMartinez v.
Aulepp 658 Fed. App’x 382, 383 (10th Cir. 2016).

There is no dispute that Ms. e was a PHS officer at tliene that the pharmacy where
she worked refused to fill McGowan’s prestiop. Assuming, without drding, that Ms. Resto
played some role in that decision, whether 42.0. §233(a) provides her with immunity turns on
whether Ms. Resto was performing medical ortegldunction and whether she acted within the
scope of her employment.

There is no real dispute thislis. Resto was performing a dieal or related function. Mr.
McGowan'’s claim is that he did not receive appiate medical care from Ms. Resto. In addition,
the documentation attached to his original Complaint shows that the decision to not fill Mr.
McGowan’s prescription because his esophagingduedenoscopy (EGD) test results were
completely normal and thus there was no condition to tré&t. af p. 12.) The assessment of
whether he had a medical conditubject to treatment is, itse#f, medical (or medically related)

function.



As to whether such decision fell within the scope of Ms. Restofdayment, she states
that she was “responsible for tthistribution, administration and dispensing of various medications
to inmates at FCC Florence” and that at allipertt time she acted “withithe course of [her]
scope of employment”.#83-1, at  2). This description dfier duties appears to include
determinations of whether prescriptions shdédilled, and Mr. McGowan concedes as much by
alleging that in overseeing the pharmacy, Resto declined tdlf the prescription.

However, Mr. McGowan also argues that Mss®ehad a “duty” to “order the medication
prescribed by the Doctors” and that she failed to do#6, @t pp. 2-3). The Court understands
this to be an argument that Ms. Resto acted outside of her authority by declining to fill his
prescription. There is no support in the record for the proposition that Ms. Resto was required to
fill every prescription or that she failed to follow some process before declining to do so. Quite to
the contrary, the documents attached to Mr.QGdwan’s original complaint suggest that the
decision not to fill the prescription was madeaccordance with an existing policy.

The Court therefore finds thtite unrebutted evidence of record establishes that Ms. Resto
was a Public Health Service officer, and that @ d¢hktent that she participated in the decision to
not fill Mr. McGowan’s prescription, she was parhing a medical (or related) function and she
acted within the scope of her employment. Adawgly, she is immune from Mr. Gowan’s claim

pursuant to 42 U.S.C. §233(a).



IT IS THEREFORE ORDERED that Ms. Resto’sMotion to Dismiss #33) is
GRANTED. No further claims remaining, theazk of the Court shall close the case.
Dated this 23d day of October, 2018.

BY THE COURT:

Dronsce . Fhse,

Marcia S. Krieger
Chief United States District Judge




