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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 17€v-02232MEH
DANICA M. NESS
Plaintiff,
V.
NANCY A. BERRYHILL, Acting Commissioner of the Social Security Administration

Defendant.

ORDER

Michael E. Hegarty, United States Magistrate Judge

Plaintiff Danica M. Nessappeals from the Social Security Administration (“SSA”)
Commissioner’s final decision denyirngr application for disability insurance benefits (“DIB”),
filed pursuant to Title Il of the Social Securitgtp42 U.S.C. 88 4083. Jurisdiction is proper
under 42 U.S.C. § 405(g)! hold the ALJ did not err in assigning little weight ttee state
consultant’s opiniorthat Ms. Ness must have minimal to no interaction with the general public
Accordingly, | affirm the ALJ’s decision thaiMs. Nesswas not disabled frorDecember 24
2013 through the date of the decision.

BACKGROUND

Ms. Ness’Conditions
Ms. Nesswas bornon December 31, 1976he was fortythreeyears old whershe filed
her application for DIB [AR 137. Ms. Nessclaimsshe became disabled on December 24,

2013 [id]
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In October 2011, Ms. Ness tookcagnitive &ills profile test and scored significantly
lower than the standard percentile in thirteen different categories, such aerlongemory,
math fluency, and visual processing. [AR 241].

In March 2014,Ms. Nes received a psychological evaluation by Psychologist David
Benson. [AR 235]. The evaluation included a Wechsler Adult Intelligence Sealeourth
Edition, in which Ms. Nespostd afull scalelQ of 65; shewas in theborderline range for two
categories (verbal comprehension and perceptual reasonint)eandntalretardation range for
two categories (working memory and processing speeld)] Following the test, Dr. Benso
reported that Ms. Ness has paor vocabuley and low fund of general informatiorgs well as
“particularly low visual mental mathematic skills.JAR 238]. Dr. Benson also noted that Ms.
Ness will “struggle in work above the seskilled to unskilled level” and is “more suited for
work that is hands on or performance orientedld.] [ Ms. Ness’ psychological evaluation also
included a Wide Range Achievement Test, which reveale@igimh gradecompetency in
reading sixth grade proficiency in spelling, and second grade abiligrithmetic [Id.] Based
on these results, Dr. Benson reported that Ms. Ness possesses an “actualoatafty and
comprehend,but her math skills are “significantly below the expected l€vdld.]

In his overall summary, Dr. Benson reported that despite centaitectual limitations,
Ms. Ness couldiraw on her existing knowledge and experiemciain in a specialized area that
doesnot require complex skills. [AR 240

Dr. MaryAnn Wharry,the state agency psychological consultant, completdidadility
determinatioron Ms. Ness in August 2014. [AR 68]. In making her findings, Dr. Wharry only

reviewed the record; she did not visit with Ms. Ne€3pening Br.3, ECF No. 16 Dr. Wharry



concluded that Ms. Ness has some intellectual impairment but is able to undenstpled s
instructions and care for her personal needs. [AR 78]. Despite mentioning thaésdsmisy
not be ableto perform her past work Dr. Wharry opinedthat Ms. Ness’ condition is “not
consideredtotally disabling at this time.” Ifl.] However, Dr.Wharry stated that Ms. Ness
“must have minimal to no interaction with the general publif&R 75].

Ms. Ness began seeing Dr. David Minkoff at Lifeworks Wellness Center in November
2014. [AR 252]. At Dr. Minkoffs request Sanesco International prformed a
hypothalamicpituitary-adrenal axis assessmeott Ms. Ness and recommended that she be
prescribed medicine for inhibitory suppoggmmaamino butyric acid support, adrenal support,
and ot flashes/anxiety [AR 254]. Following these testds. Ness reportetd Dr. Minkoff via
e-mail that she was seg improvements, such as not becomangiousaround a large amount
of peopk. [AR 315]. However, n February 2015, Ms. Ness reportedntinued problems,
including panic attacks, hot flashes, rapid breathangy restlessness. [AR 308Dr. Minkoff
had Ms. Ness taka blood hormone tesindopted to continue the prescribed treatment without
any changes.[AR 306].

In March 2015, Ms. Ness reported to Dr. Minkdlffat she experienced another panic
attack. [AR 304]. However, prior to this incident, steel not hadh panic attack “for a long
time” andwasbecoming more comfortable around other people. [AR.305

In May 2015, Ms. Ness’ mothénformed Dr. Minkoffthat Ms. Ness was feeling much
beter and had visited the malgtarbucks and agrocery storeon her own [AR 295]. In
responseDr. Minkoff suggested that Ms. Ness continue taking supplements, exercising, and

following a paleo diet. [AR 294].



In other emails to Dr. Minkoff in July 2015, Ms. Nessported that she was experiencing
mood swings, hot flashes, restlessness, anxaatly,of energy, aenlarged thyroidand a bloated
stomach. [AR283-85]. Regarding the enlarged thyrpids. Ness visitedMallory Sesions,
PA, who advised Ms. Ness to get atirasound an@ thyroid gimulatinghormone (TSH’) test.
[AR 348]. The ultrasound revieal that Ms. Ness’ thgid nodule was decreasing in size and
ultimately benignand theTSH test result was within the normal range. [AR-333. During
this time, Ms. Nessipdated Dr. Minkoffthat she hadoleasanexperiences visiting a museum,
grocery shopping, taking an B and visiting Starbucks, all of which she did by hersg&R
287].

In August 2015,Christine Seville, MA, OTRnoted thatMs. Ness’results from the
Woodcock Johnson Test of Cognitive Disabilit®wed “moderate deficiencies in most areas.”
[AR 246]. Among other issuedMs. Seville reportedhat Ms. Ness famild limitations in
understanding, remembering, aradrging out simple instructionsyild limitationsin interacting
appropriately with the publigndmoderate limitationg responding appropriately to usual work
situations and changes in a routine work setting. pP¥R—47. Further, following a stress
guestionnaire, Ms. Seville concluded that Ms. Ness would be unable to perform the following
work-related mental activities on a sustained basis: understanding, renremnliaed carrying
out simple instructions; making simple wemdated decisions; responding appropriately to
supervision,co-workers, and usual work situations; and dealing with changes in work setting.
[AR 250].

Nancy Cason, Pys.Dexamined Ms. Ness October 2015nd gave her aadaptive

behavior omposite scoref thirty-six, a percentile rank of less than onfAR 355]. In each of



the individual categoriescommunication, daily living skills, and socializatietMs. Ness also
scored below the first percentildld.] Based on the examination, D€ason concluded that
Ms. Ness has “broad deficits as compared to sagageers,” requiring lorterm support from
caregivers [AR 258§.

Following her appointment with Dr. Casddg. Anne Wein gavéMs. Ness a/ocational
rehabilitationevaluation. [AR 213]. Dr. Wein opined that Ms. Nesborderline intellectual
functioning and significant deficits in interpersonal skilleave reduced her capacity for
competitive employment in an eighour work day. Id.] Dr. Wein ultimately concluded that
Ms. Ness cannot maintagompetitive employment [1d.]

I. Procedural History

Ms. Nessassertsshe first became disabled on December 24, 2018R 137. On
August 21, 2014, the SSA initially denied Ms. Ness’ application for DIBR 81-83]. Ms.
Nesssubsequently requested a hearing before an ALJ, which took plagaib@7, 2016. [AR
46].

OnJune 1, 201ahe ALJ issued an opinion holding thits. Nesss not disabled. [AR
27-41]. According to the ALJ, although Ms. Ndsasa severe impairmenit, doesnot meet the
severity of any of the impairments listed in 20 C.F.R. Part 404, Subpart P, ApdendaR
31]. The ALJthenheld that, despit®#s. Ness’limitations, she is capable of performirgy full
range of work (with some neexertional limtations) including her past work as a courtesy
clerk. [AR 33-34; 40].

The SSA Appeals Council subsequently demsd Nessrequest for review, making the

SSA Commissioner’s denial final for the purpose of judicial revie®ee[AR 1-4]; see20



C.F.R.8 416.1481 (“The Appeals Council’s decision, or the decision of the administrative law
judge if the request for review is denied, is binding unless you or another party fdacmia
Federal district court,or the decision is revised.”). Ms. Ness timely appealed the
ALJ/Commissioner’s final decision to this Cour€Compl., ECF No. 1.
1. Hearing Testimony

The ALJ held a hearing regarding Ms. Ness’ application on April 27, 2016. [AR 48].
Ms. Ness and a vocational expert testified at the hearitd] Ms. Ness stated that eh
volunteers at an animal shelter for three hours each week but has not wgokesince 2013.
[AR 51]. Ms. Nesanformed the ALJ that her last job was at King Soopers, where she was a
courtesy clerk. Ifl.] She testied that she was fired because of a customer complaint. [AR
52].

Prior to her job at King Soopers, Ms. Ness worked as a courtegyatl&afewayuntil
she wadired due to a conflict with the amager and customers. [AR 53].heXalso worked as a
courtesy clerk at Whole Foods and Knob Hill General Store for brief periodmef t[AR
53-54]. Ms. Nesgestifiedthather job at Whole Foods wahortlived, because she wdto
slow.” [AR 54]. Sheleft her job at Knob Hill beazse her esboyfriend was harassing her at
work. [Id.]

Ms. Nesghen testified thashecanstill perform the work of a courtesy clerk, becasise
is taking supplementbatshe did nbhave when she was at King Soopers or Safew#R 55].
These supgimentshelp alleviate her anxiety and panic attacd.]

When asked by the ALJ what triggers her anxiety, Ms. Ness responded thatnshe c

become anxious in public places wittanypeopleandwhen shas aloneat home. [ARS6-57].



While working at King Soopershe would get anxiodsut did not have panic attack§AR 57].
WhenMs. Ness became anxious, she would either take a restroom break or go outsidekand w
the grocery carts. [AR 5B8]. If she was in the middle of baggifay a customer, she would
finish the taskoefore leavinghe area [AR 58].

The ALJ then asked if Ms. Ness had ever been prescribed medication foapacks
and anxiety [Ild.] Ms. Nessrespondedthat she had only taken supplements, which she
believed are working. I4l.]

Regarding her activities of daily livingVls. Ness stated that she cleans, watches
television, plays with her cat, colors, walks, writes stories, and rides her Hik¢. Ms. Ness
also testified that she isable to cook for herself. [AR 60]. The ALJ thasked about Ms.
Ness’ driver’s license. [AR 59]. Ms. Netsstifiedthat she lost her license after accumulating
too many points, including two accidents and citations for speedilig] $ince she doesot
drive, Ms. Ness occasionally uses Uber for transportatigkR 60].

In response to the ALJ’s question regarding personal finaMsd\Ness stated that she
struggles with math, including counting change and managing a checkljaék.61]. She
tedified that she uses a debit card to make purchases and calls a phone number to check the
card’s balance. [AR 652].

Ms. Ness attorney then questionedher. [AR 62]. Ms. Nessstated that she has to
submit saliva and urine samples every six monthedeive her supplements, which are sent to
her in the mail. Id.] Shealso testified that shpreviously wentto Learning RX to get help
with math skills but does not currently receive any schooling. [AR 62-63].

Following Ms. Ness’ testimony, the Alduestioned the vocational experfAR 63.



The ALJhad the vocational expert imagine a hypothetical individded is forty-two years old

has a high school education and has worked as a courtesycalerénderstand, remember, and
carry out simplestatic tasks; must avoid commercial drivimggist be able to use ear protection
in areas with high noise levels; and must petformany production quota driven worklAR

64]. The ALJ asked the expert whether this individual could perform Ms. Nessvpdsas a
courtesy clerk [Id.] The expert opined that an individual with these limitations could perform
suchwork. [Id.]

The ALJ then added to the hypothetical the condition that the individual is unable to
sustain attention and focus on tasks for tmel of the work day. 1fl.] With this additional
restriction, the expert stated that the individual would not be able to do Ms. pdsssvork.

[Id.] The ALJ then returned tthe originalhypothetical ancadded therequiement that the
individual needsfrequent supervision in order to complete tasfgR 64-65]. The expert
opined that the individual would not be ablertaintain employment [AR 65].

Finally, Ms. Ness’ attorney questioned the vocational expdd.] [The expert testified
that it often takes only one complaint for a courtesy clerk to be terminatdd. The expert
further stated that a person walxth to eighth grade readingixth grade spelling, and second
grade matHevelslikely has the functional educational level to be a courtesy.clpR 66].

But the expert noted that an individualwith a work tolerance of only two or three hours
(presumablyer day)or eight hours per week could not perform a courtesy clerk’s dufiels]

LEGAL STANDARDS

SSA'’s Five Step Process for Determining Disability

I will review the ALJ’s application of the fivetep sequential evaluation process used to



determine whether an adult claimant is “disabledder Title Il of the Social Security Act, which

is generally defined as the “inability to engage in any substantial gaativtyaby reason of any
medically determinable physical or mental impairment which can be expected to resdthn

or which ras lasted or can be expected to last for a continuous period of not less than 12
months.” 42 U.S.C. § 1382c(a)(3)(Bge also Bowen v. YucketB2 U.S. 137, 140 (1987).

Step one determines whether the claimant is presently engaged in substamifighl gai
activity. If he is, he is not disabledSee20 C.F.R. § 404.1520. Step two analyzes whether the
claimant has a medically severe impairment or combination of impairmergsyasied by 20
C.F.R. 8 404.1520(c). If the claimant is unable to show tkatrtpairment(s) would have more
than a minimal effect on his ability to do basic work activities, he is not eligipldi$ability
benefits. Seeid. Step three analyzes whether the impairment is equivalent to one of a number
of listed impairments deerdeto be so severe as to preclude substantial gainful employment.
See20 C.F.R. § 404.1520(d). If the claimant’s impairment is listed or is equivalenistec
impairment, he is presumed to be disabled. If the impairment does not satisfgretehé
ALJ must proceed to step four, which requires the claimant to show that his irapdg)rand
assessed residual functional capacity (“RFC”) prevent him from performink tivat he has
performed in the past. If the claimant is capable of performingreigous work, either as he
performed it or as it is generally performed in the national economy, he is noedis&#e20
C.F.R. 8 404.1520(e), (fsee also Andrade v. Sec’y of Health & Human Se85 F.2d 1045,
1051 (10th Cir. 1993) (“[C]laimant bears the burden of proving his inability to return to his
particular former joband to his former occupation as that occupation is generally performed

throughout the national economy.”). However, if the claimant establishesia faciecase of



disability based on the previous four steps, the analysis proceeds to step five, where the SSA
Commissioner has the burden to demonstrate that the claimant has the RFforto pther
work in the national economy in view of his age, education, and work experi&ex0 C.F.R.
§ 404.1520(g).
Il. Standard of Review

My review is limited to whether the final decision is supported by substantidree in
the record as a whole and whether the ALJ applied the correct legal stan8ael$Villiamson
v. Barnhart 350 F.3d 1097, 1098 (10th Cir. 2003ge also White v. Barnhar287 F.3d 903,
905 (10th Cir. 2001). Thus, the functionmf review is “to determine whether the findings of
fact . . . are based upon substantial evidence and inferences reasonabhhdrafsom. If they
are so supported, they are conclusive upon the reviewing court and may not be disturbed.”
Trujillo v. Richardson429 F.2d 1149, 1150 (10th Cir. 197B)adley v. Califanp573 F.2d 28,
31 (10th Cir. 1978). “Substantial evidence is madhan a scintilla, but less than a
preponderance; it is such evidence that a reasonable mind might accept to $upport
conclusion.” Campbell v. Bower822 F.2d 1518, 1521 (10th Cir. 1987]) may notreweigh the
evidence nor substitutey judgment for that of the ALJ.Bowman v. Astrye511 F.3d 1270,
1272 (10th Cir. 2008)qgluoting Casias v. Sec’y of Health & Human Seng33 F.2d 799, 800
(10th Cir. 1991)). However, reversal may be appropriate when the ALJ either agplies
incorrect legal standard dails to demonstrate reliance on the correct legal standatde
Winfrey v. Chater92 F.3d 1017, 1019 (10th Cir. 1996).

THE ALJ'S RULING

The ALJ first ruled thatMs. Nessmeets the insured status requirements of the Social

10



Security Act througlSeptembeB0, 2018. [AR 29]. Next, the ALJ determined tivd. Ness
has not engaged in substantial gainful employment fdecember 242013—the alleged onset
date. [d.] At step two, the ALJ held thails. Nesssuffers frommild intellectual disability
[1d.]

Moving to step three, the ALJ found that Ms. Ness does not have an impaosment
combination of impairments that meets oredically equa the severity of one of the
impairments listed in 20 C.F.R. Part 404, Subpart P, Appendix 1. 3[AR3. Specificdly,
the ALJ foundMs. Ness’ severeimpairment does not equal Listing12.05 for intellectual
disability, because Ms. Ness does not hamd@ of 60 through 70a physical or other mental
impairment imposing an additional and significant woelated limitation or deficits in adaptive
functioning initially manifested during the developmental peri¢dR 31] Further, even if Ms.
Ness did have such deficits, the ALJ stated tieaanxiety and mild hearing loss are resvere
impairments that do naignificantly limit herwork-related functioning. [AR 32]. Finally, the
ALJ relied on evidence of Ms. Ness’ daily routine awatk history to conclude that she does not
have marked difficulties in activities of daily living, social functioning, or maiimgin
concentration, persistence, or pace, and shenba$iad episodes of decompensation for an
extended duration. [AR2-33].

At step four, the ALJ held tha¥ls. Ness hasreRFC to perform a full range of work at all
exertional levels. [AR33-34]. The ALJ limited Ms. Ness to static tasks that canchenkd
through demonstration ithirty days or less and do not require mathematic calculatiolas] [
Additionally, the ALJ stated that Ms. Ness must avoid commercial driving and mubteb®a

use ear protection in areas with high noise levels, sudhdastrial settings. [AR 34]. In

11



making her determination, the ALJ relied on Ms. N@sg/chological evaluatian her testimony
at the hearing, her activities of daily living, and the medical recppdR 34-4Q.

While the ALJ found that Ms. Nesshpairment could reasonably be expected to cause
the alleged symptoms, she did not believe that Ms. Ness’ statements condesningprtsity,
persistence, and limiting effects of the symptoms were consistent with tleme®iin the record.
[AR 36].

The ALJ then discussed how the various medical opiniofhsence Ms. Ness’RFC.

[AR 36—-4(Q. The ALJ recognized that Dr. Benson’s psychological examination of Ms. Ness
shows significant intellectual limitations, bstiealso noted that Dr. Bens@tknowledgedvis.

Ness maintainedentry level jobs in the past. [AR 37]. The ALJ afforded Ms. Seville's
opinions regarding marked limitations some weigtihce theWoodcock Johnson Test of
Cognitive Disabilitiesshowed only moderate deficiencies in most areasd.][ Further, the ALJ
gave little weight to Ms. Seville’s opinion that Ms. Ness has difficulty canatmg for more

than ten to fifteen minutes at a tim¢AR 38].

The ALJalsoafforded little weight to Dr. Wein’s opinionbecause they afaconsistent
with the record and Dr. Wein is not an accepted medical souitdd. The ALJ afforded only
some weight to Dr. Cason’s opinion bts. Ness’ adaptive behavior composite sceimceit is
based on subjective reports aadhconsistent with the record. [AR 39]. Specifically, the ALJ
stated that Dr. Cason’s reports regarding Ms. Ness’ inability to oafeefself,interact with the
public, or prepare simple meals are not supported by the rest of the evidetatg. |

Additionally, again citing inconsistency with the record, the ALJ afforded little weigHr.

12



Cason’s opinion that Ms. Ness has significant deficits in adaptive functioning aptosysof
mental illness that prewe her from maintaining employment. [AR 40].

The ALJ afforded great weight to Dr. Wharry's opinion that Ms. Ness could follow
simple instructions, sustain an ordinary routiaeg deal with changes in routine work setting.
[Id.] However, the ALJ fforded less weight to Dr. Wharry's opinion that Ms. Nessinableto
tolerate any interaction with the general pubdimce it is not supported by Ms. Ness’ activity
levels and work history. Id.]

Lastly, the ALJ found thaMs. Nessis capable of completing the duties otaurtesy
clerk as that position is generally performed in the national econordy] [The ALJfound
persuasive thevocational expert’s testimony that Ms. Ness’ limitations would not affect the
performance of hgvast relevant work as a courtesy clerk. [AR 4Hs such, the ALJ held that
Ms. Nesshas not been disabled frdbecember 242013 through the date of the decisiord.][

ANALYSIS

Ms. Nes’ sole argument for reversal is that the ALJ improperly rejet¢tecbpinion of
Dr. Wharry (thestate agency psychological consuljatitat she must have minimal to no
interaction with the general public. Opening B~7, ECF No. 16. Defendant contend® th
ALJ sufficiently supported hedetermnation to apply little weighto this part ofDr. Wharry's
opinion Resp. Br5-7, ECF No. 19 Specifically, DefendanassertdVis. Ness’ daily activity
level and work history enstitutesubstantial evidence suppad the ALJ’s findingthat Ms. Ness
has the RFC to perforimerpast work. lagree with Defendant.

The ALJ must consider all medical opinions in the recamd discuss the weight assigned

to each opinionincluding te opinionsof stateagencymedicalconsultants Mays v. Colvin
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739 F.3d 569, 578 (10th Cir. 2014)'he presumptiveweight assigned to a medical opinion
varies dependingn the type of medical sourceRobinson v. Barnhart366 F.3d 1078, 1084
(10th Cir. 2004) (“Theopinion of an examining physician is generally entitled to less weight than
that of a treating physician, and the opinion of an agency physician who has nevéreseen
claimant is entitled to the least weight of "3jl.see also20 C.F.R.88 404.1527(d)(1)2),
416.927(a)(1)R2). Becauseevaluations from notreating physiciansre based uporimited
contact and examination, they are"suspect reliability. Frey v. Bowen816 F.2d 508, 515
(10th Cir. 1987).

However,an ALJ’s decision to assign less weightaamontreating physician’sopinion
must still be supporté by substantial evidenceSeeHaddock v. Apfel196 F.3d 1084, 1088
(10th Cir. 1999) Substantial evidenas “more than a scintilla, but less than a preponderance; it
is such evidence that a reasonable mind might accept to support the concluSangbell v.
Bowen 822 F.2d1518, 1521 (10th Cir. 1987 Thus, @ ALJs decision will typically be
affirmed unlessthe “record evidence overwhelmingly contradicts the A_Xonclusion.”
Newbold v. Colvin718 F.3d 1257, 1265 (10th Cir. 2013).

Here the ALJ citedinconsistenies betweenDr. Wharry'sopinion and Ms. Nessiork
history and daily activity level [AR 40]. Additionally, Dr. Benson’s andVs. Sevillés
opinions andMs. Ness own testimonyconflict with Dr. Wharry's opinion As | explain in
further detail belowthis constitutesubstantial evidence supportitigg ALJ’sconclusion.

Work history may be relevartb an ALJ’s evaluation of a medical source’s opinion, as a
claimant’swork historycan behighly probative of cognitive ability.SeeHarrold v. Astrue 299

F. Appx 783, 788 (10th Cir. 2008unpublished). Indeed, courts regularly assign less weight to
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an opinion when it is inconsistent with work historySee Parker v. Berryhill, No.
16-2588EFM, 2017 WL 3229075, at *6 (D. Kan. July 31, 201@)ncluding thathe ALJ did
not err by discreditinga physicians opinion due to inconsistency withe claimant’s work
history); Perry v. Colvin No. 1:CV-470-TLW, 2013 WL 953545, at *12 (N.D. Okla. Mar. 12,
2013) (explaining thatit is proper for an ALJ to considea claimant’swork history in
determiningwhether ghysician’s opinion is inconsistent with thexorg.

The ALJ emphasized thatls. Ness'work historyincludes courtesy clerk positions at
King Soopers, Whole Foods, Knob Hill, and Safewalypf which required ér to interact with
the public andome of which lasted for as long as two to three years. [AR 1ARBhough Ms.
Nessassers in her response bri¢hat she was terminated from these positions, she was never
terminated due to an inability to interacthvthe general public.At King Soopersshe was fired
because of a customer complaint. [AR 52]. Safefuay her due to a conflict with the
manager and customers. [AR 53]. Ms. Ness stated that her time & YAduomls was brief
because shavas “too slow.” [ld.] Finally, Ms. Ness lefther job at Knob Hillbecause her
ex-boyfriend was harassing her at work. [AR]54Thus Dr. Wharry’'s opinion that Ms. Ness
“must have minimal to no interaction with the general public” is inconsistent with Mss’ Ne
work history, and it was appropte for the ALJ to discredit this part thie opinion.

An ALJ may also consideradaimant’s daily activities in determininghether a person is
entitled to disability benefits Gossett v. Bower862 F.2d 802, 807 (10th Cir. 1988yatts v.
Berryhill, 705 F. Appx 759, 7@ (10th Cir. 2017)unpublished)explaining that a ALJ must
consider such factors as a claimandaily ativities when making credibility determinations)

The ALJ found that Dr. Wharrys opinion regarding Ms. Nessocial limitationsis “not

15



supported by [Ms. Ness’] activity levels.” [AR 40]. agree that @dence in the recordaises
doubts that Ms. Nesaust have minimal to no interaction with the general pubkzcording to

her brother,Ms. Ness haso problem going outside alone or riding her bike, ahdhad a
driver’s license before it was revoked due to tickets and accidents. [AR 20& record also
indicates that Ms. Nedsad good experiences visiting a museum, grocery shopping, taking an
Uber, and visiting Starbucks, all of which she did by hers¢ &R 287]. Although such
activities alonedo not constitte substantial evidence in support of the ALJ’s findiage
Thompson v. Sullivard87 F.2d 1482, 1490 (10th Cir. 1998)ey provide at least sonseipport

for the ALJ’s decision taassigness weight tdr. Wharry’s opinion.

Additionally, other evidence in the record supports the alp#rtial rejection of Dr.
Wharry's opinion. Dr. Benson oped that Ms. Ness “could do many things” in terms of job
choicesby drawing on existing knowledge and experienc®AR 24(. Also, Ms. Seville
reported that Ms. Ness has only mild limitations in interacting appropriately vétipuhlic.
[AR 247]. Perhaps most importantiMs. Nesdestifiedthat shehinksshe can still do the work
of a courtesy clerk [AR 55]; see Perezdleeds v. Colvin596 F. Appx 714, 720 (10th Cir.
2014) (unpublished{holding that it was proper fahe ALJ to consider whether the limitations
proposed ina physician’sopinion were consistentith claimant’'sown testimony about her
abilitiesand daily activities)

Althoughsome evidencexistscontradicting the opinions and testimony discussed above
| may notreweigh the evidenaer substitute my judgment for that of the Commissionearper
v. Colvin 528 F. Appx. 887, 890 (10th Cir2013) (unpublishegHackett v. Barnhart395 F3d

1168, 1172 (10th Cir. 2005)I1 amlimited to reviewing whetherfactual findings are supported
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by substantial evidence in the record and whether the correct legal ssamaaedapplied.Lax
v. Astrue 489 F.3d 1080, 1084 (10th Cir. 20q@uotingHackett,395 F3dat1172). By citing
Ms. Ness'work history and daily activity level, the ALJ adhered to the correct legal stdrashd
provided substantial evidence foartially discounting Dr. Wharry’s opinion.

CONCLUSION

The ALJ did not commit eor in determining thatMs. Nesswas not disabled from
December 242013 through the date tifis decision. Specifically, the Alrélied on substantial
evidence irmassiging little weight to Dr.Wharry’s opinion that Ms. Ness must have “minimal to
no interaction with the general public.’Accordindy, the decision thatMs. Nesswas not
disabled isaffirmed.

Dated at Denver, Colorado this 19th day of July, 2018.

BY THE COURT:

Wé. ?Jﬁ

Michael E. Hegarty
United States Magistrate Judge
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